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Abatement  and  Revival,  abatement  by 
death  after  verdict,  vol.  iii,  p.-  310. 

Abuse  of  Process,  action  for,  vol.  iv,  p. 
176. 

Account  Books,  as  evidence,  vol.  vii,  p. 
470 

Account  Stated,  action  on,  vol.  ii,  p.  43. 

Actions,  without  precedent,  vol.  iv,  p.  15. 
lor  abuse  of  process,  vol.  iv.  p.  376. 
consolidation  of  actions,  vol.  iv.  p.  205. 
separate  actions  for  injuries  to  person 

and  property  from  the    same  tort. 

vol.  IV,  p.  212 
suspension  of  right  to  sue  by  acceptance 

of  note  vol.  iv,  p.  282. 
on  judgment,  vol.  vi,  p.  196. 

Adoption,  of  children,  vol.  vii,  p.  33. 

Affidavits,  of  jurors  on  motion  as  to  ver- 
dict, vol.  VI,  p.  212. 
on  information  and  belief,  vol.  ii,  p.  58. 
taken  without  the  State,  vol.  v,  p.  374. 

Alimony,  allowance  to  defend  action, 
vol,  i,  p.  228. 
in  action  for  separation,  vol  vii,  p.  236. 
attorney's  lien  on,  vol.  vii,  p.  257. 
modification  of  decree  as  to,  vol.  v,  p.  9; 
vol.  vii,  p.  178. 

Amendment,  of  summons  as  to  designa 
tion  of  parties,  vol.  i,  p.  34. 
of  complaint  on  motion  before  trial,  vol. 

i.  p-  45. 
of  pleadings,  terms,  vol.  vii,  p.  82. 

Appeal,  waiver  of,  vol.  ii,  p.  168. 

what  is  appealable  to  the  conrt  of  ap- 
I>eal8  under  the  new  constitution,  vol. 
iii.  p.  276, 

time  to  appeal  to  court  of  appeals,  vol. 
vii.  p.  125. 

xrtificatton  of  questions  to  the  court  of 
appeals,  vol.  vii,  p.  28. 
tnanimons  decision  of  appellate  divis- 
ion, vol.  vii,  p.  729. 


Appeal  (cont'd),  dismissal  by  appellate 
division  for  default  of  printed  papers, 
vol.  vii,  p.  484. 
introduction  of  evidence  on,  vol.  iv,  p. 

127. 
form  of  case,  vol.  vii,  p  492. 

settlement  of  case  on  appeal,  vol.  v. p. 287 
certificatiou  of  completeness    of    evi- 
dence in  case,  vol.  vii.  p.  455 

Arrest,  affidavits  on     information   and 
belief,  vol.  ii,  p.  58. 
motion  to  vacate  t  riler  of,   on   merits, 
vol.  iii,  p.  43 

Assigned  Counsel,    compensation    of, 
vol.  vii,  p.  119. 

Assignment  for  Benefit  of  Creditors 

fraud  in  general   assignment  by  with- 
holding assets,  etc.,  vol.  V,  p.  23r. 

Operalion  on    trade   marks,  good    will, 
etc  ,  vol.  vi,  p.  176. 
Attachment,  affiiavits  on  information 
and  belief,  vol.  ii,  p.  58. 

proof  of  cause  of  action  lo  sustain,  vol. 

ii.  P  .359 
action  in  aid  of,  vol  iii,  p  92. 

levy  on  choses  in  action,  vol.  iv,  p.  345, 
conjunctive  and  disjunclive  recitals  in 
warrants  of  attachments,  vol.  v,  p.41. 
'•actual  custody"  on  attachment  or  exe- 
cution, vol.  vi,  p.  118. 

Attorneys,  disbarment  of,  vol.  vii,  p  i. 

Attorney  and  Client,  substitution   of 

attorneys,  vol   i,  p.  352. 
compensation  of  assigned,  vol  .vii,  p.  119, 
lien  on  alimony,  vol.  vii,  p.  257. 
lien  in  surrogate's  court,  vol.  vii,  p.  165, 
title  to  costs,  vol.  vl,  p.  336. 
authority  of  attorney  after  judgment, 

vol.  vi,  p,  406. 
negligence  of ,  vol.  vii,*  p.  381 
liability  for  disbursements,  vol. vii  p.398. 
summary  remedy  of  client  against ^^at- 

torney,  vol.  vi,  p.  6. 
verificaiion  of  pleading  of  corporation 

by  attorney,  vol.  vii,  p.  373. 
waiver  of  privileged    communication, 

vol.  vii,  p.  343. 
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Ballmeit,  duty  of  pledges  to  defendjtitle 
and  possession,  vol.  ii,  p.  no. 

Bills,  Notes  and  Checks,  suspension  of 
fiw-d.  "g^t  to  sue  by  acceptance  of  note, 
etc  ,  vo'.  iv,^.  282. 
service  of  notice  of  protest  and  dishon- 
or, vol.  vii,  p.  100.         , 

Bills  of)  Particulars,  in  courts  not  of 
record,  vol.  vii,  p.  369. 

Blasting,  trespass  by,  vol.  iii,  p.  328. 

Bsoks  of  Account,  as  evidence,  vol.  vii, 
p.  470. 

Calendar,  preference  on,  vol.  iv,  p.  253. 

Case  on  App^sa',  settlement  of,  vol.  t,  p. 

287. 
form  of,  vo^  vii,  p.  492. 
certificate  of  compleieness  of  evidence, 

vol.  vii,  p.  45  V 

Causes  of  Action,  actions  without  pre- 
cedent, vol.  iv,  p.  15 

separate  actions  for  injuries  to  person 
and  property  from  same  tort,  vol.  iv, 
p.  212. 

suspension  of  right  to  sue  by  accept- 
ance of  note,  vol.  iv,  p.  282. 

joinder  of,  growing  out  of  the  Same 
transaction,  vol.  iii,  p.  304. 

Certification,  of  questions  to  the  court 
of  appeils,  vjI.  vii,  p.  28. 

Chattel  Mortgages,  time  and  place  of 
filing  vol.  i,  p.  85. 

Chlldre«i.  adoption  of .  vo'.  vii,  p.  33. 
custody  of,  affr  divorce  or  separation, 
vol.  vii,  p.  300 

Complaint,  amendment  on  motion  before 

triU,  vo'.  i,  p.  45. 
terms  on  amendment  of,  vol.  vii,  p.  82. 
eximin  i*ion  to  frame,  vol.  i,  p.  181 ;  vol. 

vii.  p.  154. 
demand  for  reli-sf,  vol.  ii,  p.  278. 
dis  nissal  for  neglect  to  prosecute,  vol. 

i,  p  326. 
dismissal  on  the  merits,  vol.  ii,  p.  249. 

Conditional  Sale,  effect  of  suit  for  price 
on  title,  vol.  vii,  p.  172. 

Constitutional  Law,  modern  doctrine 
of  police  power,  vol.  i,  p.  254. 
jurisdiction  of    inferior  courts  under 
constitution  of  1894,  vol.  vi,  p.  400. 

Contempt,  perjury  as,  vol.  vii,  p.  216. 
duration  of  imprisonment,  vol.  vii,  p.  193 

Contracts,  remedy  for  fraud  after  suit 

on  contract,  vol.  iv,  p.  93. 
time,  when  of  the  essence,  vol.  iv,  p.  106 
term  of  employment  under  contract, 

vol.  ii,  p.  390. 
personal  liability  of  receivers,  vol.  vii, 

p.  58. 


Conversion,  substitution  of  sheriff's  in- 
demnitors, vol.  i '»  p.  62. 

Corporations,  primary  liability  of  di- 
rectors and  stockholders,  vol.  iii. p.  390, 
protection    of  minority  stockholders. 

vjl.iii,  p.  368 
statutory  provision   for  the  protection 

and  enforcement  of  claims  for  wages, 

etc  ,  vol.  iii.  p.  7. 
remedy  for  neglectof  duty  by  directors, 

etc  ,  vol.  V,  p.  75. 
stockho'ders'  inspection  of  corporate 

books  and  papers,  vol.  vi,  p.  58. 

Costs,  on  demurrer,  vol.  i,  p.  279. 

on  disputed  cUtms  against  decedent's 
estate<9,  vol.  vii,  p.  142. 

in  partition  actions,  vol.  vii,  p.  73. 

as  terms  on  amendment  of  pleadmgs, 
vol.  vii,  p.  82 

taxation  of  costs  previously  paid  as 
terms,  vol.  vii,  p.  320. 

double,  vo1.it,  p.  102. 

charging  third  persons,  vol.  i,  p.  285. 

protection  of  attorney's  lien,  on  substi- 
tution, vol.  i,  p.  35  J. 

stay  for  nonpayment  of,  vol.  vii,  p.  267. 
"to  abide  the  event,"  vol.  v,  p.  48. 

charging  third  person  defending  with 
costs,  vol.  vi,  p.  50. 

waiver  of  security  for,  vol.  vi,  p.  168. 

title  to  costs,  vol.  vi,  p.  336. 

Counsel  Fees,  in  action  for  separation, 
vol.  vii,  p.  236. 

Counterclaim,    discontinuance  of    suit 
after,  vol.  vi,  p.  102. 

Courts,  N.  Y.   Municipal;   jurisdiction 
of  non-residents,  vol.  vi,  p.  400. 
jurisdiction  of  subject  matter,  vol.  vii, 
p.  48. 

Creditor's    Suit,  to  reach  surplus  in- 
come, vol.  iii,  p.  163. 

Criminal  Law,  compensation  of  assigned 
counsel,  vol.  vii,  p.  119. 

Damages,  loss  of  profits  as   damages, 
vol.  v,  p.  170. 

Death,   proximate   cause   of  death  by 
wrongful  act.  vol.  ii,  p.  404. 
abatement  by  death  aifter  verdict,  vol. 
iii,  p.  310. 

Debtor  and  Creditor,  creditor|s  suit  to 
reach  surplus  income,  vol.  iii,  p.  163. 

Decedents*  Estates,  costs  on  disputed 
claims,  vol.  vii,  p.  142. 

Decision,  form  of  after  trial  of  issues  of 
fact,  vol.  vii,  p.  497.  . 

Deeds,    assumption    of     mortgage     by 
grantee,  vol.  vi,  p.  84. 

Default,  opening,  vol.  vi,  p.  31. 
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Defense,  of  former  action  pendiD/;,  vol. 
iii.  p    215. 

Deposition,  physical  exam ioat ion  of 
plaintiff  before  trial,  vol.  i,  p.  171. 

proof  of  materiality  and  "necessity** 
en  application  to  examine  a  party 
befoie  trial,  vol.  vi,  p.  31 8. 

examination  of  party  or  liitnesa  in  pro- 
posed action,  vol.  vii,  p.  154. 

Disbarment,  of  attorneys,  vol.  vii,  p.  i. 

Disbursements,  liability  of  attorneys, 
vol.  vii.  p.  398. 

Discontinuance,  of  suit  after  counter- 
cla'm.  itc,  vo^  vi.  p.  102. 
right  of  plaintiff  to,  vol.  vii,  p.  425. 

Discovery  and  inspection,  of  papers 
before  irial.  vol.  v,  p.  265. 

Dismissal  of  Appeal,  by  appellate  di- 
viMon  for  default  of  printtd  papers, 
vc»l.  vii,  p.  484. 

Dismif ^al  of  Complaint,  for  neglect  to 
prosecute,  vol.  i,  p.  326 
on  the  merits,  vol.  ii,  p.  249. 

Disputed  Claims,  costs  on,  vol.  vii,  p.  142 

Divorce,  allowance  of  alimony  to  defend, 

vol.  i,  p.  228. 
modification  of  decree  as  to  alimony, 

vol.  v,  p.  9;  vol.  vii,  p.  178. 
validity  of  foreign  divorce,  vol.  v,  p.  97. 
identification  of  defendant  on  service 

of  summons,  vol.  vii,  p.  45. 
custody  of  chi]dren,  vol.  vii,  p.  300. 

Election  of  Remedies,  suit  for  fraud 
after  suit  on  contract,  vol.  iv,  p.  93. 

Equity,   relief    agairst    judgments    ob- 
tained by  fraud,  vol.  ii,  p.  382. 

Evidence,  physical  exhibits  at  the  trial, 
vol.  iv,  p.  23. 
introduction   of  evidence    on    appeal, 
vol.  iv,  p.  127. 

affidavits    on  infoimation  and  belief, 

vol.  ii,  p.  58. 
books  of  account,  vol.  vii.  p.  ^70. 
use  of  memoranda,  vol.  ii,  p.  302. 
admission  in  answer  as  evidence,  vol.  v, 
p.  63. 
ver  of  privileged  communication  to 
ttorneycr  physician,  vol.  vii,  p.  343. 

•Itlon,  necpfsity    of,    to  erroneous 
large,  vol.  iii,  p.  234. 

'*,  revocation  of    liquor-tax  certifi- 
te,  vol.  vii,  p.  9. 

Jtttion,  levy  on  chosesin  action,  vol. 

iv,  p.  345- 

tual  custody'*  on  attachment  or  exe- 

:ution,  vol.  vl,  p.  118. 

.cutors  and  Administrators,  costs 
against  on  disputed  claims,  vol.  vii,  p. 
142. 


Fees,  enforcement  of  f  a}ment  by  justice 
of  the  peace,  vol.  vii,  p.  132. 

Foreign  Corporstlons.  jurisdiction  of 
non-resident,  vol.  iv,  p.  243. 

service  of  summcnson,  vol.  ii,  p.  73. 

taxation  cf  foreign  corporati(  ns  doing 
busine.<>8  in  this   State,  vol.  v,  p.  206. 

Former  Action  Pending,  defense  of, 
vol.  iii.  p.  215. 

Former  Adjudication,  separate  actions 
lor  injuries  to  person  and  property 
from  the  same  tort,  vol.  iv,  p.  212. 

Fraud,  annulment  of  marriage  for,  vol.  i, 
p.  382. 

equitable  relief  apainst  jiulgmeiits  ob- 
tained by,  vol.  ii,  p.  3.S2. 

following  proceeds  of  peiscnal  property 
unlawfitlly  acquired,  vol.  ii,  p.  10. 

remedy  for,  after  suit  on  contract,  vol. 
iv,  p.  93. 

Frauds,  Statute  o*,  pleading,  vol.  iv,  p. 

325. 

Half-Holidays,  Saturday  half-holiday, 
vol. •vii,  p.  222. 

Husband  and  Wife,  tenancy  by  the  en« 
tirety,  vol.  i,  p.  130. 

Identification,  of  defendant  on  service 
of  summons  in  matrimonial  action, 
vol.  vii,  p.  45. 

Imprisoament,  duration  of  in  civil  ac- 
tion, vol.  vii,  p.  193. 

insurance,  fiie,  actions  on  LU yd's  poli- 
cies, vol.  iv,  p.  367. 

Interpleader,  by  order,  vol.  ii,  p.  226. 
Joinder  of  Actions,  vol.  iv,  p.  205. 

Judt^ment,      equitable     relief      against 

judgment  obtaii  ed  by  fraud,  vol.   ii, 

p.  382 
modification  of  decree  as   to   alimony, 

vol.  V,  p.  9. 
validity  of  foreign  divorce,  vol.  v,  p.  97. 
action  on,  vol.  vi,  p.  196. 
attorney's   authority     after  judgment, 

vol.  vi,  p.  406. 
by  default,  opening,  vol.  vi,  p.  31. 
at  trial  on  pleadings,  vol.  vii,  p.  95. 

Jurisdiction,  of  inferior  courts    under 
Constitution  of    1S94,  vol.  vi,  p.  400. 
of  non-residents,  vol.  iv,  p.  243 
of  subject  matter,  vol.  vii,  p  48. 

Jury^  communications  between  judge 
and  jury  after  retirement  of  jury, 
vol.  I,  p.  3;  vol.  vii,  p.  4^T. 

use  of  affidavits  of  jurors  on  motion  as 
to  verdict,  vol.  vi,  p.   212. 

trial  of  special  isaues  by  jury  in  equi- 
table actions,  vol.  vi,  p,  258. 
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JuAtice  of  the  Peace,    deputation    to 
serve  summons, vol.  vii,  p.  3i4' 
collection  of  fees,  vol.  vii.  p.  132. 
pleadings  in  action  removed  by  plea  of 
title,  vol.  vii,  p.  363. 

Landlord  and  Tenant,  summary  pro- 
ceedings by  assignees,  lessees  and 
grantees  of  lessor,  vol.  ii.  P-  I45» 

constructive  eviction,  vol.  iii,  p.  75. 

duty  of  tenant  to  surrender  possession, 
vol.  V.  p   137. 

recovery  of  rent  after  reonoval  of  ten- 
ant by  summary  proceedings,  vol  vi, 
p.  228;  v:>l   vii,  p.  161. 

Lien,  of  attorneys  on  alimony,  vol.  vii,  p. 
257. 
of  attorney  in  surrogate's  court,  vol.  vii, 

p.  165. 

Limitations,   suspension  of  statute  by 
absence  from  State,  vol.  i,  p.  212. 
supplementary  proceedings, vol.  i,  p.  24. 

Liquor-tax  Certificate,  revocation  of, 
vol.  vii,  p.  9 

Marriage,  annul mont  for  fraud, vol.  i,  p. 

3S2. 

Master  and  Servant,  servant's  remedy 

for  wrongful  disciiarge.vol.  i,  p.  275. 
term   of  employment   under  contrwct, 

vol.  ii,  p   390.' 
statutory  pro\isi:>us  for  the  protection 

and  enforcement  of  claims  for  wages, 

etc.,  vol.  iii,  p.  7. 

Matrimonial  Action,  identification  of 
defendant  on  service  of  summons, 
vol.  vii,  p.  45 

fleclianic's  Lien,  consent  of  owner, vol. 
vii,  p.  401. 

Mortgage,  title  acquired  by  assignee  of 
mortgage,  vol.  v,  p.  363 

assumption  by  grantee  vol.  vi,  p.  84. 

notions  and  Orders,  renewal  of  motion, 
vol.  iv,  p.  35. 

reference  of  issues  arising  on  motions, 
vol   iv,  p   140. 

recital  in  order  of  papers  used  on  mo- 
tion, voi.  vii,  p.  377. 

Municipal    Corporations,  liability  for 
tortious  acts  of  tfficers,  agents,  etc., 
vol.  i,  p.  366. 
notice  of  claims  against,  vol  v,  p.  306. 

Names,  statutes  regulating  business 
names,  vol.  i,  p.  376. 

Negligence,  of  attorneys,  vol.  vii,  p.  381. 
sepprate  actions  for  injuries  to  person 

and  property,  vol.  iv,  t>.  2r2. 
proximate  cause  of  death  by  wrongful 

act,  vol.  ii,  p.  404. 
trespass  by  blasting,  vol.  iii,  p.  328. 


New  Trial,  for  perjury  of  witnesses,  vol. 
vii,  p.  193, 

N,  Y.  Municipal  Court,  jurisdiction  of 
infeiior  courts  under  Constitution  of 
1894,  vol.  vi,  p.  400. 

Parent  and  Child,  adoption,  vol.  vii,  p. 

33 
parent's  liability  for  support  of  minor 

children,  vol.  i,  p.  296. 

Parties,  substitution  of  sheriff's  indem- 
nitors, vol.  iv,  p.  62. 

actions  on  Lloyds'  policies,  vol.  iv%  p. 
367. 

bringing  in  new  defendants,  vol.  i,  p. 
217. 

designation  in  summons;  amendment, 
vol.  i,  p.  34. 

Partition,  costs  in,   vol.  vii,  p.  73. 

Partnership,  statutes  regulating  busi- 
ness names,  vol.  i,  p.  376. 

Pension,  exemption  after  death  of  pen- 
sioner, vol.  vii,  p.  465. 

Perjury,  as  contempt,  vol.  vii,  p.  216, 
as  ground  for  new  trial,  vol.  vii,  p.  193. 

Physician  waiver  of  privileged  com- 
munication, vol.  vii,  p.  343. 

Pleading,  demand  for  relief ^  vo!.  ii,  p. 

278. 
negatives  pregnant,  vol.  vii,  p.  488 
when  reply  ordered,  vol.  vii.  p.  286. 
judgment  at  trial  on,  vol.  vii.  p.  95. 
in  action  removed  from  justice's  court 

by  plea  of  title,  vol.  vii,  p.  363. 
verification  of  pleading  of  corporation 

by  attorney,  vol.  vii,  p.  373 
examination  to  frame  complaint,  vol. 

i,  p.  181;  vol.  vii,  p.  154. 
joinder  of   causes  of    action  growing 

out  of  the  same  transaction,  vol.  iii, 

p.  304. 
statute  of  frauds,  vol.  iv,  p.  325. 
admissions  in  answer  as  evidence,  vol. 

V,  p.  63. 
terms  on  amendment  of,  vol.  vii,  p.  82. 

Pledge,  duty  of  pledgee""  to  defend  title 
and  possession,  vol.  ii,  p.  no. 

Police  Power,  modern  doctrine,  vol. 
p.  254. 

Preference,  on  the  calendar,  vol.  iv,  f 
253- 

Principal  and  Agent,  municipal  lia- 
biiity  for  tortious  acts  of  officers, 
agents,  etc.,  vol.  i,  p.  366. 

Protest,  service  of  notice  of,  vol.  vii,  p. 
100. 
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Receivers,    personal  lUbilitj    on    con- 
tracts, vol,  vii,  p.  58. 
ancillary  and  foreign  receivers,  vol.  v, 
P-  403. 

Reference,    compulsory,    in    attorney's 
action  for  services  vol.  ii,  p.  272. 
of  issues  arising  on  motions,  vol.  iv,  p. 
140. 

form  of  report  of  referee  after  trial  of 
issues  of  fact,   vol.  vii,  p.  497. 

extension  of  time  to  report,  vol.  vii,  p. 
172. 

Reply,  when  ordered,  vol.  vii,  p.  286. 

Revocation,  of  liquor-tax  certificate, 
vol.  V  i,  p.  9. 

Saturday   Half-Holiday   Law,  vol.  vii, 

p.  222. 

Security  for  Costs,  v^aiver  of,  vol.  vi, 
p.  16S. 

Separation,  alimony  and  counsel  fees 
in  action  for  separation,  vol.  vii,  p. 
236. 

Service,  of  summons  ou  foreign  corpo- 
rations, vol.ii,  p.  73. 

identification  of  defendant  in  matrimo- 
nial action,  vol.  vii,  p.  45. 

of  notice  of  protest  and  dishonor,  vol. 
vii,  p.  100 

Sheriff,  substitution  of  sheriff's  indem- 
nitors, vol.  iv.  p.  62. 
taxation  of  sheriff  s  fees,  vol.  v,  p.  132. 

Statute  of  Frauds,  pleading  statute, 
vol.  iv,  p.  325. 

Stay,  noupajment  of  costs,  vol.  vii,  p. 
267. 

Stipulations,  parol,  in  pending  cause, 
vol.  ii,  p.  S6. 

affecting  subsequent  trials  or  proceed- 
ings, vol.  iii,  p.  54. 

limiting  liability  of  telegraph  compa- 
nies, vol.  iii,  p.  135. 

Subject  Matter,  jurisdiction  of,  vol.  vii, 

-•y  Proceedings,   by  assignees, 
sees  and  grantees  of  lessor,  vol.  ii, 

45. 

ery  of  rent  after  removal  of  ten- 

'  vol.  vi,  p.  228;  vol.  vii,  p.  161. 

Jns,  amendment  as  to  designation 

parties,  vol.  i,  p.  34. 
itation  to  serve  in  justice's  court, 
3l.  vii,  p.  314. 
ratification  of  defendant  on   service 

in  matrimonial  action,  vol  .vii,  p.45. 


exemption    of    parties    and    witnesses 

from  service,  vol.  vii,  p.  329. 
service  on  foreign  corporations,  vol.  ii, 

P-73- 

Supplementary  Proceedings,  limita- 
tion, vol.  i,  p.  24. 

procedure  where  property  is  disclosefl, 
vol.  i,  p.  152. 

successive  examinations,  vol.  vii,  p.  280. 

Surrogate's  Court,  attorney's  lien  in, 
vol.  vii,  p   165. 

Taxes,  taxable  interest  under  transfer 
tax  act,  vol.  iii,  p.  195. 

succession,  against  estate  of  non-resi- 
dents, vol.  iii,  p   179. 

taxation  of  fort^ign  corporations  doing 
business  in  this  state,  vol.  v,  p    206. 

Telegraph  Com|*anie«,  stipulations 
limiting  liability,  vol.  iii,  p.  135 

Tenancies,  by  the  entirety,  vol.  i,  p.  130. 

Terms,     ou    amendment  of    pleadings, 
vol.  yi\,  p   82. 
taxation    of   co>ts   previously    paid   as, 
vol.  vii,  p.  320. 

Time,  when  of  the  essence  of  contract, 
vol.  iv,  p.  ig6. 
to  appeal  to  court  of  appeals,  vol.  vii, 

P    125- 

Trade  Marias,  operation  of  general  As- 
signments on  trade  marks,  good  will, 
etc  ,  vol.  vi,  p.  176. 

Trespass,  by  blasting,  vol.  iii,  p.  328. 

Trial,  preference  on   the  calendar,  vol. 

iv,  p   253. 
communication  between  judge  and  jury 

after  retirement  of  jury,  vol.  i,  p.  3; 

vol.  vii.  p    481. 
examination   to   frame   complaint,  vol. 

i,  p.  181;  vol   vii,  p.  154. 
physical   examination   of  plaintiff,  vol. 

i,  p.  171. 
stipulation  affecting  subsequent   trials 

or  proceedings,  vol.  iii    p.  54. 
presumpiion  from  omission  to  produce 

witness,  vol.  iii,  p,  32. 
necessity    of    exception    to    erroneous 

charge,  vol.  iii,  p.  234 
physical   exhibits  at  the  trial,  voL  iv, 

p.  23. 
of  special  issues  by  jury   in   equitable 

actions,  vol.  vi,  p  258. 
proof  of  ''materiality  "  and  "necessi- 
ty"  on    application    to    examine   a 

party  before  trial,  vol.  vi,  p.  318. 
motion   as   to  verdict,   use  of    jurors' 

affidavits,    vol.  vi,  p.  212. 
judgment  on  pleadings  at,  vol. vii,  p. 
change  of  place  of  for  official  posit 

of  party  or  attorney,  vol.  vii    ^    - 
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Trials  (cont'd).  Form  of  decision  of 
court,  or  report  of  referee  after  trial 
of  issues  of  fact,  vol.  \ii,  p.  497. 

Trusts,  following  proceeds  of  personal 
property  wrongfully  acquired,  vol. 
ii,  p.  10. 

creditor's  suit  to  reach  surplus  income 
vol.  iii,  p.  163.  * 

Venue,  change  of  for  official  position  of 
party  or  attorney,  vol.  vii,  p.  262. 

Verdict,  use  of  affidavits  of  jurors  upon 
motion  as  to,  vol.  vi,  p.  212. 

Verification,  of  pleading  of  corporation 
by  attorney,  vol.  vii,  p.  373. 


Wagca,  statutes  for  the  protection  and 
enforcement   of   claims   for    wases 
etc.,  vol.  iii,  p.  7  *    * 

Waiver  of  appeal,  vol.  ii,  p.  i68. 
of  privilege  of  communications  to  at- 
torney or  physician,  vol.  vii,  p.  343. 

Wllla,  testator's  subscription  at  end  of 
will,  vol.  iv,  p.  261; 

WItneaaes,  presumption  from  omission 
to  produce,  vol.  iii,  p.  32. 
exemption  from  service  of  process,  vol 
>«.  p.  3^9. 

of  privilege  of  communication  to  at- 
torney  or  physician,  vol.  vii,  p.  343. 
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MATTEK  OF  MASHBIR. 

[ App,  Div ;  94  8t.  Rep.  451;  60  8upp.  451.] 

{Supreme  Oouri,  Appellate  Division,  First  Department.    October  20,  1899.) 

1.  ATTOBmcTS  —  Suspension  —  False  Affidavits. 

An  attorney  who,  on  disputed  taxation  of  costs,  deposes  positively  to  what 
he  knows  to  be  untme,  or  without  personal  knowledge  or  verification 
of  the  facts,  recklessly  deposes  to  what  is  in  fact  untrue,  should  be 
suspended  from  practice,  especially  when  his  previous  depositions  aa 
to  the  same  matters   had  been  challenged. 

2.  Attobnets — Disbarment — ^Evidenci. 

In  proceedings  to  disbar,  evidence  of  grave  malpractice,  for  which  an  at- 
torney may  be  disbarred  for  life,  should  establish  guilt  beyond  a  rea- 
sonable doubt. 

Motion  to  disbar  Eleazer  S.  Mashbir.     The  motion  was  sus- 
tained^ and  said  Mashbir  was  suspended  for  two  years. 

Note. — Disbabment  of  Attobnets. 
a.  Orounds. 
h.  Procedure. 

c.  Evidence. 

d.  Punishment. 

e.  Restoration^  .^ 
See  S9  67,  68. — Code  of  Civil  Procedure. 


a.  Grounds. 

An  attorney  may  be  disbarred  whenever  he  ceases  to  possess  a  good  moral 
fiiaracter,  which  is  one  of  the  constitutional  and  statutory  qualifications  for 
f^mission  to  the  bar. 

Hatter  of  Percy,  36  N.  T.  651. 

Lo08  of  character  in  private  affairs,  as  weU  as  those  of  a  professional 
^Siaracter,  is  ground  for  disbarment. 
Id. 

iVII.  N.  T.  A.  C.       •  1 
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Argued  before  Van  Beunt,  P.  J.,  and  Barbbtt^  Pattbbsok, 
McLaughlin^^  and  Ingbaham^  J  J. 

Peter  B.  Olney,  for  the  motion. 

Edward  Lauterbach,  opposed. 

Feb  Cubiam.  We  have  held  this  yoluminoufi  record  for  quite 
an  unusual  length  of  time,  owing  to  the  fact  that,  as  the  evidence 
and  repoi*t  were  not  printed,  but  came  to  us  as  a  single  document, 
each  member  of  the  court  was  compelled  to  read  it  in  turn.  We 
felt  it  to  be  our  duty  to  give  the  attorney  the  benefit  of  an  inde- 
pendent perusal  of  the  entire  record  by  each  of  the  justices. 
The  result,  after  the  fullest  consideration,  is  our  conviction  that 
the  first  charge  is  sustained.  We  refer  to  the  charge  of  "deceit 
and  malpractice  in  swearing  to  and  submitting  for  taxation  a 
false  and  fraudulent  bill  of  costs,  and  in  subsequently  making 

Disbarment  of  Attobnets,— continued. 

Deceit  and  malpractice  are  recognized  grounds  for  disbarment. 

Matter  of  Post,  26  St.  Rep.  641;  7  Supp.  438. 

Matter  of  Baum,  30  St.  Rep.  174;  8  Supp.  771. 

Matter  of  Murray,  33  St.  Rep.  831;  11  Supp.  336. 

Matter  of  Titus,  60  St.  Rep.  636;  21  Supp.  724. 

Matter  of  Goldberg,  61  St.  Rep.  277;  29  Supp.  972. 

Matter  of  Burd,  9  Week.  Dig.  662. 

Ex  parte  Peterson,  3  Paige,  510. 

Matter  of  Loew,  60  How.  373. 

Matter  of  Percy,  36  N.  Y.  661. 

Matter  of  Gale,  75  N.  Y.  562. 

Matter  of  Eldridgc,  82  N.  Y.  161. 

Matter  of an  Attorney,  86  N.  Y.  663. 

Matter  of  Opdyke,  143  N.  Y.  528;  62  St.  Rep.  822;  38  N.  E.  963. 

Rochester  Bar  Association  ▼.  Dorthy,  152  N.  Y.  696,  46  K.  E.  835. 

Matter  of  Valentine,  10  App.  Div.  491 ;  76  St.  Rep.  268;  42  Supp.  268. 

Bank  of  N.  Y.  v.  Stryker,  1  Wheeler's  Grim.  Gases,  330. 

The  term  deceit  in  this  connection  implies  concealment  or  false  sugges- 
tion as  an  attorney  to  injure  a  party  or  mislead  a  court,  while  acting  in  a 
professional  capacity,  or  in  the  course  of  professional  employment. 

Matter  of  Post,  26  St.  Rep.  641 ;  7  Supp.  438. 
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and  submitting  two  other  false  and  frandulent  affidavits  in  con- 
nection with  the  same  matter,  after  his  attention  has  been  called 
to  the  false  statements  contained  in  the  said  bills  of  costs."  We 
can  add  nothing  to  the  clear,  elaborate,  and  convincing  review  of 
the  evidence  on  this  head  furnished  by  the  learned  referee. 
While  we  might  have  overlooked,  as  a  mere  act  of  culpable  care- 
lessness, the  first  affidavit  sworn  to  by  the  attorney,  it  is  impossi- 
ble to  take  this  charitable  view  of  the  second  and  third  affidavits 
which  followed.  The  attorney  knew  that  his  first  affidavit  was 
questioned.  The  subsequent  explanatory  affidavits  consequent- 
ly called  for  care  and  thought.  They  were  intended  to  meet  the 
criticisms  placed  upon  the  first  affidavit,  and  to  settle  the  contest- 
ed facts  with  accuracy  and  precision.     The  proof  is  abundant 

Disbarment  of  Attobnets,— <»ntinaed. 


Malpractice  as  a  lawyer  means  evil  practices  in  a  professional  capacity 
and  the  resort  to  methods  and  practices  unsanctioned  and  prohibited  by 
law. 

Matter  of  Baum,  30  St.  Hep.  174;  8  Supp.  771. 

In  the  case  last  cited  the  attorney  was  found  guilty  of  having  practiced 
deception  and  perpetrated  frauds  upon  his  clients. 

Removal  of  an  attorney  from  office  is  proper  where  he  made  charges  of  cor- 
ruption against  a  judicial  officer,  in  the  latter's  court,  and  although  given 
an  opportunity,  did  not  apologize,  show  any  regret  or  state  anything  in  ex- 
tenuation or  mitigation  of  his  conduct. 

Matter  of  Murray,  33  St  Rep.  831;  11  Supp.  336. 

Where  it  appears  that  an  attorney  had  on  several  occasions  retained 
moneys  collected  by  him,  necessitating  the  institution  of  summary  proceed- 
ings for  the  recovery  thereof;  that  he  had  retained  moneys  given  him  to 
settle  criminal  actions;  that  he  had  taken  mortgaged  chattels  with  knowl- 
edge of  the  mortgage,  and  an  action  for  alienating  the  affections  of  another 
man's  wife  was  pending,  he  is  properly  removed  from  office. 

Matter  of  Titus,  50  St  Rep.  636;  21  Supp.  724. 

The  alteration  by  an  attorney  of  an  undertaking  after  its  use  in  an  un- 
successful application  to  the  court,  and  its  subsequent  use  for  the  same 
purpose  before  another  court,  without  re-execution  or  re-acknowledgment, 
constitutes  professional  misconduct 

Matter  of  Goldberg,  61  St  Rep.  277 ;  29  Supp.  972. 

In  view  of  the  youth  and  inexperience  of  the  attorney  in  question,  how- 
ever, the  court,  in  the  case  last  cited,  deemed  suspension  from  practice  for 
two  years  sufficient  punishment 
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that,  in  making  these  subsequent  affidavits^  the  attorney  either 
deposed  (positively)  to  what  he  knew  to  be  untrue,  or,  without 
personal  knowledge  or  verification  of  the  facts,  recklessly 
deposed  to  what  was  in  fact  untrue. 

As  to  the  second  and  third  charges,  the  case  is  closer.  These 
charges  are  far  graver  than  the  first,  and,  if  sustained,  would  cer- 
tainly call  for  disbarment.  There  is,  we  must  say,  evidence 
tending,  and  with  some  force,  to  support  these  charges.  In 
view,  however,  of  the  peculiar  nature  of  this  evidence,  of  the 
character  of  some  of  the  witnesses  relied  on  by  the  prosecutor, 
and  of  the  conflict  with  respect  to  their  testimony,  we  do  not  feel 

Disbarment   of   Attobitets, — continued. 

An  attorney  is  properly  stricken  from  the  roll  for  the  conversion  to  his 
own  use,  and  the  concealment  thereof,  of  a  sum  of  money  delivered  to  him 
as  attorney,  by  his  client,  to  be  applied  upon  a  bond  and  mortgage  outstand- 
ing against  the  client. 

Matter  of  Burd,  9  Week.  Dig.  662. 

The  manufacture  of  misleading,  if  not  false,  evidence  is  sufficient  cause 
for  disbarment. 

Matter  of  Gale,  76  N.  Y.  626. 

Likewise,  the  forging  of  a  certificate  of  divorce  and  the  fraudulent  use 
thereof. 

£x  parte  Peterson,  3  Paige,  610. 

And  forging  the  name  of  a  third  person  to  a  note  and  the  delivery  thereof 
by  an  attorney  to  his  client,  and  the  retention  of  an  ezceftsive  and  uncon- 
scionable sum  for  legal  services. 

Matter  of an  Attorney,  86  N.  Y.  663. 

Removal  of  an  attorney  from  office  is  proper,  who  upon  a  motion  to  open 
a  judgment  by  default  taken  by  reason  of  the  omission  of  certain  necessary 
words  in  the  verification  of  the  answer,  presented  the  latter  with  an  eras- 
ure wrongfully  and  fraudulently  made  by  him  in  the  verification  where  the 
omitted  words  generally  appear,  and  claimed  to  the  court  that  the  plain- 
tiff's attorney  had  made  the  erasure  in  question  before  returning  the  an- 
swer, for  the  purpose  of  wrongfully  entering  judgment. 

Matter  of  Loew,  60  How.  373. 

The  courts  will  not  disbar  an  attorney  for  offenses  committed  as  a  party 
to  an  action,  unless  such  misconduct  amounts  to  malpractice  as  an  attorney, 
there  being  other  and  adequate  means  for  the  punishment  of  offenses  com- 
mitted by  a  party. 

Matter  of  Post,  26  St.  Rep.  641 ;  7  Supp.  438. 


NEW  YORK  ANNOTATED  CASES.  5 


1899]  Hatter  of  Mashbir. 


that  certainty  upon  the  subject  which  would  justify  conviction. 
The  case  upon  this  head  may  well  be  said  to  inspire  a  reasonable 
doubt  of  the  attorney's  guilt ;  and,  although  this  is  not  technically 
a  criminal  trial,  we  cannot  but  think  that  so  serious  a  conse- 
quence as  the  deprivation  for  life  of  a  man's  vocation  should  only 
result  from  grave  malpractice,  established  beyond  a  reasonable 
doubt 

Upon  the  whole,  our  conclusion  is  that  the  second  and  third 
charges  should  be  dismissed,  and  that  for  the  offense  specified  in 
the  first  charge  the  attorney  should  be  suspended  from  the  prac- 
tice of  his  profession  for  the  period  of  two  years. 

DiSBABMENT   OF   Attobnets, — Continued. 

The  drawing  by  an  attorney  of  a  check  upon  a  bank  in  which  he  has  no 
money  nor  account,  and  the  delivery  thereof  in  payment  of  a  debt  will  not 
warrant  his  disbarment. 

Bank  of  N.  Y.  y.  Stryker,  1  Wheeler's  Grim.  Cases,  330. 

b.  Procedure, 

It  is  the  duty  of  the  supreme  court  to  cause  charges  to  be  preferred 
against  an  attorney,  where  from  what  has  occurred  in  its  presence,  or  comes 
to  its  knowledge  by  satisfactory  proof,  it  is  satisfied  the  public  good  and 
ends  of  justice  require  it. 

Matter  of  Percy,  36  N.  Y.  651. 

The  usual  mode  of  procedure  in  the  commencement  of  disbarment  pro- 
ceedings is  the  presentment  of  the  evidenc  of  the  alleged  misconduct  to  the 
court,  the  granting  by  the  latter,  in  case  the  charges  are  of  a  sufficiently 
grave  nature,  of  an  order  to  show  cause  why  the  attorney  should  not  be  dis- 
barred for  the  alleged  misconduct,  and  the  personal  sei-vice  upon  such  at- 
torney of  the  order  mentioned,  together  with  all  the  papers  setting  forth 
the  allied  misconduct. 

Anon,  22  Wend.  656. 

Matter  of  Brewster,  12  Hun,  109. 

Matter  of  Percy,  36  N.  Y.  651. 

Ex  parte  Peterson,  3  Paige,  510. 

It  is  irregular  to  commence  disbarment  proceedings  by  motion  and  no- 
tice. 

Anon,  22  Wend.  656. 

Matter  of  Brewster,  12  Hun,  109. 

By  an  amendment  of  sec.  68  of  the  Code  of  Civil  Procedure  it  is  now  made 
the  duty  of  any  district  attorney  within  the  department,  when  so  designated 
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by  the  appellate  division  of  the  Bupreme  court,  to  prosecute  all  cases  for 
the  removal  of  attorneys. 

It  is  a  sufficient  compliance  with  the  provisions  of  the  code  requiring  the 
delivery  to  the  attorney  of  a  copy  of  the  charges,  where  the  court  makes  an 
order  requiring  the  attorney  to  show  cause  why  he  should  not  be  disbarred, 
and  directs  service  upon  him  of  the  affidavits  and  other  papers  presented 
to  it,  which  show  what  the  charges  are. 

Matter  of an  Attorney,  86  N.  Y.  663. 

Where  an  attorney  has  due  notice  of  the  proceedings,  appears  therein, 
and  neither  makes  objection  to  the  mode  of  procedure,  nor  asks  for  any 
other,  he  cannot  object,  on  appeal,  that  it  was  not  the  one  he  had  a  right  to 
demand. 

Id. 

The  fact  that  some  of  the  charges  made  against  an  attorney  constitute 
felonies  and  indictment  therefor  may  follow  is  no  ground  for  staying  the 
proceedings  to  disbar  until  the  trial  of  those  charges  in  a  criminal  action, 
where  the  latter  involve  professional  misconduct.  A  stay  will  be  granted 
only  where  the  charges  involve  a  felony  or  misdemeanor  entirely  distinct 
from  the  party's  professional  action. 

Rochester  Bar  Association  v.  Dorthy,  152  N.  Y.  696;  46  N.  E.  836. 

Proceedings  for  the  suspension  of  attorneys  from  practice,  or  disbarment, 
are  not  of  a  criminal  nature. 

Matter  of  Burr,  1  Wheeler's  Crim.  Cases,  603. 

Rochester  Bar  Association  v.  Dorthy,  162  N.  Y.  696;  46  N.  £.  836. 

Matter  of  Randel,  168  K.  Y.  216;  62  N.  K  1106. 

The  accused  attorney  cannot  demand  a  trial  by  jury  as  a  legal  right  in 
these  proceedings. 
Matter  of  Burr,  1  Wheeler's  Crim.  Cases,  603. 

Further,  the  court  in  Rochester  Bar  Association  v.  Dorthy,  cited  above, 
in  the  course  of  its  opinion  stated  it  to  be  a  familiar  principle  that  the 
proceedings  under  discussion  are  not  intended  for  punishment,  but  to  pro- 
tect the  court  from  the  official  ministration  of  persons  unfit  to  practice  as 
attorneys;  that  such  proceedings  arc  not  an  invasion  of  the  constitutional 
provision  that  no  person  shall  be  dcpriTed  of  life,  liberty,  or  property  with- 
out due  process  of  law,  but  that  the  proceedings,  when  instituted  in  proper 
cases,  constitute  due  process  of  law. 

An  order  of  the  supreme  court,  suspending  an  attorney  from  practice  for 
a  stated  period  of  time,  for  professional  misconduct  not  committed  in  the 
presence  of  the  court,  is  reviewable  upon  the  facts  by  the  court  of  appeals. 

Matter  of  Eldridge,  82  N.  Y.  161. 

In  Matter  of  Dunn,  27  App.  Div.  371;  84  St.  Rep.  103;  60  Supp.  163,  ia 
dismissing  an  unfounded  application  to  disbar,  the  court  said:  "If  the 
court  had  the  power,  it  would  be  a  peculiarly  proper  case  to  exercise  it  for 
the  purpose  of  punishing  the  person  who  has  thus  abused  its  process;  but 
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the  power  of  the  court  in  this  case  to  punish  as  for  a  contempt  is  so  doubt- 
ful that  we  feel  constrained  not  to  attempt  its  exercise.'* 

c.  Evidence, 

Where  the  alleged  misconduct  is  denied,  the  afBdavits  and  other  papers 
upon  which  the  proceedings  were  instituted  are  not  evidence,  but  perform 
merely  the  ofiSce  of  pleadings. 

Matter  of  Eldridge,  82  N.  T.  161. 

In  proceedings  for  disbarment  of  attorneys  or  suspension  from  practice 
the  facts  must  be  established  according  to  common  law  rules  of  evidence. 
Matter  of  Eldridge,  82  N.  T.  161. 

Matter  of an  Attorney,  83  N.  Y.  164. 

Matter  of an  Attorney,  86  N.  Y.  663. 

Such  evidence,  if  the  accused  chooses,  must  be  delivered  in  his  presence 
by  witnesses  subject  to  cross-examination. 

Matter  of an  Attorney,  86  N.  Y.  663. 

There  may,  however,  be  a  waiver  of  the  right  to  insist  upon  the  taking 
of  evidence  according  to  the  rules  of  the  common  law. 

Id. 

In  the  absence  of  consent,  the  issuance  of  a  commission  to  take  testimony 
in  disbarment  proceedings  is  not  authorized  under  the  Code  of  Civil  Pro- 
cedure. 

Matter  of an  Attorney,  83  N.  Y.  164. 

The  presumption  of  the  truth  of  uncontradicted  facts  given  in  evidence 
against  an  attorney,  which  must  have  been  known  to  him,  is  raised  by  the 
failure  of  such  attorney  to  testify  upon  the  hearing. 

Matter  of  Randel,  168  N.  Y.  216;  62  N.  E.  1106. 

The  proceedings  are  penal  and  should  be  sustained  by  evidence  free  from 
serious  doubt. 

Matter  of ,  an  Attorney,  1  Hun,  321. 

d.  Punishment. 

The  punishment  of  an  attorney,  by  suspension  or  removal  from  office,  for 
professional  misconduct  lies  in  the  discretion  of  the  court. 

Matter  of  Valentine,  10  App.  Div.  491;  76  St.  Rep.  268;  42  Supp.  268. 

It  is  the  duty  of  the  court  to  punish  an  attorney  by  disbarment  where 
charges  against  him  of  dishonest  conduct  in  his  professional  character  are 
properly  proved. 

Matter  of  Ryan,  143  N.  Y.  628;  62  St  Rep.  822;  38  N.  E.  963. 

The  punishment  to  be  inflicted  upon  an  attorney  who  has  be^n  found 
guilty  of  any  deceit,  malpractice,  crime  or  misdemeanor,  is  largely  gov- 
erned by  the  facts  of  the  particular  case,  and  rests  in  the  sound  discrctijn 
of  the  court,  the  usual  consideration  being :     Is  the  character  of  the  offense 


8  VOLUME   VIL 


Disbarment   of   Attobnets,— continued. 


such  as  to  render  the  delinquent  unfit  to  remain  upon  the  roll  of  attorneys 
or  may  it  be  so  excused  that  justice  will  be  done  by  inflicting  a  punishment 
less  severe  than  permanent  disbarment? 

Matter  of  Valentine,  10  App.  Div.  401;  76  St  Rep.  268;  42  Supp.  268. 

Punishment  by  suspension  from  practice  for  three  years  is  properly  im- 
posed upon  an  attorney  who  prepared  and  caused  to  be  written  out  all  the 
answers  to  interrogatories,  which  were  read  off  by  the  witness  as  so  pre- 
pared to  the  commissioner,  and  who  paid  such  witness  money  and  later  re- 
quested him  to  destroy  all  correspondence  and  memoranda  showing  the  mis- 
conduct mentioned. 

Matter  of  Eldridge,  82  N.  Y.  161. 

But  punishment  by  disbarment  is  not  warranted  for  the  citation  by  an 
attorney  to  the  court  of  a  case  as  controlling  upon  the  question  involved, 
when  the  attorney  was  aware  of  a  subsequent  adverse  decision  which  he  did 
not  refer  to. 

Matter  of  Valentine,  10  App.  Div.  491;  76  St  Rep.  268;  42  Supp.  268. 

e.  Restoration. 

Section  67  of  the  Code  of  Civil  Procedure  provides  that  upon  reversal 
of  the  conviction  of  an  attorney,  or  pardon  by  the  president  of  the  United 
States,  or  governor  of  this  state,  the  appellate  division  shall  have  power  to 
vacate  or  modify  the  order  of  disbarment. 

The  fact  that  an  attorney  has  been  pardoned  will  not  entitle  him  to  res- 
toration as  a  matter  of  right,  though  it  is  usual  in  such  cases  for  the  court 
to  examine  the  proofs  of  the  alleged  innocence  in  determining  whether  or 
not  he  oil  lilt  to  be  restored. 

Matter  of  E.  65  How.  171. 

In  the  case  last  cited  the  attorney  had  been  convicted  of  perjury  and  sub- 
sequently pardoned,  but  the  court  not  being  sufficiently  satisfied  of  his  in- 
nocence, refused  to  restore  him  to  office. 

The  office  of  attorney  and  counselor  is  forfeited  by  an  attorney's  convic- 
tion and  sentence  for  a  crime  punishable  by  imprisonment  in  the  state 
prison;  such  forfeiteure  is  like  that  of  any  other  office,  and  is  not  a  tem- 
porary suspension. 

Matter  of  Niles,  48  How.  246. 

The  fact  that  an  attorney  who  had  been  indicted,  convicted,  sentenced 
and  imprisoned  for  forging  the  name  of  a  third  person  to  a  note  which  he 
delivered  to  a  client,  was  subsequently  pardoned,  does  not  affect  the  right 
of  the  court  to  disbar  tlie  attorney  in  question  for  the  professional  miscon- 
duct. 

Matter  of -,  an  Attorney,  86  N.  Y.  563. 
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MATTEK  OF  LYMAN. 

[160  N,  y.  96;  54  N,  E.  577.] 

On  reargument,  post  p.  26. 

{Court  of  Appeals,  Oct.  S,  1899.) 

1.  Liquob-Tax  Certificate — Pbopebtt  Rights. 

The  right  to  engage  in  the  sale  of  liquon,  granted  by  a  liquor-tax  certifi- 
cate, constitutes  a  species  of  property. 

2.  Liquob-Tax  Certificate — ^Revocation. 

The  right  to  engage  in  the  sale  of  liquors,  granted  by  a  liquor-tax  certifi- 
cate, cannot  be  revoked,  except  for  the  causes  and  in  the  manner  pre- 
scribed by  statute. 

Note. — Revocation  op  Liquob-Tax  Cebtificatb. 

a. — Statutory  provision. 

b. — Petition  and  order  to  show  oattae, 

c. — Material  mis-statementa. 

1.  Measurements. 

2.  Number  of  dwellings* 

3.  Uses  of  buildings, 

4.  Consents. 

5.  Discontinuance* 

6.  Omissions, 
d. — Mistake. 

e. — Viola  tions. 
f. — Construction, 
g. — Evidence. 
h. — Costs. 
i. — Res  adjudicata. 


a.  Statutory  provision. 

Proceedings  for  revocation  of  a  liquor-tax  certificate  are  regulated  by  9 
28  of  the  Liquor  Tax  Law  (Chap.  112,  laws  of  1896,  as  amended  bv  Chap. 
312,  laws  of  1897). 
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3.  Liquob-Taz  Cebtificatb — Pbotection  Against  FoBFErruBE. 

The  holder  of  a  liquor-tax  certificate,  granting  the  right  to  engage  in  the 
■ale  of  liquors,  may  invoke  the  general  rules  of  law  for  the  protection 
of  property  in  any  proceedings  intended  for  the  forfeiture  of  sueh 
rights. 

4.  Liquob-Taz  Cebthioatb — Sales  at  otheb  Places — ^DELsoATiGir. 

Where  one  holding  a  liquor-tax  certificate,  allowing  him  to  sell  liquor  at 
a  designated  place,  permits  another  to  do  husiness  thereunder  at  such 
place,  the  certificate  cannot  be  revoked  because  such  other  engages  in 
unlawful  sales  of  liquor  at  other  places. 

5.  Liquob-Tax  CEBTmoATE— Abba  of  Legal  Sales. 

The  respondent  was  authorized  by  a  liquor-tax  certificate  to  sell  liquors 
"inside  Washington  Park  Baseball  Grounds,  North  side  of  Third  Street, 
three  hundred  and  fifty  feet  east  of  Third  Avenue,  Brooklyn.''  There 
was  a  bar  at  the  location  named,  but  when  games  w^e  in  progress  kegs 
of  beer  were  placed  at  different  locations  on  the  grounds,  from  which 
beer  was  drawn  and  sold  to  spectators.  .  Held,  that  the  sales  were  law- 
ful, and  the  certificate  should  not  be  revoked. 

Rbvooation  of  Liquob-Tax  Obrtifioatb,— continued. 

Subdivision  2  of  that  section  provides  that  any  citizen  of  the  state  may 
present  a  verified  petition  to  the  Supreme  Court  of  a  specified  district  for  an 
order  revoking  and  canceling  a  liquor-tax  certificate  on  the  ground  (1) 
that  material  statements  in  the  application  of  the  holder  of  such  certificate 
were  false  or  (2)  that  he  was  not  entitled  to  receive  or  is  not  entitled,  on 
account  of  any  violation  of  any  of  the  provisions  of  the  law,  conviction  for 
which  would  cause  a  forfeiture  of  such  certificate,  to  hold  such  certificate, 
or  (3)  for  any  other  reason.  Such  petition  must  state  the  facts  upon  which 
such  allegations  are  based.  The  section  also  provides  for  the  issuance  of  an 
order  to  show  cause,  upon  the  presenting  of  such  petition  to  the  court  and 
for  the  hearing  of  the  proof  of  parties,  where  issues  are  joined,  on  the  re- 
turn day  thereof  or  for  a  reference  to  take  proofs.  A  copy  of  the  petition 
and  order  must  be  served  upon  the  holder  of  the  certificate  and  the  officer 
who  issued  the  same,  not  less  than  five  days  before  the  return  day  thereof 
and  the  order  to  show  cause  cannot  be  made  returnable  more  than  ten  days 
from  the  granting  thereof. 

b.  Petition  and  Order  to  show  cause. 

The  petition  for  the  revocation  of  a  liquor-tax  certificate  may  be  made  by 
any  citizen  of  the  state.  It  does  not  matter  whether  he  is  a  resident  of  the 
district  contiguous  to  that  of  the  property  affected,  or  whether  he  has  any 
pecuniary  interest  in  it. 

Matter  of  Kessler,  28  Misc.  336;  93  St  Rep.  888;  69  Supp.  888. 
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6.  lnqvGBrTAx  Ckbiifioatb — ^RxvooATioiv — Ck>NyicnoN  AS  Pbebequisits. 

Under  the  liquor-tax  Law,  {  34  as  amended  by  Laws  of  1897,  chap.  312, 
which  provides  that,  when  a  holder  of  a  liquor-tax  certificate  carries 
on  traffic  in  violation  of  atatutes  regulating  it,  he  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  be  fined  or  imprisoned,  or  both,  and 
shall  forfeit  such  certificate  and  be  deprived  of  all  rights  thereunder, 
there  can  be  no  such  forfeiture  without  a  conviction  by  a  jury  in  a 
criminal  proceeding  upon  the  charge  on  which  the  forfeiture  is  based. 

Appeal  from  supreme  court,  appellate  division,  second  depart- 
ment* 

Petition  by  Henry  H.  Lyman,  state  commissioner  of  excise, 
against  the  Malcom  Brewing  Company,  to  revoke  a  liquor-tax 
certificate.  The  order  of  the  Kings  County  Special  Term  deny- 
ing the  application  having  been  affirmed  by  the  appellate  divi- 
sion (40  App.  Div.  46;  91  St.  Eep.  634;  67  N.  Y.  Supp.  634), 
the  petitioner  appeals.     Affirmed. 

Revocation  of  Liquob-Tax  Cbrtificatb,— continued. 

The  proceeding  must  be  brought  against  the  actual  holder  of  the  certifi- 
cate. 
Keiland  v.  McGrath,  20  Misc.  682;  96  St.  Rep.  760;  62  Supp.  760. 

Under  the  original  act  of  1896  citizens  might  file  a  protest  stgainst  the 
issuance  of  a  liquor-taz  certificate,  and  the  officer  charged  with  the  duty  of 
issuing  the  same  might  determine  by  his  own  examination  whether  the  re- 
quirements of  the  law  had  been  complied  with. 

People  V.  Hoag,  11  App.  Div.  74;  76  St.  Rep.  886;  42  Supp.  886. 

Under  the  original  act,  however,  a  citizen  who  filed  such  a  protest  was  not 
barred  from  petitioning  the  court  for  a  revocation  of  the  certificate,  if  sub- 
sequently issued  in  spite  of  such  protest. 

Matter  of  Lyman,  23  Misc.  710;  87  St  Rep.  62;  63  Supp.  52. 

By  the  amendment  of  1897,  section  17,  this  discretion  is  taken  away,  and 
a  protest  would  be  of  no  avail,  were  the  application  regular  on  its  face. 
People  V.  Billiard,  28  App.  Div.  140;  84  St.  Rep.  909;  60  Supp.  909. 

As  the  petitioner  must  state  the  facts  upon  which  revocation  is  asked,  on 
appeal  he  cannot  urge  facts  not  stated  in  his  petition. 

Matter  of  Purdy,  40  App.  Div.  133;  91  St.  Rep.  629;  67  Supp.  629. 

It  is  not  necessary  to  serve  a  copy  of  the  petition  upon  the  person  holding 
the  certificate  as  collateral  security.  It  is  sufficient  under  the  statute  to 
serve  on  the  one  authorized  to  sell  under  it. 

Matter  of  Lyman,  26  Misc.  300;  93  St.  Rep.  985;  59  Supp.  985. 
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8,  B.  Mead,  for  appellant. 

/•  F.  Bullwinhel,  for  respondent. 

O'Brien^  J.  The  commissioner  of  excise  filed  a  petition 
with  the  court,  praying  that  the  liquor-tax  certificate  issued  by 
him  under  the  statute  to  the  Malcom  Brewing  Company,  a  cor- 
poration, be  revoked  and  canceled  on  the  ground  that  it  had  been 
forfeited  by  the  acts  of  the  company  which  were  alleged  in  the 
petition.  The  court  at  special  term  denied  the  application,  and 
the  appellate  division  has  affirmed  the  order. 

The  application  to  revoke  the  license  was  based  upon  an  alle- 
gation that  the  person  holding  it  sold  liquor  at  more  than  one 
place  on  the  premises  described  in  the  certificate,  in  violation 
of  the  statute.  The  company  was  authorized  by  the  certificate 
to  traffic  in  liquors  at  a  place  therein  described  in  these  words : 
"Inside   Washington   Park  Baseball   Grounds,  north   side  of 

Reyocation  of  Liquob-Tax  Cebtifioatb, — continued. 

An  order  to  show  cause  under  this  section,  returnable  fifteen  days  after  it 
is  granted,  cannot  stand. 

Moser  v.  Scheib,  16  App.  Div.  379;  78  St.  Rep.  1124;  44  Supp.  1124. 

Where  all  the  parties  except  the  certificate  holder  have  been  served  with 
the  petition  and  order  to  show  cause,  the  proceedings  as  to  those  served  may 
be  adjourned  and  a  new  order  on  the  original  papers  granted  against  the 
certificate  holder,  returnable  on  the  day  of  such  adjourned  hearing,  when  not 
more  than  ten  days  thereafter. 

c.  Material  Mis-$taiementa. 

« 

Under  section  17  of  the  liquor-tax  law  the  applicant  for  a  liquor-tax  cer- 
tificate is  required  to  furnish  a  verified  statement  to  the  officer  charged  with 
the  duty  of  issuing  the  certificate,  showing  that  he  is  not  prohibited  under 
any  provision  of  the  law  from  receiving  such  certificate.  If  any  of  the 
statements  required  to  be  made  by  this  section  are  false,  the  certificate  may 
be  revoked. 

If  the  statement  is  material  and  false,  it  makes  no  difference  whether  it  be 
made  intentionally  or  not. 

Matter  of  Fall,  26  Misc.  611 ;  91  St.  Rep.  858 ;  57  Supp.  858,  affirmed  with- 
out opinion,  39  App.  Div.  671. 

In  proceedings  brought  for  the  revocation  and  cancelation  of  liquor-tax 
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Third  street,  three  hundred  and  fifty  feet  east  of  Third  avenue, 
Brooklyn."  The  misconduct  alleged  on  the  part  of  the  company 
as  the  ground  for  revoking  the  certificate  is  that,  on  a  day  named, 
it  sold  two  glasses  of  lager  beer,  to  a  person  named,  on  another 
part  of  the  grounds  or  park,  and,  as  claimed,  at  another  place, 
without  having  paid  the  tax  for  the  permission  to  sell  at  that  par- 
ticular place.  The  application  seems  to  be  founded  upon  the 
theory  that  the  delivery  of  any  liquors  by  the  company  to  visitors 
upon  the  grounds,  except  at  the  precise  place  designated  in  the 
certificate,  was  a  violation  of  the  penal  provisions  of  the  statute, 
and  a  legal  cause  for  the  revocation  of  the  certificate.  The  com- 
pany paid  the  tax  on  procuring  the  certificate,  but  the  commis- 
sioner claims  that  this  certificate  thus  procured  has  been  forfeit- 
ed because  sales  of  beer  were  made*  upon  the  grounds  by  the 
holder  at  another  place  than  that  described  therein.  The  sale 
of  the  lager  beer  at  the  other  place,  for  which  a  forfeiture  of  the 

Revocation  of  Liquob-Tax  Certificate, — continued. 

certificates  on  the  ground  that  material  false  statements  had  been  made 
in  the  application,  the  courts  have  made  the  following  rulings: 

1.  Measurements, 

Chapter  112  of  the  Laws  of  1896  prohibited  traffic  in  liquor  in  any  build- 
ing on  the  same  street  and  within  200  feet  of  a  building  occupied  exclusively 
as  a  church  or  schoolhouse,  the  measurement  to  be  taken  from  the  nearest 
entrance  of  the  church  or  schoolhouse  to  the  center  of  the  nearest  entrance 
of  the  place  in  which  the  traffic  was  to  be  carried  on  (section  24,  sub.  2) .  By 
chapter  312  of  the  laws  of  1897,  the  law  was  amended,  so  as  to  provide  that 
the  measurements  shall  be  taken  in  a  straight  line. 

Under  the  original  act  it  was  held  that  the  distance  between  entrances 
should  be  measured  in  the  shortest  feasible  way  that  one  could  go  from  the 
entrance  of  a  saloon  to  the  entrance  of  a  dwelling,  not  necessarily  by  side- 
walks, but  in  an  air  line  where  practicable,  and  where  a  saloon  is  on  the  sec- 
ond floor  of  a  building,  the  street  entrance  is  the  one  from  which  the 
measurement  must  be  made. 

Matter  of  Underbill,  17  Misc.  19 ;  39  Supp.  575. 

The  amended  statute  requires  the  measurements  to  be  made  in  a  straight 
line  between  the  entrance  of  the  saloon  building  and  the  dwelling  that  are 
closest  together,  the  line  being  regarded  as  running  through  all  obstructions. 


14  VOLUME  Vn. 


Gourt  of  Appeals.  [Oct 


license  is  daimed,  appears  to  have  been  made  to  a  special  agent 
of  the  conunissioner.  The  testimony  upon  which  the  court  dis- 
missed the  proceedings  disclosed  substantially  the  following 
facts :  The  business  of  selling  the  beer  on  the  grounds  was  car^ 
ried  on  by  one  StevenSy  to  whom  the  company  sold  beer^  and  gave 
the  use  of  the  certificate.  He  owned  the  liquor,  and  had  the 
profits  of  the  business.  Liquor-tax  certificates,  or  the  right  to 
engage  in  the  sale  of  liquors,  constitute,  under  the  present  law, 
a  species  of  property,  transferable  by  the  party  procuring  the 
same.  Laws  1897,  a  312,  §  27.  The  privilege  or  right  which 
it  confers  upon  the  holder  cannot  be  revoked,  except  in  the  man- 
ner and  for  the  causes  prescribed  in  the  statute.  The  holder 
may  invoke  the  general  rules  of  law  for  the  protection  of  prop- 
erty in  any  proceeding  having  for  its  object  the  forfeiture  or  de- 
struction of  the  right  which  the  certificate  confers. 

This  suggests  the  inquiry  as  to  how  far  the  brewing  company 

Rbvocation  of  Liquob-Tax  Cbbtifioatb, — continued. 



Measurements  along  the  ground  to  the  foot  of  the  stoop  and  then  at  an  angle 
up  the  stoop  to  the  front  door  are  improper. 

Matter  of  Ruland,  21  Misc.  604;  81  St.  Rep.  661;  47  Supp.  661. 
Matter  of  Lewis,  26  Misc.  632;  91  St.  Rep.  676;  67  Supp.  676. 
Matter  of  McCusker,  23  Misc.  446;  83  St  Rep.  281;  61  Supp.  281. 
Matter  of  Bridge,  36  App.  Div.  633;  AS'g  26  Misc.  213;  89  St  Rep.  64; 
66  Supp.  64. 

A  door  merely  closed  and  locked  is  still  an  entrance. 
People  V.  Murray,  6  App.  Div.  66;  38  Supp.  903. 

A  door  once  used  as  an  entrance,  but  nailed  up  and  permanently  doeedy 
is  not  an  entrance  within  the  meaning  of  the  Liquor-Tax  Law. 
Matter  of  Purdy,  40  App.  Div.  133;  91  St  Rep.  629;  67  Supp.  629. 

Where  a  saloon  is  on  the  comer  of  two  streets^  if  within  200  feet  of  a 
church  or  schoolhouse,  the  prohibition  in  the  statute  applies,  although  the 
entrance  is  on  another  street  than  that  of  the  schoolhouse  or  church. 

Matter  of  Zinzow,  18  Misc.  663;  77  St  Rep.  714;  43  Supp.  714. 

A  person  having  a  license  to  sell  in  a  building  just  outside  the  prescribed 
limits,  cannot,  by  renting  an  adjoining  building,  within  the  prescribed 
limits  and  cutting  an  opening  between  them,  become  entitled  to  sell  liquors 
in  the  buildings  so  united. 

Matter  of  Place,  27  App.  Div.  661 ;  86  St.  Rep.  640;  60  Supp.  640. 
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or  its  property  is  liable  for  the  acts  of  Stevens.  It  does  not  ap- 
pear that  the  relation  of  principal  and  agent  existed  between 
them.  The  company  permitted  him  to  use  the  certificate  to  do 
business  at  a  designated  place,  and  in  compliance  with  it  There 
is  nothing  in  the  record  to  show  that  it  intended  or  authorized 
its  use  in  any  other  than  a  lawful  way.  It  may  be  that,  for  any 
violation  of  law  committed  by  him  at  the  place  designated,  the 
company  or  its  property  might  be  responsible.  But  if  he  started 
the  liquor  business  at  some  other  place,  or  at  several  other  places, 
he  would  then  be  engaged  in  something  wholly  disconnected 
from  the  business  which  the  certificate  authorized.  As  to  the 
business  so  disconnected,  he  was  simply  acting  without  license, 
and  he  alone,  and  not  the  company,  is  responsible  for  the  conse- 
quences. On  the  other  hand,  if  the  delivery  of  the  beer  to  the  pub- 
lic on  the  ground  where  games  of  ball  were  being  played,  at  places 
other  than  the  precise  location  specified  in  the  certificate,  was  an 

Revocation  of  Liquob-Tax  Cebtifioaix, — continued. 


2.  Number  of  dwellings, 

A  false  statement  of  the  number  of  dwellings  within  200  feet  of  the  prem- 
ises of  an  applicant  for  a  liquor-tax  certificate  is  not  a  material  false  state- 
ment within  the  meaning  of  section  2S,  because  the  law  does  not  require  the 
applicant  to  make  such  statement.  The  official  charged  with  the  duty 
of  issuing  the  certificates  cannot  lay  the  foundation  for  false  statements  by 
inserting  questions  in  the  application  not  authorized  by  the  statute. 

Matter  of  Lyman,  23  Misc.  710;  87  St.  Rep.  62;  63  Supp.  62. 

People  v.  Hoag,  11  App.  Div.  74;  76  St  Rep.  886;  42  Supp.  886. 

Since  the  decision  in  the  above  case  the  law  has  been  amended,  so  that 
the  officer  whose  duty  it  is  to  issue  the  certificate  is  bound  by  the  statements 
made  in  the  application  (amendment  1897,  section  17).  Under  the  amend- 
ed law  it  is  held  tha1>— 

A  false  statement  as  to  the  number  of  buildings  within  the  200-foot 
limit  is  material,  because  the  commissioner  is  bound  therby  and  has  no  dis- 
cretion (citing  People  v.  Hilliard,  28  App.  Div.  140;  84  St.  Rep.  900;  60 
Supp.  909). 

Matter  of  Bridge,  26  Misc.  213;  89  St.  Rep.  64;  66  Supp.  64;  AfTd  36 
App.  Div.  633. 

Tn  determining  the  number    of    dwelling    houses  within  the  prescribed 
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incident  to  and  part  of  the  business  which  might  be  carried  on 
under  it,  then  there  was  no  violation  of  the  law  by  anyone.  This 
was  the  construction  which  the  learned  court  below  gave  to  the 
transaction,  and,  as  we  think,  correctly.  The  testimony  tended 
to  show  that  there  was  a  bar  on  the  premises  at  the  location 
named,  but,  when  games  were  being  played  on  the  grounds,  kegs 
of  beer  were  placed  at  other  localities ;  waiters  would  take  the 
orders  of  spectators  on  the  various  stands  through  the  grounds, 
and  bring  these  orders  to  men  in  charge  of  the  kegs,  who  would 
furnish  them  glasses  of  beer  to  bo  delivered  to  the  customers ; 
the  waiters,  on  receiving  the  beer,  would  give  checks  or  tickets 
for  the  beer  taken,  for  which  they  were  held  responsible,  and 
would  collect  money  for  their  sales  from  the  customers.  The 
business  of  trafficking  in  liquors,  authorized  by  the  certificate  in 
a  park  or  upon  public  grounds  where  people  congregate  on  spe- 
cial occasions,  comprehends  something  more  than  the  right  to 

Revocation  of  Liquob-Tax  Certificate, — continued. 

limit,  all  houses  intended  for  dwellings,  though  vacant  at  the  time  of  the 
application  should  be  included. 
Matter  of  Ruland,  21  Misc.  604;  81  St.  Rep.  661;  47  Supp.  661. 

3.  Uses  of  BuUdingg, 

A  church  building,  part  of  which  is  used  for  parochial  school  purposes  and 
for  meetings  of  societies  closely  connected  with  the  church,  is  still  ^  build- 
ing occupied  exclusively  as  a  church  within  the  meaning  of  the  statute, 
whether  the  society  be  of  a  sectarian  or  religious  character. 

Matter  of  Zinzow,  18  Misc.  663:  77  St  Rep.  714;  43  Supp.  714. 

Matter  of  McGusker,  23  Misc.  446;  83  St.  Rep.  281:  61  Supp.  281. 

It  is  unnecessary  in  this  state  that  a  religious  society  should  be  incor- 
porated; and  a  building  rented  exclusively  for  religious  societies,  holding 
services  on  Simday  and  at  stated  times  during  the  week,  is  a  building  used 
exclusively  as  a  church  within  the  meaning  of  the  statute. 

Matter  of  Lyman,  29  App.  Div.  390;  86  St.  Rep.  1146;  62  Supp.  1146. 

So,  also,  is  a  Jewish  Synagogue  ,the  upper  floor  of  which  is  used  exclu- 
sively for  religious  services,  and  the  lower  for  the  Sunday  school,  the  lower 
floor  being  also  rented  to  lodges  of  Jewish  fraternal  orders. 

Matter  of  McOusker,  ....  App.  Div ;  96  St.  Rep.  201 ;  62  Supp.  201. 

The  fact  that  persons  not  teachers  live  in  a  school  building  and  pay  their 
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sell  over  a  bar  at  a  designated  point  to  such  persons  as  go  to  the 
bar  to  be  served.  It  fairly  includes  the  right  of  the  holder  to 
distribute  liquors  in  the  glass  by  waiters  to  the  patrons  of  the 
public  place  where  the  bar  is  located.  The  regulations  of  the 
place  may  provide  for  seating  the  public  upon  stands  and  other 
convenient  places,  and  restrict  them  from  access  to  the  whole 
grounds.  In  such  cases  it  would  seem  to  be  reasonable  to  as- 
sume that  a  person  authorized  to  sell  liquor  to  the  public  fre- 
quenting the  place  should  have  the  right  to  reach  the  public  from 
his  bar  on  the  grounds  through  waiters  employed  to  distribute  to 
the  patrons  of  the  place  what  he  was  authorized  to  sell  and  de- 
liver. The  license  covers,  not  only  the  right  to  sell  over  a  bar, 
but  whatever  else  is  fairly  included  in,  or  incidental  to,  the 
business  authorized.  The  proof  was  therefore  open  to  the  con- 
struction given  to  it  by  the  court  below,  and,  since  the  facts  have 

Rkvocation  of  Liquob-Taz  Certificatb, — continued. 

board,  being  teachers  by  profession  and  members  of  a  Christian  Brother- 
hood, who  own  the  building  and  conduct  the  school,  and  paying  for  their 
subsistence  money  which  goes  for  the  support  of  the  school,  the  residence 
mnd  maintenance  of  these  teachers  being  an  essential  principle  in  the  system 
of  economy  by  which  the  school  is  supported  and  administered,  does  not 
change  the  character  of  the  occupation  of  the  building  in  such  a  way  that 
it  is  not  occupied  as  a  schoolhouse. 

People  T.  Murray,  5  App.  Diy.  66;  38  Supp.  903. 

The  preponderating  use  of  a  house  designed  for  and  devoted  to  occupation 
as  a  dwelling  determines  its  character.  A  building  in  which  the  occupant 
does  washing  for  others  is  used  exclusively  as  a  dwelling  within  the  mean- 
ing of  the  Liquor-Tax  Law. 

Matter  of  Lyman,  26  Misc.  568;  91  St.  Rep.  488;  67  Supp.  488. 

An  addition  to  a  business  block  used  exclusively  for  dwelling  purposes, 
having  a  separate  street  number  and  no  communication  with  the  block  is 
a  building  occupied  exclusively  as  a  dwelling  within  the  meaning  of  the 
law. 

Matter  of  Lyman,  26  Misc.  568;  91  St  Rep.  488;  57  Supp.  488. 

A  house  in  which  the  occupant  carries  on, dressmaking,  where  no  rign 
is  displayed,  is  still  a  house  occupied  exclusively  as  a  dwelling,  within  the 
meaning  of  the  Liquor-Tux  Law.  A  mechanic  may  do  work  for  otfivirs  in 
his  own  house  without  destroying  its  character  as  a  dwelling  house. 

Matter  of  Ruland,  21  Misc.  604;  81  St.  Rep.  561;  47  Supp.  56L 
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all  been  found  against  the  commissioner,  no  question  of  law  is 
presented  by  the  appeal. 

But  there  is  another,  and,  as  it  seems  to  me,  very  conclusive, 
answer  to  this  appeal.  We  have  seen  that  the  privilege  con- 
ferred by  the  certifieate  is  a  property  right  The  holder  cannot 
be  held  to  have  forfeited  this  right  until  a  case  is  made  which 
answers  all  the  requirements  of  the  statute.  The  thirty-fourth 
section  of  the  act  defines  the  cases  when  the  certificate  is  for- 
feited, in  the  following  language:  "Any  corporation,  associa- 
tion, co-partnership  or  person  who  shall  .  .  .  violate  the 
provisions  of  this  act  by  trafficking  in  liquora  contrary  to  the 
provisions  of  section  eleven  .  .  .  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  therefor  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment 

Revocation  of  Liquor-Tax  Cebtificatb, — continued. 

A  building  ten  feet  long,  eight  feet  wide  and  seven  feet  high  composed  of 
rough  un painted  boards  with  a  single  window  and  no  chimney,  and  not 
lathed  and  plastered,  occupied  on  the  eve  of  the  application  for  a  liquor- 
tax  certificate  by  a  man  of  migratory  habit,  without  family,  is  not  a  house 
occupied  for  dwelling  purposes  within  the  meaning  of  the  Liquor-Tax  Law. 

Matter  of  Lyman,  24  Mtsc.  552;  S7  St.  Rep.  577;  53  Supp.  577. 

4.  Consents, 

A  lessee  of  property  cannot  give  the  consent  required  of  owners  of  prop- 
erty within  the  200-foot  limit,  and  a  statement  in  the  application  that  such 
lessee  was  agent  of  the  owner,  when  he  is  simply  lessee  of  the  property,  is 
a  material  false  statement  for  which  a  certificate  may  be  revoked. 

Matter  of  Sherry,  25  Misc.  361;  89  St.  Rep.  421;  55  Supp.  421. 

The  consent  of  the  owners  or  authorized  agents  of  vacant  buildings  with- 
in the  prescribed  limit,  intended  for  dwellings,  must  be  obtained. 

Matter  of  Ruland,  21  Misc.  604;  81  St.  Rep.  561;  47  Supp.  561. 

Additional  consents,  filed  after  the  issuance  of  a  certificate  are  not  avail- 
able. 

Matter  of  Bridge,  25  Misc.  213;  89  St  Rep.  54;  55  Supp.  54;  AfiT'd  36  App. 
Div.  633. 

But  where  a  licensee  failed  by  mistake  to  obtain  necessary  consents,  and 
filed  them  after  proceeding  to  revoke  certificate  was  begun,  it  was  held  that 
he  could  remedy  the  error,  but  that  he  must  pay  costs  of  proceeding. 

Matter  of  Johnson,  18  Misc.  498;  76  St.  Rep.  1028;  42  Supp.  1074. 
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in  the  county  jail  or  penitentiary  for  a  term  of  not  more  than  one 
year^  or  by  both  such  fine  and  imprisM)nment,  and  shall  forfeit 
the  liquor  tax  certificate,  and  be  deprived  of  all  rights  and  privi- 
l^es  thereunder,  and  of  any  right  to  a  rebate  of  any  portion  of 
the  tax  paid  thereon,  and  such  certificate  shall  be  surrendered 
to  the  officer  who  issued  it,  or  to  his  successor  in  office,  who  shall 
immediately  forward  the  same  to  the  state  commissioner  of  ex- 
cise for  cancelation.''  It  is  very  evident  that  the  forfeiture  of 
the  certificate  is  a  part  of  the  penalty  for  all  infractions  of  the 
law  comprehended  in  this  section,  and  follows  only  in  cases 
where  there  is  a  judgment  of  conviction.  A  party  cannot  be 
subjected  to  a  forfeiture  of  his  rights  of  property  upon  a  sum- 
mary investigation  before  a  judge  or  magistrate,  but  only  upon 
an  indictment  or  criminal  charge,  conducted  according  to  the 
rules  governing  criminal  procedure,  and  after  a  conviction  by  a 

Revocation  of  Liquob-Tax  CsBTanoATB, — continued. 

6.  Discontinuance. 

The  law  prohibiting  the  carrying  on  of  the  traffic  in  liquor  in  a  place 
within  200  feet  of  a  building  or  buildings  occupied  exclusively  for  a  dwelling 
or  dwellings,  unless  the  consents  of  the  owners  of  two  thirds  of  such  build- 
ings have  been  obtained,  and  within  200  feet  of  a  building  occupied  ex- 
clusively as  a  church  or  schoolhouse,  does  not  apply  to  places  where  the 
traffic  in  liquors  was  carried  on  on  the  23d  day  of  March,  1896. 

Section  17  and  25,  Liquor-Tax  Law. 

The  exception  as  to  the  continuance  of  a  business  already  in  existence  on 
the  passages  of  the  statute  and  amendments  applies  to  the  place,  and  not  to 
the  person  of  the  licensee. 

People  V.  Hamilton,  25  App.  Div.  428;  83  St.  Rep.  605;  49  Supp.  605; 
Rev'g  21  Misc.  375;  81  St.  Rep.  190;  47  Supp.  190. 

It  applied  to  the  person  under  chapter  480,  Laws  of  1893. 
Matter  of  Place,  27  App.  Div.  561;  84  St.  Rep.  640;  50  Supp.  640. 

A  stipulation  between  the  parties  to  a  proceeding  to  revoke  a  certificate 
that  respondent's  place  was  regularly  licensed  at  the  time  of  passage  of 
statute  and  that  premises  had  been  occupied  continuously  as  saloon  by  sale 
of  liquors  since  will  be  recognized  and  enforced  by  the  courts,  as  to  the 
parties  making  the  same. 

Matter  of  McCusker,  23  Misc.  446;  83  St.  Rep.  281;  51  Supp.  281. 

The  courts  have  held  that  where  the  traffic  in  liquor  has  been  discoatin- 
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jury.  The  power  to  fine  and  imprison^  and  to  forfeit  the  ccr 
tificate,  depends  upon  the  same  condition,  and  that  is  the  convic- 
tion of  the  offender.  In  this  case  the  commissioner  is  seeking  to 
do  two  things:  (1)  To  convict  some  one  of  a  criminal  infrac- 
tion of  the  law,  before  a  judge  at  special  term;  and  (2)  to  have 
the  certificate  of  the  brewing  company  forfeited,  as  the  result  of 
such  conviction.  It  is  quite  clear  that  the  statute  does  not  au- 
thorize any  such  proceeding.  The  twenty-eighth  section  of  the 
act  provides  simply  for  a  proceeding  to  revoke  a  certificate 
granted  to  a  party  not  entitled  to  receive  or  hold  it,  or  upon  false 
representations.  Any  other  construction  of  the  statute  would 
present  this  anomaly :  The  holder  of  a  certificate  could  be  de- 
prived of  the  right  conferred  by  it,  through  a  forfeiture  sum- 
marily adjudged,  and  afterwards  be  acquitted  by  the  jury  upon 
a  trial  of  the  charge  in  the  regular  way,  and  thus  we  would  have 
the  case  of  a  person  suffering  the  penalty  for  an  offense  of  which 
he  was  adjudged  to  be  innocent.  In  this  case  there  is  no  claim 
that  the  party  procuring  the  certificate  was  not  entitled  to  re- 

REyocA.TiON  OF  Liquob-Taz  GEBTinoATB, — Continued. 

ued,  no  matter  for  how  short  a  time,  in  a  place  where  it  was  carried  on  on 
the  23d  day  of  March,  1896,  the  right  to  continue  the  traffic  in  that  place,  if 
within  the  prohibited  distance  from  a  church  or  schoolhouse  is  lost;  if 
within  the  prohibited  distance  from  buildings  used  exclusively  for  dwell- 
ings,  that  it  cannot  be  continued  without  obtaining  the  consents  required  by 
the  law. 

People  v.  Hamilton,  26  App.  Div.  428;  83  St  Rep.  605;  49  Supp.  605. 

Matter  of  Lyman,  29  App.  Div.  390;  86  St.  Rep.  1145;  52  Supp.  1145. 

Matter  of  Lyman,  34  App.  Div.  389;  88  St.  Rep.  294;  54  Supp.  294. 

Matter  of  Bridge,  36  App.  Div.,  533;  89  St.  Rep.  54;  55  Supp.  54. 

Matter  of  Lewis,  26  Misc.  532;  91  St.  Rep.  676;  57  Supp.  676. 

The  right  to  continue  business  within  prohibited  distance  without  obtain- 
ing consents,  at  a  place  used  on  March  23,  1896  for  such  traffic,  is  lost  by 
a  discontinuance,  voluntary  or  involuntary.  Where  respondent's  place  was 
destroyed  by  fire  and  immediately  rebuilt,  so  that  the  business  was  not 
discontinued  for  more  than  three  months,  it  was  held  that  the  right  to  con- 
tinue without  obtaining  consents  was  lost. 

Matter  of  Kessler,  28  Misc.  336;  98  St  Rep.  888;  59  Supp.  888. 
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ceive  or  hold  it  at  the  time  it  was  delivered.  The  claim  is  that 
by  a  subsequent  violation  of  the  law,  covered  by  the  prescribed 
penalties,  it  was  forfeited.  If,  in  this  case,  Stevens  was  traffick- 
ing in  liquors  contrary  to  the  statute,  he  was  liable  to  criminal 
prosecution ;  and,  if  convicted,  the  same  question  would  then 
arise  that  has  been  presented  before,  and  that  is  whether  the  oer^ 
tificate  of  the  company  could  be  forfeited  for  his  wrongful  act. 
committed,  so  far  as  appears,  without  its  consent  or  knowledge. 
It  has  been  held  that  under  such  circumstances  the  holder  of  the 
license  cannot  be  made  to  suffer  even  for  the  unlawful  act  of  his 
bartender,  though  the  latter  had  been  duly  convicted.  People 
V.  Poughkeepsie  Commissioners  of  Excise,  2  App.  Div.  89,  73 
St  Eep.  109 ;  37  N.  Y.  Supp.  485.  It  is  quite  apparent  there- 
fore, that  the  courts  below  were  right  in  dismissing  this  proceed- 
ing, and  the  order  from  which  the  appeal  is  taken  should  be  af- 
firmed, with  costs.  All  Concur  (Mabtin  and  YmnN,  J  J.,  on 
first  ground  stated  in  opinion),  except  Babtlett^  J.,  not  voting. 
Order  affirmed. 

BxYOCATiON  OF  Liqvob-Tax  GsBTDiOATB, — Continued. 

6.  Omiaaiana. 

Omission  of  the  applicant  to  answer  the  question  in  the  application  blank 
as  to  whether  he  could  legally  traffic  in  liquor  in  that  town,  when  he  knew 
that  the  town  had  voted  against  such  traffic,  warrants  the  cancelation  of 
the  certificate  issued  by  the  county  treasurer  in  ignorance  of  the  action  of 
the  town,  and  the  applicant  forfeits  the  fees  paid  therefor. 

liatter  of  Lyman,  28  Misc.  278;  93  St.  Rep.  828;  59  Supp.  828. 

d.  Mistake. 

When  a  county  treasurer  issues  a  liquor-tax  certificate  in  good  faith,  not 
knowing  of  the  action  of  a  town  voting  against  it,  to  a  person  aware  of  such 
action,  the  certificate  may  be  revoked  and  the  loss  must  fall  upon  the  ap- 
plicant. 

Matter  of  Lyman,  28  Misc.  278;  93  St  Rep.  828;  59  Supp.  828. 

e.  Violations, 

Prior  to  the  aecision  in  Matter  of  Lyman,  160  N.  Y.  96;  54  N.  E.  577,  it 
seemed  to  be  well  settled  that  a  liquor-tax  certificate  could  be  revoked  in  a 
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•ummary  proceeding  as  provided  by  this  section  for  any  violation  of  the  Liq- 
uor-Tax Law,  a  conviction  for  which  would  cause  a  forfeiture  of  such  certifi- 
cate. 

Matter  of  Livingston,  24  App.  Div.  61;  82  St.  Rep.  989;  48  Supp.  989. 

Hatter  of  Lyman,  28  App.  Div.  127;  84  St.  Rep.  977;  60  Supp.  977. 

People  V.  Board  of  Commissioners  of  Excise,  69  N.  Y.  92. 

Bertholf  v.  O'Reilly,  74  N.  Y.  609. 

Kresser  v.  Lyman,  74  Federal  Reporter,  766. 

The  question  seemed  to  be  so  well  settled  that  it  was  not  argued  before 
the  court  by  respondent's  counsel  in  that  case,  the  opinion  on  the  point  be- 
ing obiter;  the  court  on  a  motion  for  reargument,  has  held  the  question 
open  for  further  consideration  when  it  is  presented  in  a  case  requiring  it 
to  be  directly  passed  upon. 

Matter  of  Lyman,  161  N.  Y.  119,  66  N.  £.  408. 

Since  the  decision  in  Matter  of  Lyman,  160  N.  Y.  96,  64  N.  E.  677,  the 
Appellate  Division,  second  department,  has  held  that  a  certificate  could  not 
be  revoked  for  a  violation  of  the  Liquor-Tax  Law,  without  prior  convietioiL 

Matter  of  Lyman,  44  App.  Div.  607;  94  St.  Rep.  806;  60  Supp.  806. 

This  decision  was  made  before  the  memorandum  was  handed  down  in 
Matter  of  Lyman,  161  N.  Y.  119,  66  N.  E.  408. 

Since  the  decision  in  Matter  of  Lyman,  44  App.  Div.  607,  above,  the  Ap- 
pellate Division,  fourth  department,  has  decided  that  a  certificate  holder 
who  violates  the  law  may  be  proceeded  against  in  the  summary  way  pro- 
vided by  this  section,  and  that  he  is  not  entitled  to  trial  by  jury;  that  the 
license  is  qualified  property  held  subject  to  all  the  restrictions  placed  upon 
it  by  tlie  act  under  which  it  was  issued. 

Matter  of  Lyman,  96  St.  Rep.  884;  61  Supp.  884. 

The  learned  judge  in  writing  the  opinion  of  the  court  in  Matter  of  Ly- 
man, 160  N.  Y.  96,  says:  "Any  other  construction  of  the  statute  would 
present  this  anomaly:  the  holder  of  a  certificate  could  be  deprived  of  the 
right  conferred  by  it,  through  a  forfeiture  summarily  adjudged,  and  after- 
wards be  acquitted  by  the  jury  upon  a  trial  of  the  charge  in  the  regular 
way,  and  thus  we  would  have  the  case  of  a  person  suflfering  a  penalty  for 
an  offense  of  which  he  was  adjudged  to  be  innocent." 

This  "anomalous"  condition  has  in  fact  existed  for  half  a  century  in  the 
excise  laws  of  the  state.  In  the  earlier  statutes  offenses  punishable  as  mis- 
demeanors were  punishable  also  by  a  civil  ;:ction  for  a  penalty.  In  1834 
it  was  held  that  both  remedies  might  be  had  ana  tVat  one  did  not  bar  the 
other. 
People  V.  Stevens,  13  Wend.  341. 

Under  chapter  401,  Laws  of  1892,  as  amended  by  chapter  480,  Lsws  of 
1893,  where  it  was  provided  that  a  board  of  excise  "upon  complaint  maue 
and  hearing  had  thereon,  might  revoke  any  license  granted  by  it,"  the  same 
"anomaly*'  existed. 
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While  liquor-tax  certificates  have  the  character  of  property,  thiB  charac- 
ter given  to  them  by  the  law  is  bubject  to  all  the  provisioni  attached  to 
them  when  they  were  issued,  and  therefore  a  certificate  holder  may 
be  deprived  of  his  certificate  without  trial  by  jury. 

People  V.  Durante,  19  App.  Div.  292;  79  St.  Rep.  1073;  45  Supp.  1073. 

Matter  of  Livingston,  24  App.  Div.  61;  82  8t  Rep.  989;  48  Supp.  989. 

See,  also,  on  this  question.  Matter  of  Lyman,  28  App.  Div.  127;  84  St. 
Rep.  977;  60  Supp.  977. 

People  v.  Board  of  Commissioners  of  Excise,  69  N.  Y.  92. 

Bertholf  v.  O'Reilly,  74  N.  Y.  509. 

Kresser  v.  Lyman,  74  Federal  Reporter,  765. 

The  holder  of  a  certificate  lawfully  issued  cannot  be  deprived  of  the  bene- 
fits under  it  by  subsequent  legislation.  The  owner  is  entitled  to  the  same 
protection  in  this  property  as  in  any  other.. 

Matter  of  Hilliard,  25  App.  Div.  222;  83  St.  Rep.  286;  49  Supp.  286; 
affirmed  without  opinion  155  N.  Y.  702;  50  N.  E.  1118. 

See  People  v.  Durante,  19  App.  Div.  292;  79  St.  Rep.  1073;  45  Supp.  1073. 

Niles  v.  Mathusa,  20  App.  Div.  483;  81  St.  Rep.  38;  47  Supp.  38. 

Matter  of  Jenney,  19  Misc.  244;  78  St.  Rep.  84;  44  Supp.  84. 

Koehler  v.  Flebbe,  21  App.  Div.  210;  81  St  Rep.  369;  47  Supp.  369. 

A  certificate  was  revoked  for  a  violation  of  subdivision  "h"  of  section 
31,  for  having  an  enclosed  stall  in  the  bar  and  room  where  liquors  were 
sold,  whether  in  the  hands  of  the  original  owner  or  his  assignee. 

Matter  of  Bradley,  22  Misc.  301;  83  St.  Rep.  1100;  49  Supp.  1100. 

A  liquor-tax  certificate  was  revoked  on  the  ground  that  its  owner  vio- 
lated the  law  by  having  curtains  across  his  windows  during  prohibited 
hours  and  the  decision  was  affirmed  without  opinion  by  Appellate  Division, 
Fourth  Department. 

Matter  of  Remington,  41  App.  Div.  625;  95  St.  Rep.  1146;  61  Supp.  1146. 

Failure  to  post  liquor- tax  certificate  in  a  conspicuous  place  has  been  held 
good  ground  for  revocation. 

Matter  of  Mitchell,  41  App.  Div.  271 ;  92  St.  Rep.  632;  58  Supp.  632. 
Matter  of  Lyman,  26  Misc.  300;  93  St.  Rep.  S65;  59  Supp.  865. 

In  the  case  of  People  v.  Chase,  41  App.  Div.  12;  92  St.  Rep.  292;  58  Supp. 
292;  it  was  held  that  a  violation  of  the  subdivision  which  prohibits  an 
opening  into  any  room  in  which  liquors  are  kept  for  sale  during  prohibited 
hours  is  not  trafficking  in  liquor  within  the  meaning  of  subdivision  2  of  sec- 
tion 34;  tbat  such  offense  is  therefore  only  a  misdemeanor. 

The  question  of  whether  a  certificate  can  be  revoked  for  an  offense  that 
is  a  misdemeanor  under  the  act  seems  to  never  have  been  raised,  but  it  is 
quite  likely,  that  if  it  can  be  revoked  for  an  offense  mentioned  in  subdivision 
2  of  section  34  it  can  also  be  revoked  for  an  offense  coming  under  sub.  5  of 
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■ection  34,  the  conyiction  for  any  offense  depriving  a  certificate  holder  of  all 
rights  under  his  certificate. 
See  subdivision  7,  section  23,  section  25  and  section  27,  Liquor-Tax  Law. 

A  certificate  held  by  a  bona  fide  hotel  keeper  may  be  revoked  where  a  per- 
son enters  the  dining  room  and  orders  liquor  without  ordering  any  food, 
although  a  sandwich  is  served  with  the  liquor. 

Matter  of  Kinzel,  28  Misc.  622;  69  Supp.  682;  Matter  of  Lyman,  28  Misc. 
408;  93  St.  Rep.  968;  59  Supp.  968. 

A  certificate  will  not  be  revoked  on  the  ground  that  a  hotel  does  not  con- 
tain ten  furnished  rooms  for  guests,  when  eight  of  the  rooms  were  complete 
and  properly  furnished  and  the  remaining  two  were  being  rapidly  fur- 
nished. An  objection  that  two  of  the  rooms  are  connected  with  a  door  is 
frivolous. 

Matter  of  Purdy,  40  App.  Div.  133;  91  St.  Rep.  629;  67  Supp.  629. 

A  certificate  may  be  revoked  when  it  appears  that  a  club  was  not  organ- 
ized in  good  faith,  but  only  for  the  purpose  of  evading  the  Liquor-Tax  Law, 
its  members  having  no  interest  in  the  property  nor  voice  in  its  managements 

Matter  of  Lyman  (Qramercy  Club)  28  App.  Div.  209;  84  St.  Rep.  898; 
60  Supp.  898. 

A  club,  originally  organized  in  good  faith  for  social  and  recreative  pur- 
poses entitling  it  to  the  benefit  of  the  exception  permitting  the  sale  of  li- 
quors to  its  members  on  Sunday,  may  lose  its  character  as  such  by  the  man- 
ner of  conducting  its  affairs,  so  that  its  liquor- tax  certificate  may  be  re- 
voked. 

Matter  of  Lyman,  28  App.  Div.  127;  84  St.  Rep.  977;  60  Supp.  977.  Dis- 
tinguishing People  V.  Adelphi  Club,  149  N.  Y.  6;  43  N.  E.  410.  Citing  Peo- 
ple V.  Andrews,  115  N.  Y.  427;  22  N.  E.  368. 

The  holder  of  a  liquor-tax  certificate  must  not  only  give  instructions  to 
her  agents  and  employees  to  make  sales  only  in  accordance  with  the  law 
but  must  be  active,  diligent  and  watchful  to  see  that  such  orders  are  carried 
out  or  the  certificate  will  be  revoked  for  unlawful  sales  on  Sunday  made  by 
such  agents  and  employees. 

Matter  of  Lyman,  29  Misc.  924;  95  St.  Rep.  946,  61  Supp.  946. 

A  certificate  not  permitting  the  drinking  of  the  liquor  sold  on  the  prem- 
ises or  in  any  outbuilding,  yard,  or  booth  connected  with  or  appertaining 
thereto,  is  revocable  on  account  of  the  drinking  of  liquor  by  customers  on  a 
piazza  connected  with  the  room  where  it  was  sold,  notwithstanding  the 
piazza  was  on  state  land  and  sometimes  used  by  the  state  authorities  to  de- 
posit tools  on  temporarily. 

Matter  of  Lyman,  25  Misc.  638;  90  St.  Rep.  359;  56  Supp.  359. 

In  Matter  of  Lyman,  27  Misc.  327;  91  St.  Rep.  888;  57  Supp.  888,  Gaynor, 
J.,  held  that  a  sale  of  liquor  to  be  drunk  on  the  premises  under  such  a  certifi- 
cate did  not  warrant  cancelation  thereof  and  that  the  proper  penalty 
fine  and  imprisonment,  under  S  31  of  the  Liquor-Tax  Law. 
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The  absence  of  the  certificate  from  the  place  of  sale  when  a  sale  is  made 
subjects  it  to  revocation,  notwithstanding  it  was  taken  away  by  the  as- 
signee thereof  without  the  holder's  knowledge  and  sent  to  the  oommissioner 
of  excise  for  surrender. 

Matter  of  Mitchell,  41  App.  Div.  271;  92  St.  Rep.  632;  68  Supp.  632. 

S.  P.  Matter  of  Lyman,  26  Misc.  300;  90  St.  Rep.  1020;  56  Supp.  1020. 

f .  Consiruotion. 

The  courts  have  uniformly  held  that  the  exceptions  in  respect  to  churches 
and  schools  should  be  liberally  construed  in  their  favor  and  strictly  against 
the  applicants  for  licenses  within  the  prescribed  distance. 

Matter  of  Place,  27  App.  Div.  561;  84  St.  Rep.  640;  50  Supp.  640. 

People  V.  Murray,  149  N.  Y.  367;  44  N.  E.  146. 

People  V.  Murray^  6  App.  Div.  441;  38  Supp.  609. 

People  V.  Excise  Board,  7  Misc.  415;  27  Supp.  983. 

Matter  of  Zinzow,  18  Misc.  653;  77  St.  Rep.  714;  43  Supp.  714. 

People  V.  Lammerts,  18  Misc.  343;  40  Supp.  1107;  aflirmed  14  App.  Di>. 
428;  77  St.  Rep.  1161;  43  Supp.  1161. 

g.  Evidence, 

The  burden  of  proof  is  upon  the  certificate  holder  to  show  that  he  is  with- 
in an  exception  in  the  Liquor-Tax  Law. 

Matter  of  Lyman,  28  App.  Div.  127;  84  St.  Rep.  977;  50  Supp.  977. 

h.  Coats, 

On  revocation  of  a  liquor-tax  certificate  the  County  Treasurer  cannot  be 
charged  with  costs  because  prior  to  the  institution  of  the  proceeding  ne 
had  been  notified  that  the  holder  of  the  certificate  had  rendered  himself  sub- 
ject to  a  revocation  thereof  and  the  County  Treasurer  took  no  proceedings 
to  revoke  it. 

Matter  of  Seymour,  ....  App.  DiT. ;  96  St.  Rep.  25;  62  Supp.  25. 

Nor  can  costs  in  proceedings  to  revoke  the  certificate  be  charged  upon  the 
excise  moneys  in  the  hands  of  the  County  Treasurer. 
Id. 

i.  Res  adjudioata. 

The  denial  of  revocation,  sought  on  account  of  the  nearness  to  a  church  of 
the  building  in  which  the  liquor  traffic  was  carried  on,  is  no  bar  to  another 
proceeding  by  a  different  petitioner  to  revoke  a  different  certificate,  on  the 
same  ground  issued  for  the  same  place,  especially  when  the  facts  in  the  prior 
proceeding  were  stipulated. 

Matter  of  McCusker, App.  Div ;  96  St.  Rep.  201 ;  62  Supp.  201. 
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MATTER  OF  LYMAN. 

■ 

[161  N.  Y.  119;  55  N.  E.  408,] 

(Court  of  Appeals,  Nov.  28, 1899, 

Afpkal  Ain)  Ebbos —  Motion  fob  Reabouheitt  of  Appeal. 
Where  the  conmiiBsioner  of  excise,  admitting  the  oorrectneBS  of  a  deeiaion, 
asks  for  a  reargument  on  appeal  for  the  reason  that  he  did  not  appear 
upon  the  argument  of  the  case,  but  submitted  his  points,  and  failed  to 
notice  the  objection  that  a  forfeiture  of  a  tax  certificate  could  only  iol- 
low  a  criminal  conviction,  and  omitted  to  present  any  argument  or  au- 
thorities upon  the  subject,  and  that  such  a  construction  of  the  statute 
will  greatly  embarrass  him  in  the  administration  of  the  law,  it  will  not 
be  granted,  but  the  court  will  not  regard  itself  as  concluded  by  what 
has  been  stated  in  the  opinion  whenever  a  case  involving  the  same  ques* 
tion  arises. 

• 

Motion  for  reargument     Denied, 

For  former  opinion,  see  160  N.  Y.  96;  54  N.  E.  577;  ante 
p.  9. 

Mead  &  Stranahan,  for  the  motion.  J,  F,  Bullmnkle,  op- 
posed. 

O'Bbien^  J.  The  counsel  for  the  commissioner  of  excise 
have  applied  for  the  reargument  of  this  case.  The  motion  pa- 
pers seem  to  admit  that  the  decision  is  right,  and  the  only  pur- 
pose of  the  motion  is  to  correct  some  errors  that  it  is  said  inhere 
in  the  reasons  upon  which  the  decision  was  based,  and  to  show 
that,  so  far  as  the  opinion  asserts  that  the  right  to  revoke  a  tax 
certificate  depends  upon  a  criminal  conviction,  it  is  based  upon 
an  erroneous  construction  of  the  statute.  It  is  not  the  usual 
practice  to  permit  rearguments  in  this  court  for  the  purpose  of 
correcting  some  error  in  the  reasoning  of  the  court  as  expressed 
in  the  opinion,  when  it  is  admittd  that  the  decision  itself  is  cor- 
rect.    There   are   doubtless   many  cases   where  a  reargument 
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might  be  asked  if  that  practice  was  adopted.  But  it  is  stated 
in  the  moving  affidavits,  and  not  denied,  that  upon  the  argument 
of  the  case  in  this  court  the  appellant  did  not  appear  to  argue 
the  case,  but  submitted  his  points,  and  that  the  counsel  for  the 
commissioner  failed  to  notice  the  objection  that  a  forfeiture  of  a 
tax  certificate  could  only  follow  a  criminal  conviction,  and,  con- 
sequently, omitted  to  present  any  argument  or  authorities  on  that 
subject.  It  is  further  stated  that  this  construction  of  the  stat- 
ute, if  sustained,  will  greatly  embarrass  the  commissioner  in  the 
administration  of  the  law.  In  view  of  these  considerations,  we 
think  that  it  is  only  fair  to  the  commissioner  to  say  that  with 
respect  to  the  point  upon  which  he  desires  to  present  further  ar- 
gument we  ought  to  regard  the  question  as  still  open  for  further 
discussion  whenever  it  arises  in  an  actual  controversy  presented, 
so  that  in  a  case  involving  the  same  question  coming  here  we  will 
not  regard  ourselves  concluded  by  what  has  been  stated  in  the 
opinion.  It  will  then  be  open  to  the  counsel  for  the  commis- 
sioner to  make  such  arguments  on  that  point  as  he  may  be  ad- 
vised. This  disposition  of  the  motion  for  a  reargument  avoids 
the  necessity  for  a  rehearing  in  a  case  which  it  is  admitted  has 
been  rightly  decided,  without  at  the  same  time  foreclosing  fur- 
ther discussion  on  the  question  referred  to,  whenever  such  dis- 
cussion shall  be  necessary  to  the  disposition  of  an  actual  contro- 
versy. The  motion  for  a  reargument  should  therefore  be  de- 
nied, but  without  costs.     All  concur.     Motion  denied. 
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MATTER  OF  ROBmSON. 

[160  N.  Y.  448;  55  N.  h\  -».] 
{Court  of  Appeals,  October  2i,  1899.) 

1.  Appeal — CEnnnED  Questions — ^Extent  of  REvnew. 

On  appeal  upon  certified  questions  the  answer  of  the  Court  of  Appeals 
will  be  limited  to  the  questions  as  raised  by  facts  disclosed  by  the  rec- 
ord and  the  questions  oertiHed  will  be  construed  so  as  to  exclude  any 
abstract  proposition  included  therein. 

2.  Subbooatb's  Coubt — Powers — Compensation  of  Special  Ouabdian. 

The  Surrogate's  Court  has  no  power  to  award  a  special  guardian,  even 
when  appointed  on  its  own  motion  to  represent  an  infant  party  to  aa 
executor's  accounting,  any  compensation  for  his  services,  out  of  the  gen- 
eral estate  of  the  decedent,  in  excess  of  the  costs  authorized  by  Code  Cir. 
Pro.  §§  2557-2561. 

Note. — Cebtification  of  Questions  to  Coubt  of  Appeals. 

In  Orannan  v.  Westchester  Racing  Ass'n.,  153  N.  Y.  449;  47  N.  £. 
896,  the  Court  of  Appeals  adopted  for  the  decisions  of  questions  certified  to 
it,  under  subdivison  2,  §  190  of  the  Code  of  Civil  Procedure,  the  rules  estab- 
lished by  the  Supreme  Court  of  the  United  States  for  the  decision  of  certi- 
fied questions.  1.  The  question  certified  should  be  a  distinct  point  or  propo- 
sition of  law,  clearly  stated,  so  that  it  can  be  definitely  answered  without 
regard  to  other  issue  or  questions  and  should  be  a  question  of  law  only.  2. 
If  a  question  is  stated  in  such  broad  and  indefinite  terms  that  it  will  admit 
of  one  answer  under  one  set  of  circumstances  and  a  different  answer  under 
another,  or  if  it  presents  merely  an  abstract  proposition  and  no  facts  are 
disclosed  in  the  record  which  show  that  it  arose  in  the  case,  the  court  should 
decline  to  answer  it. 

The  jurisdiction  to  review  certified  questions  does  not  include  abstract 
questions  nor  those  not  actually  determined  by  the  court  certifying  thenu 
Such  questions  will  not  be  answered  if  certified. 

Schenck  v.  Barnes,  156  N.  Y.  316;  50  N.  E.  967. 

CoaUworth  v.  Lehigh  Valley  R.  Co.  156  N.  Y.  451;  61  N.  E.  301. 

Hearst  v.  Shea,  156  N.  Y.  169;  50  N.  E.  788. 

Matter  of  Coatsworth,  160  N.  Y.  114;  54  N.  E.  665. 
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A;  peal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department  (40  App.  Div.  30;  91  St. 
Rep.  523;  57  Supp.  523)  affirming  a  decree  of  the  Surrogate's 
court  of  Kings  County  denying  compensation,  in  excess  of  costs^ 
to  special  guardian  of  infants  upon  an  accounting  by  executors 
and  trustees.     Affirmed. 

B.  Bumham  Moffat,  appellant  in  person. 

The  fuiTogate's  Court  has  inherent  power  to  appoint  a  guardian  ad  litem 
independent  of  statute. 

Briek's  Estate,  16  Abb.  Pr.  12;  Kellett  t.  Rathbun,  4  Paige,  102;  Foster 
T.  Wilbur,  1  Paige,  637;  Smith  t.  Lawrence,  11  Paige,  206;  Tilden,  Hatter 
of,  6  CiT.^Pro.  16. 

This  is  an  incidental  power  of  the  Court. 

Bladcstone's  Commentaries,  Book  3,  Chap.  27 ;  Kent's  Commentaries,  Vol. 
2,  page  229;  Clark  ▼.  Gilmanton,  12  N.  H.  616;  Hockey  v.  Grey,  2  Johns. 
192;  Pew  ▼.  Hastings,  1  Barb.  Ch.  462;  Heermans  v.  Hill,  2  Hun,  409;  Van 
Alen  ▼.  Hewins,  6  Hun,  44;  Bailey  v.  Hilton,  14  Hun,  6;  Dobke  ▼.  HcClaran, 
41  Barb.  401. 

V 

Certification  of  Questions  to  Court  of  Appeals,— continued. 

When  a  case  is  sent  to  the  Court  of  Appeals  upon  special  questions  that 
otherwise  is  not  reviewable,  the  questions  should  be  so  framed  that  the  an- 
swers will  determine  the  entire  controversy  involved  in  the  appeal  and  not 
merely  a  part  of  it. 

Blaschko  v.  Wurstur,  166  N.  Y.  437 ;  61  N.  £.  303. 

While  confined  to  the  exact  question  certified  the  Court  of  Appeals  will 
examine  the  record,  not  only  to  see  that  the  question  actually  rose,  but  also 
to  see  how  it  arose,  so  that  it*  can  be  decided  as  it  was  presented  to  the 
Courts  below. 

Baxter  v.  HcDonnell,  164  N.  T.  432;  48  N.  E.  816. 

Where  the  question  of  law  certified  to  the  Court  of  Appeals  is  whether  the 
Supreme  Court  had  jurisdiction  of  the  action,  the  question  as  to  whether 
the  Court  might  have  properly  declined  to  entertain  jurisdiction  cannot  be 
determined. 

Davis  V.  Comue,  161  N.  Y.  172;  46  N.  E.  449. 

Under  S  191  sub.  2,  Code  Civ.  Pro.  the  particular  questions  need  not  be 
eertified  on  which  the  Appellate  Division  allows  an  appeal  from  its  nnani- 
moQS  decision.  Such  an  appeal  comes  before  the  Court  of  Appeals  in  the 
■ame  way  as  though  allowed  by  a  judge  thereof. 

Young  T.  Fox,  166  N.  Y.  616;  60  N.  E.  279;  6  N.  Y.  Ann.  Caa  189. 


30  VOLUME  VII. 


Court  of  Appeals.  [Oet 


This  rule  was  reooognized  in  proceedings  for  an  executor's  accounting  in 
Decker  v.  Elwood,  3  T.  ft  C.  48;  Campbell  v.  Thatcher,  54  Barb.  382;  Sip- 
perly  ▼.  Baucus^  24  N.  Y.  46. 

The  power  to  appoint  implies  the  power  to  compensate. 

Matter  of  Trust»  N.  Y.  Law  J.  Jany.  26, 1892;  Matter  of  Powers,  Surr.  Dee. 
1888,  page  134;  Matter  of  Wadsworth,  6  Supp.  932;  24  St.  Rep.  416;  Forst- 
«r  v.  Kane,  1  Dem.  67;  Matter  of  Marshall,  19  St  Rep.  156,  2  Supp.  868. 

Such  a  guardian  is  not  the  same  as  a  party  to  the  action. 

Sinclair  v.  Sinclair,  13  M.  &  W.  640;  Morgan  y.  Thorne,  7  M.  ft  W.  400; 
Bryant  v.  Livermore,  20  Minn.  313;  McDonald  v.  McDonald,  24  Ind.  69; 
Bank  of  the  U.  S.  t.  Ritchie,  8  Pet  129 ;  Anon.  2  Hill,  417. 

There  is  a  distinction  between  such  guardians  in  probate  proceedings  and 
on  the  settlement  of  an  executor's  account 
Forster  ▼.  Kane,  1  Dem.  67. 

The  compensation  of  the  special  guardian  is  payable  from  the  general  es- 
tate. 

Weed  V.  Paine,  31  Hun,  10;  Roberts  v.  N.  Y.  Elev.  R.  R.  Co.,  12  Misc.  345; 
67  St  Rep.  386;  33  Supp.  685;  S.  C.  155  N.  Y.  31;  49  N.  E.  262;  Osborne  ▼. 
McAlpine,  4  Redf .  1 ;  Schell  v.  Hewitt,  1  Dem.  249. 

The  cases  of  Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  85 ;  Oott  v.  Cook, 
7  Paige,  521;  Doremus  v.  Crosby,  66  Hun,  125;  49  St  Rep.  808;  20  Supp. 
906;  Matter  of  Holden,  126  N.  Y.  589,  27  K.  £.  1063;  33  St  Rep.  504;  are 
distinguishable. 

Cbbtification  op  Qubstions  to  Court  of  Appbals,— continuod. 

■  ■'  '  "  ■  '  ' 

Where  the  order  of  certification  expressly  refers  to  the  opinion  of  the  Ap- 

.pellate  Division,  such  opinion  becomes  a  part  of  the  record  for  the  purpose 

of  determining  the  questions  considered  by  the  Appellate  Division. 

Pringle  v.  Long  Island  R.  Co.  157  N.  Y.  100 ;  51  N.  E.  435. 

While  neither  constitution  nor  statute  requires  it,  convenience  suggests 
that  questions  certified  to  the  Court  of  Appeals  should  be  separately  stated 
so  as  to  be  answered  "yes"  or  "no".  A  compound  question,  alternative  in 
form  should  not  be  framed. 

Devlin  v.  Hinman,  55  N.  E.  386. 

The  court  divided  the  offending  question  and  answered  the  several  parts. 

Upon  a  motion  for  leave  to  appeal  to  the  Court  of  Appeals,  pursuant  to 
§  191  of  the  Code  of  Civil  Procedure,  the  questions  of  law  which  the  moving 
party  desires  to  have  reviewed  by  that  Court  must  be  definitely  and  concise- 
ly stated  in  the  notice  of  motion. 

Harroun  v.  Brush  El.  L.  Co.  14  App.  Div.  19;  77  St  Rep.  1155;  48  N.  Y. 
fiupp.  1156. 

For  note  on  what  is  appealable  to  the  Court  of  Appeals  under  the  Ksw 
<}onstitution. — See  8  N.  Y.  Ann.  Cas.  276. 
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Matter  of  Budlong,  100  N.  Y.  203,  3  N.  £.  334;  and  Matter  of  Ruppaner, 
7  App.  Diy.  11;  39  Supp.-763;  were  probate  prooeedinga  and  not  proceeding! 
for  an  executor's  accounting. 

Frank  D.  Sturges,  for  respondent. 

Powera  of  Surrogate's  Courts  depend  on  the  Statute. 

Matter  of  Randall,  152  N.  Y.  508;  46  N.  E.  945;  Matter  of  Underbill,  117 
N.  Y.  471,  22  N.  E.  1120;  Riggs  v.  Cragg,  89  N.  Y.  479. 

Officers  and  special  guardians  are  limited  to  statutory  costs. 

Matter  of  Simpson,  26  Hun,  461;  Matter  of  Holden,  126  N.  Y.  589;  27  N. 
E.  1063;  Matter  of  Budlong,  100  N.  Y.  203;  3  N.  E.  334;  Matter  of  Rup- 
paner,  7  App.  Div.  11 ;  39  Supp.  763;  Matter  of  Dodge,  10  Hun,  443;  Matter 
of  Tracy,  18  Abb.  N.  C.  242;  Matter  of  Ludlow,  N.  Y.  Law  J.  July  27,  1899; 
Matter  of  Weston,  91  N.Y.  501,  514;  Matter  of  Meeker,  9  Daly,  556. 

The  rule  may  be  otherwise  in  actions,  as  distinguished  from  special  pro- 
ceedings. Roberts  v.  N.  Y.  Elev.  R.  R.  Co.,  12  Misc.  345;  67  St.  Rep.  386; 
33  Supp.  686,  S.  C.  155  N.  Y.  31 ;  49  N.  E.  262. 

Vanv,  J.  In  a  proceeding  instituted  in  surrogate's  court 
for  an  accounting  by  executors  and  trustees,  the  surrogate,  upon 
his  own.  motion,  appointed  the  appellant  special  guardian  of 
two  infants,  each  under  the  age  of  14,  who  had  vested  interests 
in  a  part  of  the  estate,  although  the  ultimate  enjoyment  thereof 
by  them  was  contingent  upon  their  surviving  the  life  tenant. 
The  estate  was  large,  and  the  entire  burden  of  the  accounting 
was  cast  upon  the  special  guardian,  who  devoted  many  days  to 
the  litigation,  and  rendered  services  of  much  value,  not  only  to 
the  infants,  but  to  the  general  estate.  Upon  the  settlement  of 
the  decree  the  appellant  applied  to  the  surrogate  "for  the  award 
to  him  out  of  the  estate  of  the  above-named  decedent  of  a  com- 
pensation for  his  services  in  addition  to  and  apart  from  the  costs 
authorized  by  section  2561  of  the  Code  of  Civil  Procedure"  but 
the  application  was  denied  "on  the  ground  that  the  surrogate  is 
without  power  to  award  such  compensation  out  of  the  estate  gen- 
erally." An  appeal,  taken  by  the  special  guardian  from  that 
portion  of  the  decree  affecting  his  personal  interests,  resulted  in 
an  affirmance  by  the  appellate  division,  which,  however,  al- 
lowed an  appeal  to  this  court,  and  certified  the  following  ques- 
tions for  review:     "(1)  Does  the  surrogate's  court  possess  power 
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to  award  to  a  special  guardian^  appointed  on  its  own  motion  in 
proceedings  for  the  judicial  settlement  of  an  executor's  aocoimts, 
any  compensation  for  his  services  in  addition  to  and  apart  from 
the  statutory  costs  allowed  by  sections  2557-2561  of  the  Code 
of  Civil  Procedure  ?  (2)  If  the  surrogate's  court  has  such 
power,  then  can  it  direct  that  any  compensation  which  it  may 
so  award,  be  paid  out  of  the  general  estate  of  the  decedent,  where 
the  infants  represented  by  such  guardian  have  a  vested  interest 
therein,  subject,  however,  to  be  divested  by  death  prior  to  de- 
cease of  life  tenant  ?" 

As  the  only  question  before  the  surrogate,  and  the  only  one 
decided  either  by  him  or  by  the  appellate  division,  was  whether 
compensation,  aside  from  taxable  costs,  could  be  made  to  the  ap- 
pellant out  of  the  estate  of  the  decedent,  under  the  rule  govern- 
ing the  certification  of  questions  to  this  court  for  decision,  we 
must'  limit  our  answers  to  the  questions  as  raised  by  the  facts 
disclosed  by  the  record,  which  exclude  any  inquiry  as  to  the 
power  to  allow  compensation  out  of  the  estate  of  the  infants. 
Grannan  v.  Westchester  Racing  Association,  153  N.  Y.  449 ;  47 
N.  E.  896 ;  Baxter  v.  McDonnell,  154  K  Y.  432-436 ;  48  N.  E. 
816.  No  part  of  the  infant's  estate  was  before  the  surrogate, 
and  there  was  neither  property  nor  money  absolutely  belonging 
to  them  out  of  which  he  could  direct  payment  to  be  made.  They 
had  no  present  right  to  any  portion  of  the  estate  of  the  decedent. 
They  might  never  have  any  such  right ;  and,  if  it  should  finally 
come  to  them,  it  might  be  only  after  the  lapse  of  many  years. 
Ko  application  was  made  by  the  special  guardian  for  compensa- 
tion out  of  the  infant's  estate,  and  no  question  relating  to  that 
subject  was  presented  to  the  courts  below.  The  learned  appel- 
late division,  therefore,  had  no  power  to  certify,  and  we  have  no 
power  to  decide,  any  questions  except  such  as  relate  to  the  au- 
thority of  the  surrogate  to  allow  compensation  out  of  the  estate 
of  the  decedent  and  hence  we  are  compelled  to  construe  the  first 
question  sent  to  us  to  have  that  meaning,  notwithstanding  the 
general  terms  used.  We  have  reached  the  conclusion  that  a 
surrogate's  court  has  no  power  to  award  a  special  guardian,  even 
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when  appointed  on  its  own  motion  to  represent  an  infant  party 
to  an  executor's  accounting,  any  compensation  for  his  services, 
out  of  the  general  estate  of  the  decedent,  in  excess  of  the  costs 
authorized  by  Code  Civ.  Pro.  §§  2567-2561.  Matter  of  Bud- 
long,  100  K  Y.  203-205 ;  3  N.  E.  334 ;  Matter  of  Holden,  126 
N.  Y.  689,  38  St.  Rep.  604;  27  N.  E.  1063.  The  subject  was 
so  thoroughly  considered  by  the  court  below  that  we  regard  fur- 
ther discussion  as  unnecessary,  and  we  should  have  based  our  de- 
cision upon  the  opinion  of  the  appellate  division  but  for  the  ne- 
cessity of  so  construing  the  first  question  certified  as  to  exclude 
the  abstract  proposition  relating  to  the  power  of  the  surrogate 
to  compensate  the  special  guardian  out  of  the  infant's  own  prop- 
erty.  The  order  should  be  affirmed,  but,  under  the  circum- 
stances, without  costs,  and  the  first  question,  when  limited  as 
above  indicated,  answered  in  the  negative.  As  the  second  ques- 
tion is  contingent  only,  this  conclusion  makes  it  impossible  to 
answer  it.     All  concur.     Order  affirmed. 


voir  BECK  V.  THOMSEN. 

[44  ^PP'  I>iV'  ^9;  ^i  St.  Rep.  1094;  60  8upp.  1094.^ 

{Supreme   Court,  Appellate  Division,   First  Department,    November  17, 

1899.) 

1.  ADOPTIOW — OONSKNT  OF  PAEENTS — ^NeCESSFTT. 

Adoption  Laws  1873,  c.  830,  §  11,  declares  that,  whenever  a  child  has  been 
abandoned,  the  person  maintaining  it  may  adopt  it»  without  the  consent 

KoTB. — ^Adoption  of.Ghildsbn. 

a.  Statutes. 

b.  The  relation — Evidence. 
e.  Rights  of  parties. 


a.  Statutes, 

Th«  first  statute  regulating  the  adoption  of  children  was  Chapter  830  of 
tke  Laws  of  1873.    Section  10  of  that  Act  was  amended  by  Chapter  703  of 

Vn.  N.  T.  A.  C.  3 
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of  its  parent,  within  six  months  from  the  time  such  person  obtained 
custody  of  the  child.  Held  that,  since  the  limitation  in  such  section 
only  applied  where  the  child  was  abandoned  after  its  enactment,  a  per- 
son maintaining  a  child  abandoned  previous  to  the  adoption  of  the 
statute  was  entitled  to  adopt  it  without  the  consent  of  the  parent, 
though  proceedings  therefor  were  not  begun  within  the  time  limited. 

2.  Adoption — Objections  to  Proceedings. — Pilesence  of  Parties. 

An  objection  to  a  proceeding  for  the  adoption  of  a  child  that  the  agree- 
ments for  its  adoption  were  not  executed  in  the  presence  of  the  judge 
before  whom  the  proceedings  were  had  Is  immaterial,  where,  by  the 
order  entered,  the  judge  himself  certifies  that  the  persons  adopting  the 
child  appeared  before  him,  that  the  child  was  present,  and  that  such 
parties  executed  the  necessary  consents. 

S.  Adoption — ^Rights  of  Adopted  Child— Inheritance — ^Trusts. 

Laws  1873,  c.  830,  as  amended  by  Laws  1887,  c.  703,  prescribing  the  pro- 
ceeding for  adoption,  declares  (section  10)  that  a  child  when  adopted 
shall  have  all  the  rights  of  the  relation  of  parent  and  child,  including 
the  right  of  inheritance,  except  that,  as  to  the  limitation  over  of  prop- 
erty in  trust  dependent  on  the  foster  parent  dying  without  heirs,  such 
child  shall  not  be  deemed  to  sustain  such  relation  to  such  parent  as  to 
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the  Laws  of  1887  by  giving  the  adopted  child  the  right  of  inheritance  from 
the  adopted  parent.  Section  8  of  the  original  act  was  amended  by  Chapter 
485  of  the  Laws  of  1888  by  adding  the  provision  whereby  the  appearance  of 
the  parent  before  the  County  Judge  could  be  dispensed  with  in  case  such 
parent  should  not  be,  or  reside,  in  the  County,  by  filing  a  duly  acknowledged 
and  certified  consent  of  such  parent.  Section  11  of  the  original  act  was 
amended  by  Chapter  68  of  the  Laws  of  1889  by  striking  out  the  provision 
that  the  person  adopting  an  abandoned  child  shall  proceed  under  the  provi- 
sions of  the  act  within  six  months  after  assuming  the  maintenance  of  the 
child. 

The  entire  subject  of  adoption  was  made  a  part  of  the  Domestic  Relations 
Law,  Laws  of  1896,  Chapter  272,  fi  60-68.  Section  64  of  the  Domestic  Re- 
lations Law  was  amended  by  Chapter  408  of  the  laws  of  1897  by  adding  the 
provision  that  upon  the  marriage  of  a  surviving  or  foster  parent,  who  con- 
sents that  the  person  who  thus  becomes  the  step-father  or  step-mother  of 
sucli  child  may  adopt  the  same,  such  surviving  or  foster  parent  is  not  re- 
lieved of  parental  duties  or  deprived  of  parental  rights. 

The  second  paragraph  of  subdivision  2  of  §  62  of  the  Domestic  Relations 
Law  was  amended  by  chap.  498,  LI  1899  by  striking  out  the  words  "or  is  lo- 
cated" after  "resides"  and  by  inserting  the  word  "Country"  before  "State  or 
County." 
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defeat  the  rights  of  remainder-men.  Held,  that  a  policy  directing  pay- 
ment to  the  wife  of  insured,  and,  on  her  death  before  insured,  to  her 
children,  for  their  use,  does  not  create  a  trust,  within  such  exception, 
since  on  the  death  of  the  wife  the  surviving  children  took  a  vested  in- 
terest in  the  policy,  not  as  beneficiaries  of  a  trust,  but  as  the  persons 
for  whom  the  contract  was  made. 

4.  Adoptton — Right  to  Insurance  fob  Benefit  of  Children. 

Under  Laws  1873,  c.  830,  §10,  as  amended  by  Laws  1887,  c.  703,  provid- 
ing that  a  child,  when  adopted,  shall  sustain  towards  the  person  adopt- 
ing it  the  relation  of  parent  and  child,  and  shall  have  all  the  rights  of 
that  relation,  including  that  of  inheritance,  a  child  adopted  after  the  is- 
suance of  a  policy  payable  to  its  foster  mother,  and  on  her  death  to  her 
children,  is  entitled  to  share  with  the  other  children  on  the  happening 
of  the  contingency. 

Submission  on  agreed  facts  of  claim  by  Sylvia  Von  Beck 
against  Hugo  A.  Thomsen  and  another  to  recover  an  interest  in 
certain  insurance.     Judgment  for  plaintiff. 

AoomoN  OF  Children, — continued. 

b.  The  relation — Evidence, 

Adoption  of  children  was  unknown  to  the  common  law  of  England  and 
exists  in  this  country  only  by  virtue  of  statute. 

Matter  of  Thorne,  155  N.  Y.  140 ;  49  N.  £.  661. 

The  proceedings  for  adoption  are  not  defective  by  reason  of  the  failure  of 
the  County  Judge  to  attest  the  signatures  of  the  adoptors  and  a  recital  in 
the  order  of  their  appearance  and  signing  before  the  County  Judge  is  suffi- 
cient. 

People  V.  Bloedel,  42  St.  Rep.  453;  16  Supp.  837;  AfT'g  20  St.  Hep.  461; 
4  Supp.  110. 

Nor  can  the  omission  of  tha  County  Judge  to  atjbest  the  signatures  of  the 
adoptors  be  availed  of  by  the  mother  of  the  child  whose  consent  was  properly 
attested. 

U. 

The  relation  of  adopted  child  is  established  although  the  indenture  con- 
templates apprenticeship  only  till  eighteen  years  of  age,  where  the  real  pur- 
pose and  intent  is  that  the  adoption  reach  beyond  that  age. 

Simmons  v.  Burrell,  8  Misc.  388;  59  St.  Kep.  554;  28  Supp.  625. 

Where  the  adoption  was  by  indenture  which  was  silent  as  to  the  agreement 
to  leave  property  to  the  adopted  child  parol  evidence  of  such  unwritten 
agreement  is  admissible. 

Brantingham  v.  Huff,  43  App.  Biv.  414;  94  St.  Hep.  157;  60  Supp.  157. 
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Argued  before  Van  Bkunt,  P.  J.,  and  McLaughlin,  Pat- 
terson, O'Brien,  and  Ingraham,  JJ. 

William  G.  Davies,  for  plaintiff. 

Louis  C,  Baegener,  for  defendants. 

Ingbaham,  J.  The  facts  out  of  which  this  controversy  arosp 
are  as  follows:  Baron  Christian  Thomsen,  a  resident  of  the 
city  of  New  York,  was  insured  in  three  insurance  companies,  by 
four  policies  of  life  insurance,  aggregating  $22,500.  These 
policies  were  dated  in  the  years  1858,  1865,  and  1866.  By  the 
policies  of  the  Manhattan  Life  Insurance  Company,  the  insur- 
ance was  for  the  sole  use  of  Mrs.  Florentine  Thomsen,  wife  of 
the  insured,  and  the  amount  was  to  be  paid  ^'to  the  said  insured, 
.her  executors,  administrators,  and   assigns,  for   her   sole  use; 

Adoption  of  Ghildben,— continued. 

c.  Rights  of  parties. 

The  right  of  inheritance  given  to  adopted  children  by  the  amendment  of 
1887  belongs  to  children  adopted  prior  to  the  amendment. 

Dodin  V.  Dodin,  17  Misc.  35;  40  N.  Y.  Supp.  748;  Aff'd  16  App.  Div.  42; 
78  St.  Rep.  800;  44  Supp.  800. 

Simmons  v.  Burrell,  8  Misc.  388;  59  St  Rep.  554;  28  Supp.  625. 

Such  right  of  inheritance  applies  to  both  realty  and  personalty  of  the 
adopted  parent. 

Simmons  v.  Burrell,  8  Misc.  388;  59  St.  Rep.  554;  28  Supp.  625. 

But  such  adoption  must  have  been  in  pursuance  of  some  statute,  and  not 
an  informal  relation. 

Carroll  v.  Collins,  6  App.  Div.  106;  74  St.  Rep.  667;  40  Supp.  54. 
Matter  of  Thome,  155  N.  Y.  140;  49  N.  E.  661. 
Smith  T.  Allen,  161  N.  Y.  478,  55  N.  E.  1056. 

However,  a  child  actually  adopted  prior  to  the  act  of  1873,  in  pursuance 
of  a  parol  agreement  by  the  foster  parents  to  give  her  their  property  upon 
death,  is  entitled  to  specific  performance  of  the  agreement. 

Qodinc  v.  Kidd,  64  Hun,  585;  46  St.  Rep.  813;  19  Supp.  335;  29  Abb.  N. 
C.  36. 

Following  this  case  in  29  Abb.  N.  C.  49,  is  a  note  on  the  "Law  of  Sucoea- 
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.  .  .  and,  in  case  of  the  death  of  the  9aid  Florentine  Thom- 
son before  the  decease  of  the  said  Christian  Thomsen,  the  amount 
of  the  said  insurance  shall  be  payable  to  her  children,  for  their 
use/'  The  third  policy,  issued  by  the  New  England  Mutual 
Life  Insurance  Company,  was  for  the  benefit  of  Florentine 
Thomsen,  the  wife  of  the  insured,  if  she  should  survive  him ; 
otherwise,  for  the  benefit  of  his  then  surviving  children,  and  the 
surviving  descendants  of  any  then  deceased  child  or  children. 
A  policy  of  the  G^rmania  Insurance  Company  was  for  the  sole 
benefit  of  Florentine  Thomsen,  to  be  payable  to  her,  ^^and,  in 
case  of  the  death  of  the  said  Florentine  Thomsen  before  the  de- 
cease of  the  said  Christian  Thomsen,  the  amount  of  the  said  in- 
surance shall  be  payable  after  her  death  to  her  children  for  their 
use."  At  the  time  that  these  policies  were  executed  the  insured 
was  married  to  Florentine  Thomsen,  and  there  were  two  children 

Adoptioit  ot  Childben^— continued. 

Bion  as  affected  by  the  adoption  of  children/*  in  which  some  decisions  of 
other  states  are  given  but  no  New  York  case,  except  HUl  v.  Nye,  17  Hun,  467. 

The  natural  mother  of  the  adopted  child  is  not  prohibited  by  S  829  of  the 
Cede  of  Civ.  Pro.  from  testifying  to  such  an  agreement  at  the  time  of  adop- 
tion. 

Id. 

Suck  an  agreement  imposes  a  trust  upon  the  property  of  the  adopted  par- 
ent binding  upon  his  heirs,  devisees  and  even  purchases  with  notice,  which 
is  enforceable  in  a  court  of  equity. 

Heath  v.  Heath,  18  Misc.  521;  76  St  Rep.  1087;  42  Supp.  1087. 

Godine  v.  Kidd,  was  followed  in  Gates  v.  Gates,  34  App.  Div.  608;  54 
Supp.  454;  ss  St.  Rep.  454;  on  the  right  of  the  adopted  child  u>  Hpeciflc  per- 
formance of  such  a  contract. 

The  denial  of  the  plaintiff's  right  as  an  adopted  child  on  the  probate  of  the 
will  of  the  adoptor  (see  Matter  of  Thome,  155  N.  Y.  140;  49  N.  E.  661)  is 
no  bar  to  an  action  for  specific  performance  of  the  parol  agreement  made 
when  the  indenture  of  adoption  was  executed. 

Brantingham  v.  Huff,  43  App.  Biv.  414;  94  St.  Rep.  167;  60  Supp.  157. 

An  adopted  child  will  not  take  under  a  bequest  to  "lawful  issue." 
N.  Y.  Life  Ins.  ft  Trust  Go.  ▼.  Viele, N.  Y ,  65  N.  E.  311. 

In  this  case  the  testator's  domicile  was  in  New  York  and  the  will  was 
made  in  Saxony. 
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of  such  marriage  living,  who  are  the  defendants  in  this  action, 
— one  child,  Hugo  A.  Thomsen,  bom  on  October  17,  1850;  an- 
other, Petita,  bom  November  23,  1864.  Florentine  Thomsen, 
wife  of  the  insured,  died  in  the  city  of  New  York  on  November 
29,  1895,  leaving  these  two  children  surviving,  and  the  insured 
died  in  the  city  of  New  York  on  May  28,  1898.  There  was  no 
issue  of  any  deceased  child. 

In  December,  1875,  the  insured  and  his  wife,  by  proceedings 
taken  in  the  court  of  common  pleas  for  the  city  of  New  York, 
adopted  the  plaintiff,  and  an  order  of  adoption  was  on  Decem- 
ber 23,  1875,  signed  by  Charles  P.  Daly,  chief  judge  of  said 
court ;  and  the  question  submitted  is  whether  or  not  this  plain- 
tiff, as  an  adopted  child  of  the  said  Baron  Christian  Thomsen 
and  his  wife,  Florentine  Thomsen,  was  entitled  to  any  portion 
of  the  moneys  paid  under  these  insurance  policies  before  men- 
tioned. 

This  adoption  was  under  chapter  830  of  the  Laws  of  1873. 
That  act,  as  amended  by  chapter  703,  Laws  1887,  after  prescrib- 
ing the  proceedings  for  an  adoption,  by  section  10  provides  that : 

"A  child,  when  adopted,  shall  take  the  name  of  the  person  adopting,  and 
the  two  thenceforth  shall  sustain  toward  each  other  the  legal  relation  of 

Adoption  of  Csildrbn, — continued. 

The  bequest  was  to  the  "lawful  issue"  of  the  testator's  daughter  who  had 
adopted  a  child  according  to  the  laws  of  Saxony.  It  was  held  that  the  will 
must  be  construed  as  a  domestic  will  and  the  meaning  of  "lawful  issue" 
could  not  be  enlarged  by  any  of  the  special  provisions  of  the  laws  of  Saxony 
regulating  adoption. 

The  "gift"  of  a  child  by  its  mother  to  one  who  rears  it  as  his  own  prior 
to  the  statute  of  1873  does  not  exclude  the  parents  of  such  child  from  par- 
ticipation as  next  of  kin  in  the  distribution  of  the  estate  of  a  descendant  of 
such  child. 

Hill  V.  Nye,  17  Hun,  467. 

In  the  last  case  it  appeared  that  the  father  of  the  child  was  in  State 
Prison  at  the  time  of  the  "gift"  which  was  by  parol  and  he  never  consented 
thereto.  It  further  appeared  that  the  child  visited  his  natural  parents  after 
he  was  grown  to  manhood  and  recognized  the  natural  tie  of  consanguinity. 
The  query  was  raised  whether  the  phrase  "excepting  the  right  of  inherit- 
in  the  statute  of  1873,  included  the  right  to  distribution. 
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parent  and  child,  and  have  all  the  rights  and  be  subject  to  all  the  duties  of 
of  that  relation  including  the  right  of  inheritance,  *  .  .  except  that  as 
respects  the  passing  and  limitation  over  of  real  and  personal  property,  un- 
der and  by  deeds,  conveyances,  wills,  devises  and  trusts,  dependent  upon  the 
person  adopting  dying  without  heirs,  said  child  adopted  shal  Inot  be  deemed 
to  suostain  the  legal  relation  of  child  to  the  person  so  adopting  so  as  to  de- 
feat the  rights  of  remainder-men." 

We  have  thiis,  at  the  time  of  the  death  of  the  wife  of  the  in- 
Biiredy  when  the  interests  of  the  children  of  the  marriage  accrued, 
the  provision  that  the  child  when  adopted  should  sustain  towards 
the  adopting  parents  the  legal  relation  of  parent  and  child,  and 
have  all  the  rights  of  that  relation,  including  the  right  of  inherit- 
ance. 

The  defendants  take  several  objections  to  the  proceedings 
which  resulted  in  the  order  for  the  adoption  of  the  plaintiff,  but 
we  think  that  none  of  them  affect  the  validity  of  the  adoption. 
First,  it  is  stated  that  the  consents  required  by  the  statute  do  not 
appear  to  have  been  given.  The  petition  of  the  insured  and  his 
wife,  upon  which  the  proceeding  was  instituted,  stated  that  the 
child  was  then  about  4^/^  years  old,  and  had  been  in  the  family 
and  under  the  care  of  the  petitioners  since  the  month  of  March, 
1874,  something  over  18  months ;  that  the  parents  of  the  child 
were  not  known,  but  that  a  society  called  the  "Foundling  Asy- 
lum of  the  Sisters  of  Charity  in  the  City  of  New  York"  had  re- 
ceived and  maintained  said  infant  child  until  the  month  of 
March,  1874,  when  said  child  was  delivered  and  assigned  by  the 
said  society  to  the  petitioners  to  adopt,  maintain,  and  educate 
the  same ;  and  that  the  petitioners  were  desirous  of  adopting  the 
child,  under  the  act  of  the  legislature  before  referred  to.  Upon 
this  petition  an  order  was  granted  requiring  the  parties  inter- 
ested and  the  said  society,  the  Foundling  Asylum  of  the  Sisters 
of  Charity  in  the  City  of  New  York,  to  appear  before  the  chief 
judge  of  the  court  of  common  pleas  on  a  day  named,  and  upon 
that  day  the  parties  did  appear  before  the  said  chief  judge,  and 
executed  an  instrument  whereby  Christian  Thomsen  and  Flor- 
entine, his  wife,  agreed  to  adopt  the  said  minor  female  child 
abandoned  by  its  parents,  and  about  the  month  of  July,  1871, 
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received  and  cared  for  by  the  society  called  "Foundling  Asylum 
of  the  Sisters  of  Charity  in  the  City  of  New  York,"  and  which 
child  was  delivered  to  the  said  petitioners  by  the  said  society,  to 
be  adopted  and  maintained  and  educated  by  the  said  petitioners, 
about  the  month  of  March,  1874.  They  further  agreed,  jointly 
and  severally,  that  the  said  child  should  be  adopted  and  treated 
by  the  petitioners,  and  each  of  them,  in  all  respects,  as  their  own 
child  should  be  treated,  and  should  be  brought  up  in  the  Koman 
Catholic  religion.  There  was  also  executed  on  said  day  a  con- 
sent to  adopt  the  said  child,  to  bring  up  the  said  child  in  the 
Boman  Catholic  religion,  and  to  treat  the  same  in  all  respects 
"as  our  own  lawful  child  should  be  treated."  Upon  these  pa- 
pers an  order  was  signed  by  the  chief  judge  of  the  court  of  com- 
mon pleas  which  recited  the  petition  of  the  said  Christian  Thom- 
sen  and  Florentine,  his  wife,  praying  to  have  the  adoption  by 
them  of  a  certain  minor  female  child  abandoned  by  its  parents 
legalized  by  an  act  of  the  legislature  referred  to ;  and  that  it  hav- 
ing appeared  to  the  satisfaction  of  the  Baid  chief  judge  that  the 
said  child  was  a  minor  child  of  the  age  of  about  5  years,  and  was 
abandoned  by  its  parents,  and  that  the  parents  were  not  known ; 
and  that  said  infant  child  was  received  and  taken  under  the  care, 
charge,  and  custody  of  the  society  called  the  "Foundling  Asylum 
of  the  Sisters  of  Charity  in  the  City  of  New  York ;"  and  the  said 
society,  acting  by  its  proper  officer,  having  given  their  consent 
to  the  adoption  of  the  said  child  by  the  said  Christian  Thomson 
and  Florentine  Thomson,  his  wife;  and  that  the  said  persons 
adopting  the  said  child  now  called  "Sylvia,"  and  the  child  adopt- 
ed, and  the  said  society  the  Foundling  Asylum  of  the  Sisters  of 
Charity  in  the  City  of  New  York,  by  their  proper  officer,  having 
appeared  before  him ;  and  tho  necessary  consent  having  been 
signed,  and  an  agreement  having  been  duly  executed  by  the  said 
Christian  and  Florentine  Thomsen,  the  persons  adopting  said 
child,  to  the  effect  that  the  child  shall  be  adopted  and  treated,  in 
all  respects,  as  their  own  lawful  child  should  be  treated ;  and  all 
the  said  persons  appearing  before  the  said  chief  judge  having 
been  examined  by  him  personally, — ^he  did  thereby  order,  de- 
cree, and  direct  that  "the  said  minor  female  child  called  'Sylvia/ 
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and  theretofore  called  ^Lora/  shall  henceforth  be  regarded  and 
treated^  in  all  respects^  as  the  child  of  the  said  Christian  Thom- 
sen and  Florentine,  his  wife,  and  shall  take  the  name  of  Sylvia 
Thomsen,  and  the  two  shall  henceforth  sustain  towards  each 
other  the  relation  of  parents  and  child,  and  shall  have  all  the 
rights,  and  be  subject  to  all  the  duties,  of  that  relation,  subject, 
however,  to  the  exceptions  in  said  act  set  forth." 

The  objection  taken  by  the  defendants  is  that  it  did  not  ap- 
pear that  the  consent  of  the  parents  of  the  child  was  obtained. 
By  section  5  of  the  act  it  is  provided : 

"Except  in  the  cases  provided  for  in  the  next  section,  a  legitimate  child 
cannot  be  adopted  without  the  consent  of  its  parents,  if  livings  or  the  sur- 
vivor, if  one  is  dead;  nor  an  illegitimate  child  without  the  consent  of  its 
mother,  if  she  is  living." 


By  section  11  it  is  provided  that: 

"Whenever  a  parent  has  abandoned  or  shall  abandon  an  infant  child  such 
parent  shall  be  deemed  to  have  forfeited  all  claim  that  he  or  she  would  other- 
wise have,  as  to  the  custody  of  said  child  or  otherwise,  against  any  person 
who  has  taken,  adopted  and  assumed  the  maintenance  of  such  child;  and  in 
such  case  the  person  so  adopting,  taking  and  assuming  the  maintenance  of 
such  child  may  adopt  it  under  the  provisions  of  this  act,  with  the  same  ef- 
fect as  if  the  consent  of  such  parents  had  been  obtained.  In  all  cases  of 
abandonment  after  this  act  takes  effect  the  person  adopting  shall  proceed 
under  the  provisions  of  this  act  within  six  months  after  he  or  she  has  as- 
sumed the  maintenance  of  such  child;  in  such  case  of  abandonment,  the 
county  judge  may  make  the  order  provided  for  in  this  act  without  the  con- 
sent of  such  parent  or  parents." 

It  appeared  in  the  proceeding  that  the  child  had  been  aban- 
doned before  the  passage  of  the  act,  she  having  been  received  by 
the  asylum  in  the  month  of  July,  1871,  and  having  been  adopted 
by  the  petitioners  in  the  month  of  March,  1874.  The  act  in 
question  was  passed  on  Jime  25,  1873,  and  thus,  when  the  act 
was  passed,  the  parents  had  abandoned  the  child;  and,  under 
section  11  of  the  act,  the  person  so  adopting,  taking,  and  assum- 
ing the  maintenance  of  such  child  may  adopt  it  under  the  pro- 
visions of  the  act  before  referred  to,  with  the  same  effect  as  if 
the  consent  of  the  parents  had  been  obtained.     It  was  only  in 


42  VOLUME  VII. 


Appellate  DiviBion.  [Not. 


case  of  the  abandonment  of  the  child  after  the  act  takes  effect, 
namely,  after  June  25,  1873,  that,  under  the  provisions  of  sec- 
tion 11,  the  person  adopting  the  child  must  proceed  within  six 
months  after  he  or  she  has  assumed  the  maintenance  of  such 
child. 

The  objection  also  taken  that  the  instruments  were  executed 
in  the  presence  of  a  person  other  than  a  judge  before  whom  the 
proceedings  were  had  is  not  of  substance,  as,  by  the  order  en- 
tered, the  judge  himself  certifies  that  the  persons  adopting  the 
child  appeared  before  him,  that  the  child  was  also  present,  and 
these  parties  had  executed  the  necessary  consents,  and  an  agree- 
ment had  been  executed  by  the  persons  adopting  the  child,  as 
provided  for  by  the  statute.  We  do  not  think  that  any  of  the 
objections  taken  by  the  defendants  to  the  jurisdiction  of  the 
judge  or  the  validity  of  the  proceedings  for  the  adoption  of  the 
chUd  are  well  taken. 

The  point  is  further  taken  by  the  defendants  that  the  policy 
of  insurance  the  proceeds  of  which  constitute  the  subject-mat- 
ter of  this  action  created  trusts  which  are,  by  the  specific  lan- 
guage, exempt  by  the  operation  of  the  statute  of  adoption,  and 
the  defendants  seek  to  bring  the  right  to  share  in  these  policies 
within  the  exception  contained  in  section  10  of  the  statute.  It 
seems  to  us,  however,  that  the  right  to  recover  or  to  receive  the 
moneys  under  these  policies  of  insurance  cannot  be  said  to  be 
the  passitig  over  of  real  and  personal  property  under  and  by  a 
deed,  conveyance,  will,  devise,  or  trust  dependent  upon  the  per- 
son adopting  dying  without  heirs.  By  the  execution  of  these 
policies  of  insurance,  there  was  created  a  contractual  relation 
between  the  insurance  companies  and  the  persons  for  whose 
benefit  the  insurance  was  effected.  The  obligation  of  the  insur- 
ance companies  was  that,  upon  the  dealJi  of  the  insured,  the  in- 
surance companies  would  pay  to  the  persons  named  a  sum  of 
money.  There  was  no  trust  created  by  the  policy.  The  chil- 
dren of  the  insured  had  no  interest  in  the  policy,  except  upon  the 
contingency  that  the  insured's  wife  should  die  before  the  in- 
sured.    The  wife  of  the  insured  was  primarily  the  person  for 
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whose  benefit  the  policies  were  taken  out,  and,  if  she  survived 
her  husband,  to  her  would  the  amount  of  the  policies  be  payable. 
There  were  certainly  no  trusts  created  for  her  benefit,  or  for  the 
benefit  of  her  children,  in  case  of  her  death.  Her  relation  was 
one  simply  of  a  party  to  a  contract  in  whose  favor  the  contract 
had  been  made,  and  who  would  be  entitled  to  receive  payment 
of  a  sum  of  money  upon  the  happening  of  the  contingency  con- 
templated, viz.,  the  death  of  the  husband.  Upon  the  death  of 
the  wife,  by  the  express  terms  of  the  policy,  this  right  to  receive 
a  sun^  of  money  upon  the  death  of  the  insured  passed  to  her  chil- 
dren ;  but  it  was  her  children  that  survived  her,  or  the  descend- 
ants of  a  deceased  child  at  the  time  of  her  death.  Her  children, 
before  her  death,  had  no  right  in  the  money  to  be  paid.  Their 
right  depended  entirely  upon  the  insured's  surviving  his  wife 
and  this  contract  contemplated  the  conditions  existing  at  the 
time  of  the  wife's  death.  It  was  the  children  at  that  time  in 
existence  to  whom  the  money  was  payable.  Upon  the  death  of 
the  wife,  the  children  then  in  existence  took  a  vested  interest 
in  the  policy;  but  it  was  not  as  beneficiaries  of  a  trust,  but  as 
the  persons  for  whose  benefit  the  contract  had  been  made.  There 
was  no  "trust,"  within  the  formal  meaning  of  that  term;  no 
trustee ;  no  trust  fund ;  no  cestui  que  trust.  A  simple  contract 
existed  by  which  these  insurance  companies  had  obligated  them- 
selves to  pay  upon  a  certain  contingency  a  sum  of  money  to  the 
persons  who  would  bear  the  relation  of  children  to  the  insured, 
or  to  his  wife,  at  the  time  of  the  death  of  the  insured,  providing 
that  the  wife  did  not  survive  the  insured.  There  was  therefore 
no  passing  or  limitation  over  of  real  or  personal  property  under 
or  by  a  deed,  conveyance,  will,  devise,  or  trust  which  was  de- 
pendent upon  the  person  adopting,  i.  e.,  the  insured  and  his  wife, 
dying  without  heirs.  The  meaning  of  this  clause  is  quite  appar- 
ent. It  applies  to  a  case  where  property  has  been  conveyed  or 
bequeathed  or  devised  to  a  person,  with  the  remainder  to  his 
children,  or,  if  no  children,  with  remainder  over;  and  in  that 
case  the  statute  provided  that  the  adoption  could  not  affect  the 
remainder  over  so  that  the  adopted  child  would  take  as  though 
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4ie  was  a  child  of  the  blood  of  the  parties  adopting.  But  that 
condition  is  not  here  presented.  The  question  is  not  as  to  the 
person  who  would  inherit  or  be  entitled  to  receive  a  remainder 
or  trust  fund  in  default  of  the  heirs  of  the  insured  or  his  wife, 
but  whether  this  plaintiff  bore  to  the  insured  or  his  wife  the  re- 
lation of  a  child,  which  would  entitle  her  to  receive  the  portion 
of  a  sum  of  money,  which,  by  a  contract  made  between  the  adopt- 
ing parent  and  a  third  party,  was  to  be  paid  to  the  parent's  chil- 
dren upon  his  death. 

It  also  seems  to  us  that  it  was  the  intention  of  this  contract 
that  all  the  children  of  this  marriage  who  were  in  existence  at 
the  time  the  policies  became  payable  should  share  in  these  poli- 
cies, whether  bom  before  or  after  the  issuance  of  the  policies. 
There  is  nothing  in  the  policy  that  would  justify  the  conclusion 
that  a  child  bom  to  the  insured  and  his  wife,  after  the  taking  out 
of  the  policy,  would  not  have  been  entitled  to  share  in  the  pro- 
ceeds. The  policies  all  speak  of  the  children  in  existence  at 
the  time  of  the  death  of  the  wife,  who  would  succeed  at  that  time 
to  the  right  of  the  wife  to  share  in  the  proceeds  of  these  policies ; 
and,  when  we  look  at  the  relation  which  is  created  by  this  formal 
adoption, — ^that  "the  two  [parent  and  child]  thenceforth  shall 
sustain  toward  each  other  the  legal  relation  of  parent  and  child, 
and  have  all  the  rights,  and  be  subject  to  all  the  duties,  of  that 
relation," — ^we  see  that  it  was  the  intention  of  the  legislature 
to  put  an  adopted  child  upon  the  same  relation  to  its  parents  that 
a  natural  child  would  have.  Upon  such  an  adoption,  the  rela- 
tion of  parent  and  child  is  created  to  the  same  effect  as  though 
the  child  adopted  had  been  bom,  at  the  time  of  the  adoption,  as 
a  natural  child  of  the  adopting  parents.  The  adopted  parents 
inherit  from  the  adopted  child  as  though  such  child  had  been  a 
natural  child.  The  parents  would  be  the  next  of  kin  of  the 
adopted  child  as  though  the  adopted  child  had  been  a  natural 
child.  The  adopted  child  would  inherit  from  the  parents  as 
though  such  child  had  been  a  natural  child.  All  of  these  rights 
that  spring  into  existence  at  the  time  of  adoption  put  the  adopted 
child  in  exactly  the  same  position  as  though  the  child  was  the 
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natural  child,  with  the  exception  that,  as  to  a  conveyance  or  be- 
queet  or  devise  which  would  pass  to  others  upon  the  death  of  the 
adopting  parent  without 'issue,  such  adoption  shall  not  change 
the  disposition  of  such  property.  Thus,  the  plaintiff,  imme- 
diately upon  adoption  and  from  thenceforth,  sustained  the  rela- 
tion to  the  insured  and  his  wife  of  a  child,  and  she  then  had  all 
the  rights  of  that  relation.  Now,  what  were  the  rights  incident 
to  that  relation,  under  the  policies  of  insurance  ?  These  insur- 
ance companies  had  agreed  to  pay  to  the  persons  who  occupied 
the  relation  of  children  to  the  insured  or  his  wife  at  the  time  the 
insured  died  a  sum  of  money.  This  plaintiff  occupied  that  rela- 
ticm  to  both  the  insured  and  his  wife  at  the  time  of  the  wife's 
death,  and  thus,  under  the  express  provisions  of  the  policies  of 
insurance,  she  became  entitled  to  receive  her  proportionate  share 
of  the  moneys  payable  under  the  policies. 

It  would  foUow,  therefore,  that  the  plaintiff  is  entitled  to 
judgment,  and  it  is  directed  accordingly,  with  costs.  All  con- 
cur. 

RANDALL  v.  RANDALL. 

It9  Misc.  423;  H  8t.  Rep.  718;  60  Bupp.  7i8.] 
{Supreme  Court,  Speoial  Term,  New  York  County.    November  15,  1899,) 

1.  8KBTICE  OF  SuiOCOirS — ^DlVOBCE — ^iDENTIFICATIOlf . 

The  serveT  of  a  Bummons  identified  defendant  from  a  photograph,  and  the 
person  served  admitted  his  name  to  be  the  same  as  defendant's,  and  the 

Note. — Idsntiiigation  of  Defendant  on  Seryicb  of  SuiiMONs  in  Matri- 
monial Actions. 


General  Rule  of  Practice,  18. 


In  actions  for  dlYoroe,  or  to  annul  a  marriage,  or  for  separate  mainte- 
nance, the  affidavit  (proof  of  service  of  summons)  in  addition  to  the  above 
requirements  (statement  of  place  and  manner  of  service,  that  affiant  knew 
person  served  to  be  the  person  described  as  defendant^  and  that  he  left  a 
eop7  of  the  summons  with  said  defendant,  etc.)  shall  state  what  knowledge 
alBant  had  of  the  person  served  being  the  defendant  and  proper  person  to  be 
■ervedf  and  how  he  acquired  such  knowledge. 
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server  was  told  by  a  third  person  who  was  present  at  the  service  that 
the  person  served  was  defendant.  Held,  that  the  identification  was  in- 
sufficient. 

2.  DivoBCB — ^Allowance  or  Alimony. 

In  an  action  for  divorce  the  only  evidence  of  defendant's  circumstances 
was  the  opinion  of  the  officer  who  served  the  summons  that  he  must 
earn  $25  or  $30  per  week.  He  was  not  sure,  however,  that  defendant 
held  a  position,  but  merely  said  that  he  was  apparently  employed  as 
bookkeeper  or  cashier  for  a  company  named.  Held,  no  evidence  on 
which  to  base  the  amount  of  alimony  to  be  allowed. 

Action  by  Bettie  K.  Randall  against  Leon  G.  Randall.  Proof 
of  defendant's  default  held  insufficient,  and  plaintiff  given  op- 
portunity to  present  additional  evidence. 

D.  M.  Porter,  for  plaintiff. 

GiLDEBSLEEVE^  J.  The  actiou  is  for  an  absolute  divorce,  in- 
stituted by  the  wife  against  the  husband.  Alimony  is  asked  for. 
The  defendant  has  not  appeared  in  the  action,  but  has  suffered 
his  default  to  be  taken.     The  only  evidence  of  proper  service  of 

(dbntipication  of  Defendant  on  Service  of  Summons  in  Matrimonial 

AoTiONS,— continued. 

Where  the  brother  of  the  plaintiff  served  the  aummons  in  an  action  for 
absolute  divorce,  upon  £he  defendant  wife,  although  he  swears  in  his  affida- 
vit of  service  that  he  is  the  brother  of  the  plaintiff  and  knows  the  defendant 
very  well,  because  of  the  close  relationship  to  the  plaintiff,  he  should  have 
been  called  as  a  witness  and  examined  on  the  subject. 

Fawcett  v.  Fawcett,  29  Misc.  673;  95  St.  Rep.  108;  61  Supp.  108. 

In  the  affidavit  of  service  of  summons  in  a  divorce  action  the  person  serv- 
ing swore  that  he  had  known  the  defendant  for  about  a  year  and  defend- 
ant admitted  that  he  was  the  husband  of  the  plaintiff.  Identification  of 
the  defendant  probably  sufficient. 

Fowler  v.  Fowler,  29  Misc.  670;  95  St.  Rep.  109;  61  Supp.  109. 

Careful  search  fails  to  reveal  further  cases  on  the  question  of  identifica- 
tion at  the  time  of  service  of  summons  in  matrimonial  actions. 

Where  the  defendant  in  an  action  for  an  absolute  divorce  has  been  iden- 
tified by  accusing  witnesses  only  through  her  photograph,  the  evidence 
rshould  be  clear  and  conclusive  that  the  exhibit  is  her  photograph. 

Rowe  V.  Rowe,  24  Misc.  il3;  86  St.  Rep.  418;  52  Supp.  418. 
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the  smmnons  is  that  the  server  identified  the  person  served  from 
a  photograph  of  the  defendant,  and  that  the  person  served  ad- 
mitted his  name  to  be  Leon  G.  Eandall,  and  also  that  the  server 
was  told  by  a  man  named  Aberg,  who  appears  to  have  been  pres- 
ent at  the  time  of  service,  that  the  person  served  was  the  defend- 
ant herein.  Aberg  himself  has  not  been  called  as  a  witness.  I 
am  not  altogether  satisfied  with  this  identification  of  the  defend- 
ant Then,  again,  there  is  no  proof  oifered  of  the  defendant's 
circumstances  upon  which  to  base  the  amount  of  alimony.  The 
server,  who  does  not  appear  in  any  way  qualified  to  give  an  opin- 
ion, thinks  the  defendant  must  earn  $25  or  $30  a  week  "as  book- 
keeper or  cashier  for  the  N.  Y.  Powder  Company."  But  he  is 
not  even  sure  that  defendant  holds  any  such  position,  and  merely 
says  that  defendant  was  "apparently"  employed  in  some  such 
capacity.  Further  evidence  should  be  presented  to  satisfy  the 
court  of  the  proper  service  of  the  summons  on  the  defendant, 
and,  if  alimony  is  to  be  insisted  upon,  further  testimony  should 
be  produced,  throwing  light  on  the  financial  status  of  the  defend- 
ant. The  plaintiff  may  have  an  opportunity  to  present  addi- 
tional proof  before  me,  in  part  8,  at  10 :30  a.  m.  on  November 
17th  insL 
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lU  App.  Div.  420;  94  St.  Rep.  1083;  60  Bupp.  lOBS.} 

'Supreme  Court,  AppeUaie  Division,  Fir$i  Department.    Vovemher  H, 

1899.) 

I.  COT7BT8 — JUBISDIOnON — ^PlBADIKO. 

An  objection  that  the  court  haa  no  jurisdiction  of  a  defendant's  person, 
because  of  the  want  of  a  proper  service  of  summons,  can  be  taken  ad- 
vantage of  only  by  motion,  and  not  by  demurrer. 

2.  Same — Nonbksident  Tbubtebs. 

The  supreme  court  has  jurisdiction  of  an  action  by  a  resident  of  another 
state  against  trustees  under  a  will  residing  in  England,  where  service 
of  summons  can  be  had  upon  them,  to  recover  the  price  of  land  in  an- 
other state  purchased  by  their  testator  in  his  lifetime. 

Note. — Jurisdiction  of  Subjbot-Matisb. 

a.  Scope  of  note — References, 

b.  In  general — Consent — Waiver — Costs. 
e.  Foreign  lands. 

d.  Foreign  personal  torts. 


a.  Scope  of  note — Referenees, 

Cases  involving  the  line  of  demarkation  between  the  Jurisdiction  of  the 
Federal  and  State  Courts  are  not  included  herein,  such  as  those  involving 
patents,  national  banks,  admiralty  questions,  copyrights,  etc.,  nor  are  the 
limitations  on  the  jurisdiction  of  local  and  inferior  courts  treated  in  this 
note;  nor  are  the  cases  involving  criminal  jurisdiction  and  foreign  corpo- 
rations. 

For  note  on  jurisdiction  of  nonresidents  including  Foreign  Oorporations, 

see  4  Ann.  Cas.  243. 

For  note  on  Jurisdiction  of  Inferior  Courts  Under  Constitation  of  1894, 
■ee  6  Ann.  Cas.  400. 

b.  InOeneral^Canaent'^Waiver'^Costs, 
In  Hunt  T.  Hnnt,  72  X.  Y.  217,  Folger,  J.,  discusses  the  question  of  Joris* 
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181M^]  Belden  v.  Wilkinson. 

Appeal  from  special  term^  New  York  county. 

Action  by  Horace  Belden  against  George  Wilkinson  and  an- 
other, as  trustees  under  the  will  of  Frank  Wilkinson,  deceased, 
to  recover  the  price  of  land  From  an  interlocutory  judgment 
sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Be- 
versedl 

Argued  before  Van  Bbunt^  P.  J.,  and  Basbstt^  Bumsst^ 
Pattsbson^  and  O'Bribn,  JJ. 

Henry  T.  Fay,  for  appellant 

James  Dunne,  for  respondents. 

RiTMSET^  J.  The  plaintiff  is  a  resident  of  the  state  of  Con« 
necticut.     The  defendants,  who  are  sued  as  trustees  under  the 

JiTUSDionoN  or  Subjsot-Matteb, — continued. 

dietion  of  subject-matter  generally  and  especially  as  relating  to  divorce 
(pp.  227-230.)  His  conclusion  is  "that  jurisdiction  of  the  subject-matter 
is  the  power  lawfully  conferred  ta  deal  with  the  general  subject  involved  in 
the  action.'' 

The  same  judge  discusses  the  same  subject  again  in  Lange  v.  Benedict,  73 
N.  Y.  12,  an  action  against  a  judge  for  imposing  a  sentence  upon  the  plain- 
tiff in  excess  of  his  jurisdiction.  Jurisdiction  of  the  subject-matter  "is  not 
confined  within  the  particular  facts,  which  must  be  shown,  before  a  court 
or  a  judge,  to  make  out  a  specific  and  immediate  cause  of  action;  it  is  as  ex- 
tensive as  the  general  or  abstract  question,  which  falls  within  the  power  of 
the  tribunal  or  officer  to  act  concerning.  .  .  .  It  is  the  general  abstract 
thing  which  is  the  subject-matter.  The  power  to  inquire  and  adjudge 
whether  the  facts  of  each  particular  case  make  that  case  a  part  or  an  in- 
stance of  that  general  thing — that  power  is  jurisdiction  of  the  subject-mat- 
ter."    (pp.  27-28.) 

So  too,  Sweet  ▼.  Merry,  109  N.  Y.  83;  16  N.  E.  9Z. 

Smith  y.  Central  Trust  Go.  154  N.  Y.  333;  48  N.  E.  553. 

(yi>onoghue  y.  Boies,  159  N.  Y.  87,  108;  53  N.  E.  537,  543. 

"The  question  is  properly  one  of  jurisdiction,  only  when  a  judgment  as- 
serting the  power  of  the  court  would  be  void  and  assailable  collaterally  in 
every  other  court" 

Bangs  y.  Duckinfield,  18  K.  Y.  692. 

VIL  N.  T.  A.  C.  4 
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last  will  and  testament  of  Frank  Wilkinson,  deceased,  are  resi- 
dents of  England,  of  which  country  Wilkinson,  their  testator, 
was  also  a  resident.  The  complaint  alleges  that  the  plaintiff 
agreed  to  sell  to  Wilkinson,  and  he  agreed  to  buy,  a  piece  of  land 
in  the  state  of  Connecticut,  of  which  Wilkinson  took  possession, 
and  that  a  portion  of  the  purchase  price  was  still  unpaid.  It 
alleges  the  death  of  Wilkinson ;  the  appointment  of  the  defend- 
ants as  his  executors  and  trustees,  and  that  they,  as  trustees,  arc 
in  possession  of  these  premises ;  and  contains  further  allegations, 
by  which  it  is  sought  to  make  the  defendants,  as  trustees,  liable 
for  the  unpaid  purchase  money.  The  defendants  demurred  to 
the  complaint,  upon  the  ground  that  the  court  has  no  jurisdiction 
of  the  persons  of  the  defendants,  and  no  jurisdiction  of  the  sub- 
ject-matter of  the  action.  At  the  special  term  the  defendants 
had  judgment  upon  the  demurrer,  from  which  this  appeal  is 
taken. 

No  question  is  raised  as  to  the  sufficiency  of  the  allegations  of 

JuBiSDicnoN  OF  Subject-Matteb, — continued. 

The  existence  of  the  jurisdiction  of  the  court  in  cases  of  fraud,  trust  and 
contract  is  irrespective  of  the  actual  residence  of  the  parties  or  the  place 
where  the  controversy  originated. 

French  v.  Maguire,  55  How.  Pr.  471. 

Cleveland  v.  Burrill,  25  Barb.  532. 

This  rule  is  subject  to  the  qualification   that  the  parties  are  natural  per- 
sons. 
Hann  v.  Barnegat  &  L.  B.  Imp.  Co.  7  Civ.  Pro.  223. 

It  is  immaterial  that  both  plaintiff  and  defendant  are  nonresidents  of  the 
state  in  an  action  on  contract. 

Smith  V.  Crocker,  14  App.  Div.  245;  77  St.  Rep.  427;  43  Supp.  427. 
Furbush  y.  Clarkson,  17  App.  Div.  327;  79  St.  Kep.  215;  45  Supp.  215. 

The  courts  of  another  state  cannot  acquire  jurisdiction  of  the  subject-mat- 
ter so  as  to  grant  a  divorce  by  reason  of  the  removal  of  one  of  the  parties  to 
that  state  for  an  offense  committed  by  the  defendant  while  both  parties 
were  domiciled  in  this  state  and  the  offense  being  one  for  which  our  law  does 
not  grant  a  divorce. 

Holmes  v.  Holmes^  4  Lans.  388. 

The  courts  of  this  state  have  no  jurisdiction  of  an  action  based  on  a  penal 
statute  of  another  state. 
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the  complaint  to  constitute  a  cause  of  action.  Nor  is  there  any 
daim  that  there  is  a  defect  of  parties  defendant  Upon  these 
two  points  the  demurrer  admits  that  the  complaint  is  sufficient, 
and  that  the  plaintiff  would  be  entitled  to  recover  if  the  objec- 
tions stated  by  the  defendants  in  the  demurrer  are  not  well 
founded. 

The  objection  that  the  court  has  no  jurisdiction  of  the  persons 
of  the  defendants  does  not  mean  that  a  proper  service  of  the  sum- 
mons has  not  been  made  upon  them ;  for  such  defect,  if  it  exists, 
can  only  be  taken  advantage  of  on  motion.  Nones  v.  Hope  Mu- 
tual Insurance  Co.  8  Barb.  541.  That  ground  of  demurrer 
raises  only  the  question  whether  the  defendants  are  such  persons 
as  can  be  subjected  to  the  process  and  jurisdiction'  of  the  court. 
Ogdensburgh  &  C.  R.  Co.  v.  Vermont  &  C.  R.  Co.  16  Abb.  Prac. 
(N.  S.)  249. 

The  defendants  here  are  not  sought  to  be  subjected  to  the 
process  of  the  court  because  of  their  status  as  foreign  executors, 
but  as  trustees  under  the  last  will. of  Wilkinson.     As  such,  thev 

JuRiSDionoN  OF  Subjbot-Matteb, — contintiecl. 

Langdon  ▼.  N.  T.  &  Lake  Erie  R.  Ck>.«  68  Hun,  122;  S3  St  Rep.  507;  11 
Sttpp.  614. 

A  court  having  jurisdiction  of  the  person  of  a  lunatic  has  power  to  order 
hia  removal  to  a  place  outside  the  territorial  limits  of  the  state. 

Matter  of  Ck)lah  (Parsee  Merchant)  11  Abb.  Pr.  N.  S.  209;  S.  C.  3  Daly, 
320. 

Consent  cannot  confer  jurisdiction  of  subject-matter  over  which  the  tri- 
bunal has  none  by  law. 
Dudley  v.  Mahew,  3  N.  T.  9. 
Beach  v.  Nixon,  9  N.  Y.  35. 

Jones  V.  Jones,  108  N.  Y.  415;  13  St.  Rep.  828;  28  W.  Dig.  331. 
Pease  v.  Delaware,  L.  b,  W.  R.  Co.  10  Daly,  459. 
Perry  v.  Erie  Transfer  Co.  4  Misc.  598;  63  St.  Rep.  136;  23  Supp.  978. 
Matter  of  Tuthill,  3d  App.  Div.  492 ;  89  St.  Rep.  657 ;  66  Supp.  657. 

Objection  to  the  jurisdiction  of  Uie  court  is  not  waived  by  failure  to  raise 
It  by  answer  or  demurrer. 
Code  of  Civil  Procedure,  \  499. 

Lack  of  jurisdiction  of  the  subject-matter  is  not  waived  by  an  appearance. 
McCarty  v.  Parker,  26  Abb.  K.  C.  236;  11  Supp.  128. 
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became  invested  with  the  title  to  this  real  estate  by  virtue  of  the 
will  alone,  and  not  because  of  the  decree  of  any  court  Newton 
V.  Bronson,  18  N.  Y.  687-598 ;  Conklin  v.  Egerton's  Adm'r,  21 
Wend.  480-436.  As  trustees  under  the  will,  taking  title  to  the 
estate  by  virtue  of  the  will,  they  stand  in  precisely  the  same  situ- 
ation as  any  other  grantee  of  Wilkinson ;  and  it  hardly  needs  the 
citation  of  authorities  to  show  that,  if  the  plaintiff  had  a  cause 
of  action,  either  at  law  or  equity,  against  a  grantee  of  Wilkinson, 
arising  out  of  the  possession  of  this  land,  he  could  assert  it  in  the 
courts  of  this  state,  if  the  defendants  were  found  within  the  ju- 
risdiction. Cleveland  v.  Burrill,  26  Barb.  522-632 ;  Smith  v. 
Crocker,  14  App.  Div.  245 ;  77  St  Rep.  427 ;  43  N.  Y.  Supp. 
427;  Furbush  v.  Nye,  17  App.  Div.  825;  79  St  Rep.  214;  45 
K  Y.  Supp.  214;  Same  v.  Clarkson,  17  App.  Div.  827;  79  St 
Rep.  215 ;  46  N.  Y.  Supp.  215. 

The  learned  counsel  for  the  respondents  cites  many  cases  in 
which  it  has  been  held  that,  unless  for  special  reasons,  nonresi- 
dent foreigners  should  not  be  permitted  the  use  of  our  courts  to 

JuBisraonoN  of  Subjbot-Matteb, — continued. 

A  party  does  not  waive  the  objection  to  the  jurisdiction  of  the  subject- 
matter  by  answering  "ready"  on  a  call  of  the  calendar.  The  objection  may 
be  first  raised  on  the  trial,  or  on  appeal. 

Feist  y.  Third  Ave.  R.  Ck).  13  Misc.  240;  68  8t  Rep.  13;  34  Supp.  67;  25 
Civ.  Pro.  257. 

In  Sentenis  v.  Ladew,  140  N.  Y.  463 ;  55  St.  Rep.  831 ;  35  N.  E.  650,  it 
was  held  that  a  plaintiff  who  sued  for  injuries  to  foreign  real  estate  and 
made  default  could  not  have  the  judgment  for  co^ts  against  him  vacated  on 
the  ground  that  the  court  had  no  jurisdiction  of  the  action. 

The  regular  mode  of  raising  a  question  as  to  the  jurisdiction  of  the  sub- 
ject-matter of  the  action  is  by  demurrer  or  answer;  the  question  does  not 
arise  on  a  motion  to  set  aside  the  service  of  the  summons,  although  in  a 
case  free  from  doubt  the  court  might  perhaps  dismiss  the  whole  proceeding 
for  lack  of  such  jurisdiction. 

Atlantic  &  Pacific  Telegraph  Ck>.  v.  Baltimore  ft  Ohio  R.  Co.  87  N.  Y.  355. 

The  proper  mode  of  raising  objection  to  the  jurisdiction  of  the  subject- 
matter  is  by  demurrer  or  answer  and  not  by  motion  to  dismiss. 

Delaware,  L.  &  W.  R.  Co.  v.  N.  Y.  S.  &  W.  R.  Co.  12  Misc.  230;  67  St  Rep. 
784;, 33  Supp.  1081. 
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redress  wrongs  committed  within  their  own  territory,  or  to  en- 
force contracts  made  therein.  But  these  cases  were  either  cases 
where  the  action  was  brought  by  one  nonresident  against  an- 
other nonresident  to  recover  damages  for  a  tort,  or  where  it  was 
clearly  apparent  that  the  courts  of  this  state  could  not  do  justice 
to  the  parties  because  of  the  special  facts  of  the  particular  case. 
It  is  not  the  rule  that  the  courts  of  this  state  will  not  take  juris- 
diction of  an  action  of  contract  unless  special  reasons  are  found 
for  their  doing  so,  although  that  may  be  said  to  be  the  rule  in  re- 
gard to  actions  of  tort.  Burdick  v.  Freeman,  46  Hun,  138 ;  10 
St.  Rep.  756 ;  27  W.  Dig.  313 ;  affirmed  120  N.  Y.  420 ;  24  N.  E. 
949 ;  31  St.  Bep.  427.  But  as  to  actions  on  contract  the  rule  is 
precisely  the  other  way.  Our  courts  will  ordinarily  entertain 
such  an  action,  unless  special  reasons  are  shown  why  it  should 
not  be  done. 

There  can  be  no  doubt,  either,  that  the  court  has  jurisdiction 
of  the  subject-matter.     The  action  was  brought  to  recover  a  sum 

JuBiSDicnoiv  OF  Subject-Mattes, — continued. 

On  an  application  for  change  of  attorneys,  a  referee  was  appointed  to  de- 
termine the  former  attorney's  compensation,  whose  award  was  reversed  on 
appeal  with  costs  against  the  attorney.  An  action  on  the  judgirent  for 
costs  had  been  successfully  maintained  in  another  state.  It  was  held  too 
late  after  ten  years  for  the  attorney  to  assail  the  jurisdiction  of  the  court 
over  the  proceeding  to  fix  compensation. 

Griggs  V.  Brooks,  79  Hun,  394;  61  St.  Bep.  499;  29  Supp.  794. 

Although  an  action  must  be  dismissed  because  the  court  has  no  jurisdic- 
tion of  the  subject-matter  the  court  may  render  a  judgment  for  costs  against 
the  plaintiff. 

Day  V.  Sun  Ins.  Go.  40  App.  Div.  305;  91  St.  Rep.  1033;  57  Supp.  1033. 

c.  Foreign  lands. 

Our  courts  have  no  jurisdiction  over  foreign  lands  by  proceedings  in  rem 
but  where  they  have  jurisdiction  of  the  proper  parties,  they  may,  by  their 
judgment,  compel  the  parties  to  do  equity  (specific  performance)  in  rela- 
tion to  such  lands.    The  court  acts  in  such  cases,  in  personam, 

Gardner  ▼.  Ogden,  22  N.  Y.  £27. 

Courts  of  this  state  have  jurisdiction  of  an  action  to  declare  void  and 
compel  the  cancelation  of  a  mortgage  of  lands  lying  in  another  state  and 
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of  money  claimed  to  be  due  to  the  plaintiff  from  the  defendants. 
Of  such  an  action  the  supreme  court  always  has  had  jurisdiction. 
It  must  be  remembered  that  the  question  of  the  jurisdiction  of 
the  subject-matter  presented  by  this  demurrer  has  nothing  to  do 
with  the  question  whether  the  allegations  of  the  complaint  set 
out  a  good  cause  of  action  upon  a  subject  of  which  jurisdiction 
exists.  ''Jurisdiction  of  the  subject-matter  of  an  action  is  a 
power  to  adjudge  concerning  the  general  question  involved  there* 
in,  and  is  not  dependent  upon  the  state  of  facts  which  may  ap- 
pear in  a  particular  case,  or  the  ultimate  existence  of  a  good 
cause  of  action  in  the  plaintiff  therein/'  Hunt  v.  Hunt,  72  N. 
Y.  217. 

For  these  reasons  the  demurrer  was  not  well  taken,  and  the 
judgment  entered  thereupon  must  be  reversed,  and  judgment 
given  to  the  plaintiff,  with  costs,  with  leave  to  the  defendants 
to  withdraw  the  demurrer  and  answer  upon  the  payment  of  costs 
in  this  court  and  in  the  court  below.     All  concur. 

JuBiSDicnoN  OF  Subjeot-Matteb,— continued. 

executed  there  in  pursuance  of  a  contract  entered  into  in  this  state  to  secure 
loans  made  and  payable  in  this  state,  some  of  which  are  usurious  and  void 
by  our  laws. 

Williams  ▼.  Fitzhugh,  37  N.  Y.  444. 

"The  mere  circumstance  that  the  land  is  in  another  state  can,  upon  no 
principle  that  I  can  discover,  furnish  a  reason  for  denying  the  jurisdiction 
of  our  courts,  or  for  questioning  the  propriety  of  its  exercise." 

Id.  p.  449. 

Courts  of  this  state  have  jurisdiction  of  an  action  for  specific  performance 
of  a  contract  to  convey  lands  situate  without  the  state,  the  contract  being 
made  by  a  nonresident  and  without  the  state,  but  to  be  performed  here. 

Baldwin  v.  Talmadge,  39  Super.  400. 

The  authorities  are  uniform  that  specific  performance  of  contracts  as  to 
land  lying  in  another  state  may  be  decreed. 

Newton  v.  Brouson.  13  N.  T.  587. 

Myers  v.  De  Mier,  4  Daly,  343;  Afif'd  52  N.  Y.  647. 

Rochester  &  Kettle  Falls  Land  Co.  v.  Roe,  8  App.  Div.  860;  76  8t  Rep. 
179;  40  Supp.  799. 

Ward  V.  Arredondo,  Hopk.  Ch.  213. 

Cleveland  v.  Burrill,  26  Barb.  632. 
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Courts  of  this  state  have  jurisdiction  of  an  action  for  an  accounting  hj 
a  cotenant  of  realty  situate  in  another  state  against  another  ootenant  for 
minerals  removed  therefrom. 

Abbey  v  Wheeler,  10  Misc.  61;  63  8t  Rep.  166;  30  Supp.  874. 

So^  of  an  action  to  redeem  from  a  forfeiture  of  a  lease  of  lands  without 
the  state. 

Chase  v.  Knickerbocker  Phosphate  Co.  32  App.  Diy.  400;  87  St  Rep.  220; 
53  Supp.  220. 

And  of  an><!tion  by  a  bondholder  to  restrain  a  diversion  of  the  assets  of 
a  foreign  railroad,  contrary  to  the  terms  of  the  mortgage  to  a  New  York 
Trust  Co.,  and  to  compel  an  accounting. 

Buel  V.  B.  &  O.  R.  Co.  24  Misc.  646;  87  St  Rep.  749;  63  Supp.  749. 

Our  courts  have  jurisdiction  of  an  action  to  procure  a  strict  foreclosure 
of  a  mortgage  on  lands  situate  in  another  state. 
House  V.  Lockwood,  40  Hun,  532. 

A  court  of  equity  has  jurisdiction  to  compel  a  party  to  execute  a  convey- 
ance of  lands  without  the  state  sufficient  to  vest  f"^  title  and  possession  of 
the  land  in  the  grantee. 

Bailey  v.  Ryder,  10  N.  Y.  363,  870. 

Courts  of  this  state  have  jurfsdiction  of  an  action  for  damages  and  an 
accounting  of  rents  and  profits  arising  from  a  conspiracy  to  deprive  the 
plaintiff  of  his  title  to  lands  without  the  state,  the  conspiracy  being  formed 
without  the  state  by  nonresidents  thereof. 

Mussina  v.  Belden^  6  Abb.  Pr.  165. 

So,  too,  as  to  a  conspiracy  to  defraud  by  false  representations  as  to  the 
soundness  of  an  insurance  company,  made  without  the  state. 
Latourette  v.  Clark,  45  Barb.  327. 

Where  a  plaintiff  sues  for  damages  to  real  property  situate  in  another 
state  and  is  defeated,  he  cannot  object  that  the  court  has  no  jurisdiction  of 
the  subject  of  the  action  and  thus  escape  a  judgment  for  costs. 

Sentennis  v.  Ladew,  140  N.  Y.  463;  55  St  Rep.  831. 

In  this  case  distinction  was  drawn  between  cases  where  jurisdiction  was 
prohibited  by  statute  and  those  which  courts  could  entertain  in  their  dis- 
cretion. 

In  De  Courcy  v.  Stewart,  20  Hun,  566,  it  is  said  to  be  well  settled  that  an 
action  of  trespass  quare  elausum  fregit,  committed  in  another  state,  cannot 
be  maintained  in  this  state. 

Citing  Hurd  v.  Miller,  2  Hilt  540. 

Watts  V.  Kinney,  23  Wend.  484;  Aff'd  6  Hill,  82. 

To  the  same  effect  is  Dodge  v.  OLlby,  108  N.  Y.  445;  13  St  Rep.  848;  15 
N.  E.  703. 

And  Sprague  Nat  Bank  v.  Erie  R.  Co.  40  App.  Div.  69;  91  St  Rep.  844; 
57  Supp.  84ii 
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So,  too,  in  American  Union  Telegraph  Ck>.  ▼.  Middleton,  80  N.  Y.  408,  the 
rule  was  followed,  and  it  was  held  that  an  action  for  damages  from  the 
cutting  down  and  removal  of  telegraph  poles  and  wires  was  quare  olautum 
fregit. 

Courts  of  this  state  have  jurisdiction  of  an  action  to  recover  for  injuries 
to  land  in  another  state  occasioned  by  negligence. 
Home  Ins.  Co.  v.  Pennsylvania  Railroad  Co.  11  Hun,  182. 
Conirat  Genet  v.  D.  &  ^.  C.  Co.  29  St.  Rep.  054;  8  Supp.  822. 

Courts  of  this  state  have  no  jurisdiction  of  an  action  for  injuries  to  realty 
by  waste  in  another  state. 

Cragin  v.  Lovell,  88  N.  Y.  268. 

Courts  of  this  state  have  no  jurisdiction  of  an  action  to  abate  a  nuisance 
maintained  on  land  in  another  state. 
People  V.  Central  Railroad  of  N.  J.,  42  N.  Y.  283. 

An  action  will  lie  in  our  courts  for  damages  to  lands  within  the  state  from 
a  nuisance  maintained  on  lands  without  the  state.  Ruckman  v.  Green,  9 
Hun,  225. 

State  courts  have  jurisdiction  of  summary  proceedings  to  dispossess  his 
sublessee  instituted  by  a  lessee  from  the  Federal  government. 
Lotterle  v.  Murphy,  67  Hun,  76;  51  St.  Rep.  653;  21  Supp.  1120. 
Citing  Barrett  v.  Palmer,  135  N.  Y.  330;  31  N.  £.  1017. 

d.  Foreign  personal  torts. 

Courts  of  this  state  have  jurisdiction  to  entertain  an  action  to  recover 
damages  against  a  resident  of  this  state  for  a  fraud  committed  in  another 
state. 

McQueen  v.  New,  87  Hun,  206;  67  St.  Rep.  446;  33  Supp.  801. 

Our  courts  have  jurisdiction  of  an  action  for  personal  injuries  inflicted 
outside  the  state  by  negligence. 
Barney  v.  Burstenbinder,  7  Lans.  210;  S.  C.  64  Barb.  212. 

Courts  of  this  state  have  jurisdiction  of  an  action  for  a  slander  uttered  in 
another  state. 

Boynton  v.  Boynton  (Ct.  App.)  43  How.  Pr.  380. 

But  such  jurisdiction  will  not  be  exercised  unless  special  reasons  are 
shown  for  doing  so. 

Hatfield  v.  Sisson,  28  Misc.  255;  93  St.  Rep.  73;  59  Supp.  73. 

Courts  of  this  state  have,  and  will  entertain,  jurisdiction  of  actions  for 
personal  injuries  committed  abroad,  when  both,  or  either  of  the  parties,  are 
citizens  of  the  United  States,  but  on  the  question  of  policy  jurisdiction  of 
actions  for  such  wrongs  committed  abroad  between  nonresidents  should  be 
refused  unless  special  reasons  appear  for  retaining  it. 

Dewitt  V.  Buchanan,  54  Barb.  31. 
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The  courts  of  this  state  maj  in  their  discretion  entertain  jurisdiction  of  an 
action  for  a  personal  injury  (criminal  conversation)  between  citizens  of  an- 
other state  actually  domiciled  therein  when  the  action  was  begun  and  tried 
though  the  injury  was  committed  in  the  state  of  their  residence  and  domicile. 

Burdick  v.  Freeman,  120  N.  Y.  420;  24  N.  E.  949;  31  St  Rep.  427.  Aff'g 
46  Hun,  138;  10  St.  Rep.  756;  27  W.  Dig.  313. 

Although  no  sufficient  reason  appears  for  prosecuting  the  action  in  our 
courts,  if  objection  to  retention  of  jurisdiction  of  the  action  is  not  made 
by  answer,  or  special  motion,  or  during  the  trial,  the  defendant  cannot  in- 
voke the  discretion  of  the  court  to  procure  the  dismissal  of  the*  action,  after 
the  case  is  practically  submitted  to  the  jury. 

Id. 

Jurisdiction  should  be  declined  where  it  does  not  appear  that  both  parties 
to  the  action  being  foreigners  may  not  be  about  to  return  to  their  own  coun- 
try at  the  completion  of  the  voyage  on  which  the  tort  was  committed,  in  the 
relation  of  master  and  seaman. 

Gardner  v.  Thomas,  14  Johns.  134. 

Conversely,  if  one  party  separates  from  the  ship  and  the  relation  of  mas- 
ter and  seaman  is  terminated. 
Johnson  v.  Dalton,  1  Cow.  543. 
Olzen  V.  Schierenberg,  3  Daly,  100. 

Courts  of  this  state  will  entertain  jurisdiction  of  actions  for  personal  in- 
juries committed  abroad,  when  both  or  either  of  the  parties  are  citizens  of 
the  United  States. 

Newman  v.  Goddard,  3  Hun,  70. 

Dewett  V.  Buchanan,  54  Barb.  31. 

It  is  error  for  the  trial  court  to  retain  jurisdiction  of  an  action  between 
nonresidents  for  personal  injuries  inflicted  in  another  state,  unless  special 
reasons  for  retaining  jurisdiction  are  shown. 

Ferguson  v.  Neilson,  33  St.  Rep.  814;  11  Supp.  524. 

Courts  of  this  state  have  jurisdiction  of  an  action  for  a  tort  committed 
upon  its  citizens  on  territory  belonging  to  the  Federal  government 
Armstrong  v.  Foote^  11  Abb.  Pr.  384. 

Where  a  party  is  damaged  by  the  act  of  another  on  land  of  the  United 
States,  a  county  court  has  jurisdiction  of  his  action  for  such  damages,  al- 
though devoid  of  jurisdiction  over  the  lands  itself. 

Delamater  v.  Falz,  50  Hun,  528;  20  St  Rep.  821;  3  Supp.  711. 

State  courts  have  jurisdiction  of  an  action  for  personal  injuries  inflicted 
by  a  dog  on  territory  ceded  to  the  United  States  for  an  arsenal. 

Madden  v.  Arnold,  22  App.  Div.  240;  81  St  Rep.  757;  47  Supp.  757;  5  N. 
y.  Ann.  Cas.  26. 
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SAGEE  MFG.  CO.  v.  SMITH. 

[ App.  IHv ;  94  8t.  Rep.  %Jfi;  60  8upp.  849.] 

{Supreme  Court,  Appellate  Diviaion,  Fourth  Department.    November  t2, 

1899.) 

1.   RBGEITEBS — ^AUTHOBITT  TO  PUBCHASE  MATERIAL —  PUBCHASB  IN  FOBEIOH 

State. 

A  receiver  of  a  manufacturing  company  was  authorized  to  continue  the 
business  as  formerly  conducted,  or  as  in  his  judgment  might  be  neces- 
sary to  preserve  its  outstanding  contracts  from  loss,  and  to  enable  him 
to  collect  accounts  due  or  to  become  due.  Edd,  that  he  was  authorized 
to  purchase  a  consignment  of  saddles  to  complete  bicycles  contracted 
for  before  his  appointment. 

2.  SAiiE — Individual  Liabiutt. 

Where  a  receiver  is  authorized  to  continue  the  business  and  make  pur- 
chases, he  may  make  them  in  the  state  of  his  appointment,  or  any  other 
state,  without  being  personally  liable,  if  he  discloses  his  character  and 
source  of  authority. 

Appeal  from  trial  term,  Monroe  county. 

Note. — ^Pebsonal  liabiutt  of  beceivebs  on  theib  contbacts. 

There  are  remarkably  few  cases  on  this  question.  The  weight  of  author- 
ity has  seemed  to  be  that  the  receiver  is  personally  liable,  unless  the  creditor 
expressly  agrees  to  look  to  the  estate,  the  controlling  principle  being  that 
the  receiver,  having  no  responsible  principal,  is  a  party  to  the  contract  indi- 
vidually. 

Livingston  v.  Pettigrew,  7  Lans.  405;  Schmidt  v.  Qayner,  59  Minn.  303; 
61  N.  W.  333;  62  N.  W.  265;  and  the  principal  case  hold,  however,  the 
contrary  doctrine,  if  the  contract  is  authorized  by  the  court. 

In  Livingston  v.  Pettigrew,  7  Lans.  405,  it  was  held  that  a  covenant  by  a 
receiver  in  an  assignment  of  a  judgment  belonging  to  an  estate  in  which  he 
described  himself  as  receiver,  imposed  no  personal  liability  upon  him. 

In  Newman  v.  Davenport,  0  Baxter  (Tenn.)  539,  a  receiver  of  a  railroad 
appointed  by  the  governor  was  held  not  personally  liable  for  services  ren- 
dered by  an  attorney  employed  by  him  as  receiver,  unless  he  pledged  his  in- 
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Action  by  Sager  Manufacturing  Company  against  Frank  Sul- 
livan Smith.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

• 

The  action  was  commenced  on  the  Slst  day  of  December,  1898,  to  recorer 
for  goods  told  to  the  defendant,  and  for  which  it  is  alleged  he  became  per- 
sonally liable.  The  facts  are  not  in  dispute.  The  plaintiff  was  a  domestic 
corporation  engaged  in  the  manufacture  of  bicycle  supplies  at  Rochester,  N. 
Y.  The  Worcester  Cycle  Manufacturing  Company  prior  to  the  30th  day 
of  June,  1897,  was  a  corporation  engaged  in  manufacturing  bicycles  at  Wor- 
cester, in  the  state  of  Massachusetts.  On  said  30th  day  of  June,  1897,  the 
defendant  was  appointed  receiver  of  the  Worcester  Cycle  Company  by  the 
United  States  circuit  court  for  the  district  of  Massachusetts,  and  as  such 
reoeiyer  took  possession  of  its  factory  and  plant,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  receiver.  Among  other  things,  the  order  ap- 
pointing the  receiver  contained  the  following:  'The  said  receiver  is  hereby 
fully  authorized  and  directed  to  take  immediate  possession  of  all  and  singu- 
lar the  property  above  described,  wherever  situated  or  found,  and  to  collect 
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dividual  credit.  The  exemption  was  put  on  the  ground  that  the  receiver 
was  a  public  agent. 

The  doctrine  of  personal  liability  is  supported  by — 

Rogers  v.  Wendell,  64  Hun,  640;  28  St  Rep.  301;  7  Supp.  781;  8  Supp. 
616. 

Ryan  v.  Rand,  20  Abb.  N.  C.  313;  9  St.  Rep.  623. 

Sayles  v.  Jourdan,  19  St.  Rep.  349;  2  Supp.  827;  Aff'd  without  opinion 
121  N.  T.  e86;  24  N.  E.  1098. 

Meyer  v.  Lezow,  1  App.  Div.  116;  72  St.  Rep.  220;  37  Supp.  67. 

The  distinction  made  by  McLennan,  J.,  in  the  principal  case,  of  Rogers 
V.  Wendell,  64  Hun,  640;  28  St.  Rep.  301;  7  Supp.  781;  8  Supp.  616,  is 
hardly  to  be  found  in  the  case.  Wendell's  personal  liability  was  not  predi- 
cated on  the  absence  of  an  order  directing  him  to  employ  the  plaintiff.  The 
receiver  was  held  personally  liable  because  he  "had  no  principal  against 
whom  the  plaintiff  could  maintain  an  action."  The  absence  of  authority, 
express  or  implied,  in  the  receiver,  is  not  suggested,  and  the  propriety  of  the 
receiver's  action  was  expressly  indicated  in  the  opinion  of  Haboin,  J. 

So,  too,  the  decision  in  Ryan  v.  Rand,  20  Abb.  N.  C.  313;  9  St.  Rep.  623, 
goes  deeper  than  the  mere  omission  in  the  order  of  reference  to  authorize 
the  receiver  to  employ  a  stenographer.  Such  a  provision  in  the  order  of 
reference  would  not,  under  the  doctrine  of  the  case,  have  relieved  the  re- 
ceiver from  personal  responsibility.  Receivers,  trustees,  etc..  Judge  Mc- 
Adams  says,  p.  314,  "are  individually  liable  because  they  have  no  responsi- 
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all  accounts  and  sums  due  or  to  become  due  to  the  Worcester  Qyele  Manufac- 
turing Company,  and  for  that  purpose  to  carry  on  and  continue  the  buainees 
of  said  defendant  company  as  the  same  is  now  carried  on,  and  bo  far  as  may 
be  necessary  to  preserve  its  rights  under  its  contracts,  acting  in  all  things 
under  the  order  and  direction  of  the  court.  .  .  .  Said  receiver  is  herel^ 
fully  authorized  to  continue  to  operate  and  carry  on  the  business  of  the  de- 
fendant cycle  company  in  such  manner  as  the  same  is  now  conducted,  or  in 
such  manner  as  will,  in  his  judgment,  produce  the  most  satisfactory  results, 
so  far  as  may  be  necessary  for  the  preservation  from  loss  of  the  outstanding 
contracts  of  said  defendant  cycle  company,  and  to  collect  and  receive  all  the 
income  therefrom,  and  all  the  debts  due  said  company  of  all  kinds,  and  for 
such  purpose  is  hereby  vested  with  full  power,  at  his  discretion,  to  employ 
and  discharge,  and  fix  the  compensation  of,  all  such  officers,  attorneys,  man- 
agers, superintendents,  agents,  and  employees  as  may  be  required  in  the  dis- 
charge of  his  trust,  with  the  approval  of  one  of  the  judges  of  this  court. 
.  .  .  Said  receiver  shall  from  time  to  time,  out  of  the  funds  coming  into 
his  hands  from  the  operation  of  the  property  and  otherwise,  pay  the  ex- 
penses of  operating  the  same  and  executin|^  his  trust,  and  all  taxes  and  as- 
sessments upon  the  said  property  or  any  part  thereof."    The  defendant,  as 
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ble  principal  behind  them  for  whom  they  may  contract  and  against  whom 
the  creditor  may  enforce  his  demand." 

In  Sayles  v.  Jourdan,  19  St.  Rep.  349;  2  N.  Y.  Supp.  827;  AfTd  without 
opinion,  121  N.  Y.  685;  24  N.  E.  1098,  the  hotel  which  the  defendant,  who 
was  receiver  of  a  railway,  was  running,  belonged  to  the  railway  company. 
The  case  does  not  show  what  directions  the  court  appointing  the  receiver 
had  given.  The  defendant  was  held  personally  liable.  It  was  not  held  that 
had  the  goods  been  purchased  in  pursuance  of  authority  from  the  court  the 
defendant  would  not  likewise  have  been  personally  liable,  in  the  first  in- 
stance, subject  to  reimbursement  out  of  funds  in  his  hands. 

In  Cobb  V.  Sweet,  46  App.  Div.  375 ;  95  St  Rep.  545 ;  61  Supp.  545,  which 
was  an  action  against  a  receiver  of  a  railroad  in  his  representative  capacity, 
it  was  held  that  a  complaint  for  coal  sold  to  and  used  by  the  receiver  in  the 
operation  of  the  road  was  not  demurrable  because  it  did  not  all^^  an  order 
of  the  court  for  such  operation.  "If  such  order  was  necessary,  it  may  be 
presumed  to  have  been  made." 

In  Meyer  v.  Lexow,  I  App.  Div.  116;  72  St.  Rep.  220;  37  Supp.  67,  Barrett, 
J.,  says:  "The  right  of  action  upon  a  receiver's  promise  to  pay,  is,  ordi- 
narily, against  the  individual.  He  has  no  responsible  principal  behind  him 
for  whom  he  may  so  promise." 

In  Orpherts  v.  Smith,  . .  Misc ;  96  St.  Rep.  409 ;  62  Supp.  409,  the 

same  defendant  as  in  the  principal  case  was  held  not  personally  liable  on  a 
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receiver,  on  the  18th  day  of  April,  1898,  ordered  from  the  plaintiff  1,500 
cycle  saddles,  to  be  shipped  to  the  Worcester  Cycle  Manufacturing  Company, 
Worcester,  Mass.;  750  to  be  shipped  at  once,  and  750  two  weeks  later.  Such 
order  was  signed:  "Worcester  Cycle  Mfg.  Co.  Frank  Sullivan  Smith,  Re- 
ceiver. Geo.  S.  MacDonald,  Purchasing  Agent.*'  It  was  conceded  that  Mac- 
Donald  had  authority  from  the  receiver  to  make  the  purchase  in  question. 
Seven  hundred  and  fifty  of  the  saddles  ordered  were  shipped  on  the  21st  and 
22d  of  April,  1898,  and  were  duly  paid  for.  The  other  750  saddles  were 
shipped  on  the  29tli  and  30th  of  April,  1898,  and  have  not  been  paid  for. 
The  agreed  price  of  such  750  saddles  was  $225,  no  part  of  which  has  been 
paid.  All  the  saddles  were  shipped  as  directed  in  said  order.  All  com- 
munications which  passed  between  the  parties  relating  to  the  purchase  of 
saddles  were  addreraed  to  or  signed  by  "Frank  Sullivan  Smith,  Receiver." 
It  is  apparent  that,  when  the  order  for  saddles  was  placed  with  the  plain- 
tiff, it  knew  the  purpose  for  which  they  were  wanted,  that  the  defendant 
was  receiver  of  the  Worcester  Qycle  Manufacturing  Company,  and  that  he 
made  the  purchase  as  such.  The  plaintiff  delivered  the  saddles  to  him,  as 
such  receiver,  at  the  place  named  in  the  order. 
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draft  drawn  on  "the  receiver,  etc,"  and  accepted  by  him,  describing  himself 
by  the  title  ''Receiver."  McAdam,  J.,  says:  "If  the  draft  had  been  drawn 
on  Ihe  defendant  by  name,  without  the  title  of  his  office,  and  he  had  accepted 
it,  adding  to  his  name  the  title  "Receiver,"  the  designation  might  perhaps 
have  been  regarded  as  deaoriptio  persona  merely.  But  the  draft  was  ad- 
dressed to  the  defendant  by  the  title  of  his  office,  and  was  accepted  by  him 
in  his  representative  capacity,  and  binds  him  in  such  capacity,  for  such  is 
the  form  of  the  contract  and  nature  of  the  obligation." 

The  question  has  recently  been  considered  by  the  English  Court  of  Ap- 
peal, which  ranks  next  to  the  House  of  Lords  in  the  English  judicial  system. 

In  the  case  of  Burt  et  al.  v.  Bull  &  ano.  (C.  A.)  1  Q.  B.  Div.  (1895)  276, 
reeeivers  were  held  personally  liable  for  goods  ordered  by  them  cw  receivers. 
Lord  Esher  said:  "What  is  the  position  of  such  a  receiver  and  manager?  He 
is  not  the  agent  of  the  company.  They  do  not  appoint  him ;  he  is  not  bound 
to  obey  their  directions,  and  they  cannot  dismiss  him,  however  much  they 
may  disapprove  of  the  mode  in  which  he  is  carrying  on  the  business.  Only 
the  court  can  dismiss  him,  or  give  him  directions  as  to  the  mode  of  carrying 
on  the  business,  or  interfere  with  him,  if  he  is  not  carrying  on  the  business 
properly. 

"The  incidents  of  his  relation  to  the  court  are  such  as  would,  if  they  exist- 
ed as  between  him  and  an  ordinary  person,  constitute  him  an  agent  for  such 
person;  but  it  is,  of  course,  impossible  to  suppose  that  the  relation  of  agent 
and  principal  exists  between  him  and  the  court.  What  is  the  infeience 
that  necessarily  arises  T    It  must  be  that  the  intention  is  that  he  shall  act 


«2  VOLUME  VII. 


Appellate  Diyisicn.  [N<yr. 


Argued  before  Hasdin^  P.  J.^  and  Adams^  MoLbnkait^ 
Spsinq^  and  Smith^  JJ. 

Charles  J.  Bissell,  for  appellant 

Isaac  Adler,  for  respondent. 

McLennan^  J.  But  two  questions  are  presented  upon  this 
Appeal :  First  Was  the  defendant  authorized,  by  the  order  of 
the  court  appointing  him  receiver,  to  make  the  purchase  in  ques.- 
tion  ?  Second.  If  the  defendant  acted  within  the  scope  of  the 
authority  conferred  by  the  order  appointing  him  receiver  in 
making  the  purchase  in  question,  and  fully  disclosed  the  charac- 
ter in  which  he  assumed  to  act,  did  he  incur  a  personal  liability  ? 

A  receiver  has  no  power,  unless  expressly  authorized  by  the 
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in  pursuance  of  his  appointment  on  his  own  responsibility  and  not  as  an 
4igent,  because  otherwise  nobody  will  be  responsible  for  his  acts.  The  com- 
pany cannot  be  liable,  for  he  is  not  their  agent,  and  the  court  clearly  cannot 
he  liable.  Therefore  any  orders  which  he  may  give  under  such  circum- 
stances as  manager  must  prima  facie  be  taken  to  be  orders  given  on  his  own 
^responsibility  and  credit. 

"The  consequences  of  the  opposite  view  appear  to  me  to  be  so  serious  that 
<no  court,  having  regard  to  the  exigencies  of  business,  would  accept  it,  unless 
they  were  absolutely  obliged  to  do  so  by  authority;  for  the  result  would  be 
that  no  tradesman  could  safely  deal  with  such  a  manager  without  inquiring 
as  to  the  existence  of  a  fund  to  which  he  might  look,  whether,  if  such  a 
fund  existed,  it  was  not  subject  to  other  liabilities,  and  whether  the  busi- 
«ness  was  being  carried  on  by  the  manager  at  a  profit;  and  the  same  thing 
>might  apply  to  the  servants  employed  in  the  business." 

It  was  conceded  that  a  receiver  might  make  a  contract  expressly  exempt- 
ing himself  from  personal  liability,  hut  simply  describing  himself  as  re- 
ceiver was  not  sufficient  to  effect  that  exemption.  In  the  same  case.  Lopes, 
L.  J.,  said,  "The  defendants  could  not  be  said  to  be  agents  for  anybody. 
They  had  the  sole  control  of  the  business,  subject  to  the  directions  of  the 
-court.  They  gave  the  order  as  receivers  and  managers  appointed  by  the 
•court  to  the  plaintiffs,  who  knew  the  position  of  the  company  and  that  of  the 
•defendants.  Under  these  circumstances,  in  my  opinion,  the  goods  must  be 
taken  to  have  supplied  on  the  credit  of  the  defendants.  It  was  urged  that 
lit  was  very  hard  to  make  receivers  and  managers  personally  liable.    The 
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court  appointing  him^  to  incur  any  expense  on  account  of  prop- 
erty in  his  handS;  except  such  as  is  absolutely  necessary  for  its 
preservation.  Vilas  v.  Page,  106  N.  Y.  439;  13  N.  E.  743. 
The  decree  appointing  the  defendant  receiver  expressly  author- 
ized him  "to  carry  on  and  continue  the  business"  so  far  as  neces- 
sary to  enable  him  to  collect  the  accoimts  and  sums  due  or  to  be- 
come due.  This  provision  clearly  authorized  the  defendant  to 
fill  any  contracts  which  the  cycle  company  had  entered  into,  and 
which  were  partially  performed,  to  the  end  that  the  contract 
price  might  become  due  and  collectible.  In  order  that  such  con- 
tract price  should  become  due  and  payable,  it  was  undoubtedly 
necessary,  in  certain  instances,  to  furnish  additional  parts  of, 
or  even  additional  bicycles  complete,  and  to  do  this  it  was  neces- 
sary that  the  business  should  be  continued.  Unless  the  clause 
in  question  was  intended  to  enable  the  receiver  to  meet  just  such 

Personal  Liability  of  Rkcbi7brs  on  thbir  Contra OT8,-^coiitiQued. 

answer  to  that  argument  appears  to  be  that  they  have  ample  opportunity 
of  protecting  themselves  if  they  take  the  proper  course.  If  they  find  that 
they  have  no  funds  to  meet  orders,  I  presume  they,  need  not  give  them ;  or 
if  they  give  orders,  they  may  give  them  in  such  a  form  and  on  such  terms 
as  to  exclude  personal  liability  on  their  part." 

In  the  same  case,  Rigby,  L.  J.,  said,  "According  to  my  understanding  of 
the  matter,  it  cannot  be  intended  by  the  court  in  such  cases  to  put  forward 
an  officer  of  the  court  to  carry  on  business — ^which  might  involve  the  mak- 
ing of  contracts  almost  daily  in  the  ordinary  course  of  business — in  such 
a  manner  as  would  be  likely  to  delude  inembers  of  the  public  into  the  idea 
that  somebody  would  be  responsible  on  those  contracts,  whereas  nobody 
would  be  so  responsible.  I  do  not  chink  he  can  get  rid  of  responsibility  on  a 
contract  merely  by  stating  in  the  contract  that  he  is  a  receiver.  As  soon  as 
it  appears  that  he  has  no  principal  and  is  a  receiver  appointed  by  the  court, 
it  is  implied,  I  think,  when  he  enters  into  a  contract,  that  it  is  a  real  con- 
tract, by  which  he  binds  himself  personally,  and  he  must  look  for  indemnity 
from  the  liability  so  incurred  to  the  assets.  With  regard  to  the  cases  cited, 
I  am  not  surprised  to  find  that  there  is  not  much  authority  on  the  subject. 
I  cannot  remember  any  cases  more  pertinent  to  the  matter  than  those  which 
have  been  cited.  The  reason  is,  I  think,  that  the  matter  has  always  been 
supposed  to  be  one  in  which  the  law  is  well  settled.  I  think  that  the  no- 
tion upon  which  the  court  has  always  proceeded,  in  exercising  its  jurisdic- 
tion to  appoint  a  manager  of  a  business,  is,  not  that  he  is  to  be  in  the  po- 
sition of  an  agent,  although  there  is  no  principal,  but  that  he  is  to  be  in  a 
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a  condition  of  things,  it  is  meaningless.     Again,  the  decree  pro- 
vides : 

"Said  receiyer  is  hereby  fully  authorized  to  continue  to  operate  and  carry 
on  the  buBineaa  of  the  defendant  cycle  company  in  such  manner  aa  the  same 
is  now  conducted,  or  in  such  manner  as  will,  in  his  judgment,  produce  the 
most  satisfactory  results,  so  far  as  may  be  necessary  for  the  preservation 
from  loss  of  the  outstanding  contracts  by  said  defendant  cycle  company 


»> 


By  this  clause,  also,  we  think  the  court  intended  to  make  pro- 
vision for  completing  at  least  the  contracts  which  the. cycle  com* 
pany  had  entered  into,  and  which  it  had  partially  performed, 
and  intended  to  authorize  the  receiver  to  complete  such  contracts, 
in  order  that  he  might  be  in  a  position  to  demand  and  collect  the 
contract  price.  If  the  cycle  company  had  entered  into  a  con- 
tract by  which  it  had  bound  itself  to  furnish,  on  or  before  a  cer- 
tain date,  1,000  wheels,  at  an  agreed  price  to  become  due  and 
payable  only  upon  the  delivery  of  the  entire  number  of  wheels, 
notwithstanding  two  thirds  of  the  bicycles  had  been  delivered  at 
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position  similar  to  that  of  persons  who  in  a  fiduciary  capacity  carry  on  a 
business,  in  the  course  of  which  contracts  have  to  be  entered  into — e.  g., 
executors  or  trustees,  who,  by  the  terms  of  the  instrument  appointing  them, 
are  directed  to  carry  on  a  business  for  the  benefit  of  others.  The  rule  ha» 
always  been  that  such  persons  are  prima  fade  themselves  personally  liable, 
and  they  cannot  get  rid  of  liability  on  the  contracts  made  by  them  merely 
by  describing  themselves  in  the  contract  as  executors  or  trustees.  The  court 
could  never  have  intended  by  its  action  to  bring  about  such  a  state  of  things 
as  that  a  business  might  be  carried  on  perhaps  for  years,  and  then,  owing  to 
failure  of  the  assets,  all  the  creditors  should  go  without  payment.  The 
cases  cited  to  us  appear  to  me  to  involve,  even  if  they  do  not  lay  down,  the 
principle  which  I  have  endeavored  to  express.  I  am  sure  that  neither  Jes- 
sel,  M.  R.,  in  Sargent  v.  Read,  1  Ch.  D.  600,  nor  Chitty,  J.,  in  Taylor  v. 
Neate,  39  Ch.  D.  538,  supposed  that  they  were  dealing  with  a  new  question; 
they  treat  the  matter  as  one  familiar  to  the  court,  and  merely  refer  to  that 
part  of  the  duties  of  a  manager  appointed  by  the  court  to  which  it  was 
necessary  to  refer  for  the  purposes  of  the  particular  cases  before  them. 
They  both  refer  to  the  fact  that  such  a  manager  must  as  a  matter  of  course 
enter  into  contracts,  and  they  neither  of  them  appear  to  entertain  any  doubt 
that  he  would  be  liable  upon  them  personally." 
In  Joost  V.  Bennett,  123  Cal.  424,  it  was  held  that  an  action  agamtt  o  re- 
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the  time  the  receiver  was  appointed,  no  part  of  the  contract  price 
could  be  recovered  by  him  imtil  the  other  third  of  the  bicycles 
were  delivered.  To  meet  such  a  contingency  he  was  authorized 
to  carry  on  the  business,  in  order  that  he  might  furnish  the  re- 
maining bicycles  called  for  by  the  contract,  and  thus  be  in  a  po- 
sition to  demand  and  enforce  payment  for  the  whole.  By  still 
another  clause  in  the  decree  the  receiver  was  authorized  from 
time  to  time,  out  of  the  funds  coming  into  his  hands  from  the 
operation  of  the  property  and  otherwise,  to  pay  the  expenses  of 
operating  the  same.  It  would  be  folly  to  say  that  the  receiver 
was  given  authority  to  carry  on  the  business  of  manufacturing, 
for  the  purpose  of  enabling  him  to  collect  moneys  which  were 
due  to  the  cycle  company  or  which  should  become  due  at 
a  future  time,  without  any  further  act  on  the  part  of  the 
cycle  company.  It  would  be  equally  meaningless  to  authorize 
the  receiver  "to  carry  on  and  operate  the  business  so  far  as  neces- 
sary for  the  preservation  from  loss  of  the  outstanding  contracts," 
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ceiver  as  such,  i.  e.,  in  his  representative  capacity,  could  not  be  maintained 
to  recover  for  services  as  an  attorney  rendered  to  the  receiver  in  the  mat- 
ter of  his  receivership.  Temple,  J.,  said,  "But  in  no  possible  case  could 
such  a  suit  be  maintained.  Neither  Joost,  for  services  of  this  character, 
nor  the  attorney  for  the  receiver,  had  any  claim  directly  against  the  prop- 
erty in  the  hands  of  the  receiver.  If  the  allowance  had  been  made,  it  would 
have  been  made  not  to  Joost,  but  to  the  receiver  for  moneys  properly  ex- 
pended by  him.  .  .  .  The  charges  of  the  plaintiff  for  services  are,  in 
this  respect,  exactly  like  the  expenses  of  administration  incurred  as  an  ad- 
ministrator. ...  It  may  be  that  a  case  might  arise  where  such  an  al- 
lowance would  be  proper,  but  that  is  a  matter  to*be  determined  in  the  first 
instance  by  the  court  whose  officer  the  receiver  is^  and  when  an  allowance 
is  made,  as  already  stated,  it  will  not  be  to  the  attorney  or  the  other  counsel 
who  have  aided  the  receiver  by  advice,  but  to  the  receiver  as  a  proper  ex- 
penditure made  by  him." 

In  Blumenthal  v.  Brainerd,  38  Vt.  402;  Newell  v.  Smith,  40  Vt.  255; 
Paige  ▼.  Smith,  09  Mass.  395;  and  Nichols  v.  Smith,  115  Mass.  332,  receiv* 
era  of  railroads  were  held  personally  liable  for  losses  of  freight,  which  they 
had  contracted  to  transport  as  common  carriers. 

For  not'9  on  Statutory  Receivers  and  on  Instructing  Receivers,  see  19  Abb. 
N.  C.  369-882. 

Vn.  N.  Y.  A.  0.  5 
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unless  there  were  contracts  in  such  condition  that  additional 
work  or  additional  material  were  required  in  order  to  make  such 
contracts  available  as  an  asset  in  the  receiver's  hands.  Consid- 
ering the  nature  of  the  property  purchased,  the  character  of  the 
business  of  the  insolvent  corporation,  and  the  language  of  the 
decree,  the  presumption  arises  that  the  purchase  was  made  in 
obedience  to  the  order  of  the  court,  and  for  the  purpose  intended 
by  the  court,  rather  than  that  it  was  made  for  a  purpose  not  con- 
templated by  the  decree. 

We  conclude  that  the  defendant  was  expressly  authorized  by 
the  decree  appointing  him  to  purchase  the  saddles  in  question ; 
that  he,  in  effect,  informed  the  plaintiff,  by  the  order  for  the 
saddles  itself,  that  he  was  receiver  of  the  Worcester  Cycle  Manu- 
facturing Company,  that  it  was  located  in  a  foreign  jurisdiction, 
that  the  goods  were  to  be  used  in  such  foreign  jurisdiction,  and 
that  he  desired  to  purchase  them!  as  receiver  of  such  foreign 
corporation.  With  that  information,  the  plaintiff  accepted  the 
order,  and  shipped  the  goods  to  the  defendant  as  receivei:,  and 
delivered  them  to  him  at  the  factory  of  the  corporation  of  which 
he  was  receiver.  A  receiver  of  a  foreign  corporation,  domiciled 
in  a  sister  state,  has  the  right  to  enter  into  a  contract  for  the 
purchase  of  goods  in  this  state,  and  relieve  himself  from  personal 
liability ;  and  the  plaintiff  had  the  right  to  sell  its  goods  to  the 
receiver  of  a  foreign  corporation,  incorporated  and  doing  busi- 
ness under  the  laws  of  a  sister  state,  and  to  absolve  such  receiver 
from  all  personal  liability  on  account  of  such  sale.  This  is  pre- 
cisely what  the  parties  to  the  transaction  in  question  did,  unless 
there  is  some  principle  of  law  applicable  to  contracts  made  by 
receivers  which  overturns  the  rules  which  ordinarily- control  such 
contracts,  and  imposes  additional  or  a  more  strict  liability  when 
a  receiver  is  a  purchaser  than  when  the  purchase  is  made  by  an 
individual.  In  case  an  agent  makes  a  purchase  of  property  as 
such, — discloses  the  name  of  his  principal  for  whom  the  pur- 
chase is  made  and  for  whom  he  is  acting, — ^no  personal  liability 
attaches,  no  matter  in' what  jurisdiction  such  purchase  is  made, 
and  no  matter  where  the  goods  are  to  be  delivered,  if  the  place 
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of  delivery  is  specified  in  tlie  contract.  If  the  defendant  in  this 
case  had  said  to  the  plaintiff :  *^I  am  the  agent  for  a  corpora- 
tion doing  business  in  a  sister  state.  I  wish  to  purchase  goods 
for  it  as  such  agent,  and  desire  you  to  shiji  the  goods  which  I 
may  purchase  to  such  corporation," — in  case  of  a  sale  personal 
liability  on  the  pai*t  of  the  agent  would  not  be  pretended,  provid- 
ed only  the  defendant  had  authority  to  represent  such  corpora- 
tion. Instead,  in  the  case  at  bar  the  defendant,  almost  in  so 
many  words,  said :  "I  represent  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  as  receiver  of  a  corpo- 
ration over  which  such  court  has  jurisdiction.  I  am  directed  or 
authorized  by  such  court  to  buy  goods  for  the  purposes  of  such 
coi*poration,  to  be  used  within  the  state  of  Massachusetts,  and  I 
desire  to  purchase  your  goods."  The  plaintiff  assents,  and  ships 
the  goods  to  the  defendant,  as  receiver,  and  into  the  state  of 
Massachusetts. 

In  the  case  of  Livingston  v.  Pettigrew,  7  Lans.  405,  it  was 
sought  to  hold  a  receiver  personally  liable  on  his  covenant  as  re- 
ceiver that  a  certain  amount  was  due  on  a  claim  sold  by  him. 
The  plaintiff  was. nonsuited,  and  the  court  said: 

"He  [the  plaintiff  J  tmnted  to  the  receiver  in  his  official  capacity, — ^under- 
stood that  he  acted  as  such, — and  upon  no  sound  principle  can  it  be  claimed 
that  under  such  circumstances  the  receiver  should  be  personally  liable."  - 

In  Beach,  Bee  §  805,  it  is  said : 

"The  receiver  is  the  mere  officer  or  instrument  of  the  court  in  the  preser- 
vation and  operation  of  the  property,  and  any  acts  of  his  not  within  the 
scope  of  the  authority  of  the  order  appointing  him,  and  not  otherwise  or- 
dered by  the  court,  do  not  bind  the  court.  .  .  .  This  is  the  application 
of  the  principle  which  declares  and  fixes  the  personal  liability  of  an  agent 
who  enters  into  a  contract  with  a  third  person  without  the  authority  of  the 
principal.  ...  It  produces  the  correlative,  that,  when  a  receiver  acts 
within  the  scope  of  his  authority  as  given  by  the  court,  he  incurs  no  per- 
sonal liability.  .  .  .  Under  no  circumstances  does  a  receiver  incur  any 
penonal  liability  when  he  acts  in  strict  conformity  with  the  directions  of 
the  court,  where  it  has  jurisdiction  to  make  the  order."  High,  Rec  f  272; 
Smithy  Bee.  p.  229. 
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Cook,  in  his  work  on  Corporations  (section  878)  states  the 
rule  as  follows: 

"A  receiver  is  not  personally  liable  on  debts,  contracts,  and  liabilities  in- 
curred by  him  as  receiver.  A  few  cases  hold  to  the  contrary,  but  the  set- 
tled rule  is  that  a  receiver,  being  only  an  agent  of  the  court,  is  no  more  lia- 
ble than  the  court  itself." 

It  is  the  settled  law  in  this  state  that  a  receiver  who  enters 
into  a  contract  as  such,  by  the  direction  or  authority  of  a  court 
having  jurisdiction  to  confer  such  authority  or  make  such  di- 
rection, is  not  personally  liable  upon  the  contract  so  entered  into. 
In  Cardot  v.  Barney,  63  N.  Y.  281,  the  headnote  is  as  follows : 

"An  assignee  or  receiver  in  bankruptcy  of  an  insolvent  railroad  corpora- 
tion, who,  as  such  assignee,  is  running  and  operating  its  road,  in  the  ab- 
sence of  evidence  that  he  assumed  to  act  other  than  as  assignee,  or  that  he 
held  himself  out  as  a  carrier  of  passengers  other  than  as  an  officer  of  the 
oourt,  is  not  liable  in  an  action  for  negligence  causing  the  death  of  a  pas- 
senger, where  no  personal  neglect  is  imputed  to  him  either  in  the  selection 
of  agents  or  in  the  performance  of  any  duty,  but  where  the  n^ligenoe 
charged  was  that  of  a  subordinate  whom  he  necessarily  and  properly  em- 
ployed in  compliance  with  the  order  of  the  court." 

It  is  equally  well  settled  that  if  a  receiver,  although  author- 
ized by  the  court  to  contract  as  such,  assumes  to  contract  in  his 
individual  capacity,  although  for  the  benefit  of  his  trusty  or  if 
he  assumes  to  contract  as  receiver  without  authority  so  to  do,  he 
will  be  held  personally  liable.  The  cases  cited  by  respondent's^ 
counsel  in  no  way  conflict  with  these  propositions.  In  Ryan  v. 
Rand,  20  Abb.  N.  C.  318 ;  9  St  Rep.  523 ;  the  plaintiff,  who  was 
a  stenographer,  and  had  been  employed  by  the  attorney  for  a 
receiver,  brought  suit  against  the  receiver  personally  to  recover 
for  services  rendered.  The  receiver  was  held  personally  liable, 
because  "the  receiver,  as  a  rule,  cannot  involve  the  estate  in  ex- 
pense without  the  sanction  of  the  court,"  and  because  "there  was 
no  authority  from  the  court  making  the  plaintiff's  demand  a 
charge  upon  the  estate,  and  the  defendant  has  no  power,  to  make 
it  a  charge  thereon  except  by  payment,  then  charging  it  in  his 
accounts,  and  having  them  sanctioned  in  the  usual  way."  Sayles 
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V.  Jourdan  (Sup.)  19  St.  Rep.  349 ;  2  N.  Y.  Supp.  827 ;  affirmed 
in  121  N.  Y.  685,  24  N.  E.  1098,  was  an  action  to  recover  for 
merchandise  furnished  to  a  hotel  which  the  defendant,  who  was 
receiver  of  a  railroad  company,  assumed  to  run  in  connection 
with  the  railroad.  The  defendant  was  held  personally  liable 
because  ''there  was  no  evidence  that  the  defendant  was  directed 
by  the  court  to  run  the  hotel"  In  Bogers  v.  Wendell,  54  Hun, 
640;  28  St,  Rep.  301;  7  K  Y..Supp.  781;  and  8  N.  Y.  Supp. 
515,  the  receiver  of  the  Carthage  Company,  as  such,  authorized 
one  Embury  to  take  possession  of  the  property,  and  to  employ 
such  help  as  was  necessary.  Embury  employed  the  plaintiff. 
The  receiver  was  held  personally  liable,  because  there  was  no 
order  of  the  court  directing  the  receiver  to  employ  the  plaintiff 
or  other  person,  or  to  incur  any  expenses  in  connection  with  the 
trust  property.  In  that  case  it  is  said  by  Martin,  J.  (page  546; 
54  Hun,  and  page  788,  7  N.  Y.  Supp.)  : 

"A  receiver  cannot  of  his  own  motion  contract  debts  chargeable  upon  the 
fund  in  litigation.  While  a  court  may  allow  ezpenaes  incurred  by  a  receiver 
for  the  preservation  of  the  property,  it  is  nevertheless  the  order  of  the  court, 
and  not  the  act  of  the  receiver,  which  creates  the  charge,  and  upon  which  its 
validity  depends." 

These  cases,  and  many  others  to  which  attention  has  been  di- 
rected, but  restate  the  rule  that  where  a  receiver  assumes  to  con- 
tract as  such,  but  without  authority  to  do  so,  he  is  personally 
liable.  Such  want  of  authority  may  arise  because  of  the  omis- 
sion from  the  order  or  decree  of  the  court  of  language  suitable 
to  confer  the  same,  or  because  the  court  was  without  jurisdiction 
to  confer  such  authority.  We  think  the  case  of  Kain  v.  Smith, 
80  N.  Y.  458,  is  within  this  principle,  and  is  distinguishable 
from  the  case  at  bar.  In  that  case  the  defendant  had  been  ap- 
pointed receiver  of  the  Vermont  Central  Bailroad  by  the  court 
of  chancery  of  the  state  of  Vermont.  By  the  decree  of  such 
court  he  was  authorized,  in  his  discretion,  to  lease  and  operate 
the  Ogdensburg  &  Lake  Champlain  Bailroad,  which  was  wholly 
within  the  state  of  New  York.  The  defendant  made  the  lease 
and  assumed  to  operate  such  railroad  as  receiver.     An  accident 
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occurred,  in  which  an  employee  upon  the  leased  line  was  in- 
jured, and  an  action  was  brought  against  the  defendant 
personally  to  recover  damages  for  the  injury.  The  defendant 
was  held  personally  liable.  Concededly,  the  Vermont  court  had 
no  jurisdiction  over  the  Ogdensburg  &;  Lake  Champlain  Rail- 
road, or  of  its  property,  rights,  or  franchises.  It  had  no  power 
to  control  its  operation  or  mangement,  and  it  could  not  clothe  its 
agent  with  such  power  or  authoi*ity.  It  could  not  make  him  an 
official,  or  invest  him  with  any  official  function,  in  the  operation 
of  the  leased  railroad,  cognizable  by  the  courts  of  this  state.  The 
power  of  the  Vermont  coiu't  was  exhausted  when  it  gave  its  re- 
ceiver permission  to  lease,  and  such  permission  could  only  be- 
come useful  upon  the  accounting  of  the  receiver  in  the  court 
which  appointed  him,  and  as  a  protection  to  him.  Otherwise, 
a  receiver,  as  such,  appointed  by  a  court  of  a  sister  state,  may 
operate  indefinitely  a  railroad  wholly  within  this  state,  and  in- 
coi*porated  under  its  laws.  If  such  receiver,  as  such,  may  em- 
ploy one  employee,  he  may  employ  all  the  employees  necessary 
for  the  operation  of  the  road,  procure  all  materials  required, 
make  contracts  for  the  carrying  of  passengers  and  freight,  and, 
in  short,  operate,  control,  and  manage  the  entire  railroad  and  its 
property,  and  with  no  liability  except  such  as  may  be  approved 
by  the  courts  of  the  sister  state.  Q^he  proposition  is  absurd. 
The  appointment  of  tho  defendant  in  that  case  as  receiver  of  the 
Vermont  Central  Railroad  by  the  court  of  chancery  of  Vermont, 
and  the  permisaipn  given  to  him  by  that  court  to  lease  the  Og- 
densburg &  Lake  Champlain  Railroad,  in  no  way  changed  his 
character  as  an  individual  to  that  of  an  official ;  and  all  acts  done 
by  him  in  respect  to  the  operation  of  the  New  York  railroad 
were  individual  acts,  for  which  he  was  personally  liable.  In  the 
opinion  the  court  uses  the  following  language,  which  clearly  in- 
dicates the  distinction  between  that  case  and  the  case  at  bar : 

"He  [the  defendant]  was  not  in  possession  of  the  Ogdensburg  &  Lake 
Champlain  Railroad  as  an  officer  of  any  court,  or  by  its  authority.  The 
court  itself  never  had  possession  of  or  control  over  it.  He  went  into  posses- 
sion with  his  associates  by  virtue  of  a  contract.  He  was  permitted,  not  di- 
rected, by  the  court  to  make  it,  and  this  permission  will  serve  him  upon  his 
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nccounting  for  his  management  of  the  Vermont  Central  road.  So  far  as  the 
Ogdcnaburg  &  Lake  Champ] ain  Railroad  is  concerned,  the  court  will  not 
trouble  itself;  for,  if  the  court  authorized  tlie  contract,  it  will  see  that  by  its 
terms  the  receipts  from  that  road  are  to  be  taken  by  this  defendant  and 
others,  not  as  receivers  or  oflicers  of  the  court,  but  as  contracting  parties, 
for  running  or  operating  a  road,  and  to  be  placed,  not  in  the  custody  of  the 
eourt,  nor  to  be  distributed  by  its  directions,  but  'that  all  the  gross  receipts 
of  and  from  the  business  and  traffic  of  or  upon  the  Ogdensburg  and  Lake 
Champlain  Railroad  shall  belong  to  the  parties  of  the  second  part,  and  be 
collected  by  the  managers  aforesaid,  and  disposed  of  as  the  parties  of  the  sec- 
ond part  shall  direct.'  They  are  styled  'managers,'  but  they  are  mere  asso- 
ciates, combining  together  to  promote  a  common  interest,  and  in  respect  to 
the  matters  in  question  subject  to  the  same  degree  of  liability  as  they  would 
be  if  they  had  been  associated  as  co-pavtncrs,  and  had  contracted  as  such  to 
do  the  things  they  have  undertaken.  If  the  defendant  had  confined  his  ac- 
tion to  the  road  over  which  he  was  appointed  receiver,  it  may  be  conceded 
that  the  rule  applied  in  Cardot  v.  Barney,  supra,  would  serve  as  a  defense. 
Outside  of  that  state  he  stands  an  an  individual  liable  for  his  own  negli- 
gence, whether  he  acts  personally  or  through  agents,  alone  or  in  company 
with  others.  He  cannot  be  shielded  by  a  description  of  his  olfice,  or  a  dec- 
laration that  he  is  acting  in  an  official  character.  The  court  from  which  he 
derived  it  had  no  jurisdiction  over  the  subject  of  the  contract,  or  power  to 
enter  a  decree  to  be  enforced  outside  of  the  state  by  whose  laws  it  was  cre- 
ated, and  whose  laws  alone  could  make  these  decrees  effective.  The  defend- 
ant could  do  no  act  virtute  officii  in  this  state,  and,  although  called  'man- 
ager* or  'receiver,'  he  was  as  to  this  plaintiff  merely  an  operator  of  the  rail- 
road." 

If  the  defendant  in  the  case  at  bar  had  assumed,  as  receiver,  to 
lease  and  operate  the  factory  of  the  plaintiff,  and  had  purchased 
supplies  for  its  operation  from  other  parties,  for  which  recovery 
was  sought,  the  case  would  be  analogous  to  the  case  of  Kain  v. 
Smith,  supra.  In  such  case  the  defendant  would  clearly  be  lia- 
ble, because  he  would  not  have  authority,  and  could  not  bq 
clothed  with  authority  by  a  foreign  court,  to  carry  on  such  busi- 
ness; and,  as  before  said,  whenever  a  receiver  assimies  to  con- 
tract without  authority  he  becomes  personally  liable. 

As  we  have  seen,  the  defendant  was  directed  by  the  United 
States  circuit  court  for  the  district  of  Massachusetts  to  continue 
the  business  of  the  corporation  of  which  he  was  appointed  re- 
ceiver, and  that  to  do  so  it  was  necessary,  or  at  least  proper,  for 
him  to  purchase  certain  parts  of  bicycles.     In  making  such  pur- 
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chases^  was  the  defendant  confined  to  tJie  state  of  Massachusetts^ 
or,  if  he  purchased  from  dealers  outside  of  the  state,  was  it  at 
the  risky  or  certainty  of  being  personally  liable  ?  Admittedly, 
if  the  defendant  purchased  from  manufacturers  within  the  state 
of  Massachusetts,  and  disclosed  his  authority  and  the  capacity 
in  which  he  assimied  to  act,  no  personal  liability  would  atttacL 
Does  a  different  rule  apply  because  the  vendor  or  his  factory,  or 
both,  were  within  a  sister  state  i  If  a  receiver  of  a  manufactur- 
ing corporation,  appointed  by  the  courts  of  this  state,  and  au- 
thorized to  continue  and  carry  on  the  business  of  such  corpora- 
tion, and  to  purchase  supplies  and  materials  for  that  purpose, 
enters  into  a  contract  as  receiver  with  a  resident  of  this  state  for 
furnishing  such  supplies,  and  discloses  the  capacity  in  which  he 
assumes  to  act,  he  will  incur  no  personal  liability.  In  such  case 
the  vendor  would  have  a  cause  of  action  against  him  as  receiver 
only.  If,  perchance,  the  vendor  in  such  case  is  a  resident  of, 
and  has  his  wares  located  in,  a  sister  state,  does  he  thereby  ac- 
quire greater  rights,  and  become  entitled,  at  his  option,  to  main- 
tain an  action  either  against  the  receiver  as  such,  or  against  him 
personally?  We  think  there  is  no  such  distinction;  that  the 
rule  may  be  stated  to  be :  Where  a  receiver  of  a  corporation  is 
duly  appointed  by  a  court  of  a  sister  state,  and  given  authority 
to  continue  the  business  of  such  corporation,  and  to  make  pur- 
chases for  that  puipose,  such  receiver  may  make  such  purchases 
in  the  state  in  which  he  is  appointed,  or  in  any  other  state,  with- 
out being  personally  liable  therefor,  provided  only  that  he  dis- 
closes the  character  in  which  he  assumes  to  act,  and  the  source  of 
such  authority.  It  follows  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  All  concur,  except  Smith,  J.,  not 
voting. 
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WELLS  V.  VANDERWERKEll  et  al. 

14S  tpp.  r-iv.  liS;  94  bt.  Hcfi.  Jog$;  fd  Bupp.  /0.S9.1 

(Buprcwe  Cf»urt,  Ai*peUaU   Diviiion,  Third   Department.    Vovcmbrr  15, 

189». ) 

A  judgment  rendered  at  special  term  it  ill  not  b«  amended  on  motion  before 
a  different  jndge,  ■uffa  motion  Mng.  in  effect,  an  effort  to  review  Um 
judgment. 

2.  Partition — Costs — ^Poiveb  ov  Rkixbec. 

A  referee,  before  whom  the  isues  in  a  partition  action  are  tried,  haa  no 
power  to  award  oosU  1^  hit  report. 


NoTB.~€osT8  IK  Partition  Actions. 

V 

a.  In  general. 

b.  To  guardian  ad  litem, 
e.  Additianal  tMowanoe, 


a.  In  OeneraU 

See  sections  1569  ft  1579  Code  of  Civil  Procedure. 

An  action  in  partition  being  equitable  in  its  nature,  the  costs  are  in  the 
discretion  of  the  court. 

Austin  y.  Aheam^  61  K.  Y.  6. 
Henderson  t.  Scott,  43  Hun,  22. 

Costs  in  an  action  of  partition  are  in  the  discretion  of  the  court.  The 
faet  that  an  issue  of  fact  in  the  action  is  triable  by  jury  does  not  bring  the 
action  within  section  8228,  subdiv.  1,  of  the  Code  of  Ciyil  Procedure,  enti- 
tling a  party  to  costs  as  of  course. 

Weston  T.  Stoddard,  16  Supp.  605;  42  St.  Rep.  76;  oyerruling  Davis 
▼.  Davis,  S  St.  licp.  168. 

Where  no  issue  is  made,  costs  cannot  be  awarded  to  a  defendant. 
Sails  V.  Sails,  28  Abb.  N.  C.  117;  19  Supp.  246. 

Where  the  plaintiff  in  a  suit  in  partition  makes  persons  defendants  who 
lukTt  BO  interest  in  the  subject-matter  of  the  suity  their  costs  of  defending 
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1.  Saio— Disoisnoii  ov  Ooubt— Trial. 

Code  Ciy.  Proc  |  1679,  authorizinjtf  »  court,  »■  entry  of  fin&l  judgment 
oonfirmiiig  a  sale  io  partition,  to  dlrcrt  that  the  oo^ta  antl  e.'ipcnsei  «if 
any  trial,  reference,  or  other  proceeding  in  the  artion  be  paid  out  of  the 
share  of  any  party  in  the  proceeds,  does  not  justify  a  judgment  requir- 
ing payment  of  the  costs  of  the  triai  of  aii  ispue  of  plaintiffs  title  in 
partition,  raised  by  defendant,  where  plaintiff  was  Bucoe«»ful,  out  of 
the  entire  proceeds  of  the  sale  of  the  land,  but  such  costs  should  Lc  p«Jd 
from  the  shares  of  the  defendants  who  caused  the  litigation. 

Appeal  from  special  term,  Saratoga  County. 

Partition  by  Emeline  Wells  against  Francps  Vonderwerkei 
and  otliers.  From  a  judgment  requiring  payment  of  costs  out 
of  the  proceeds  of  sale  of  (he  land,  and  from  dn  order  denying  a 
motion  to  amend  the  finfil  judgment,  plaintiff  tippeals.  Modi- 
fied and  affirmed. 
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will  not  bo  charged  upon  the  fund  or  against  lU«  co-defendants  but  must  be 
paid  by  plaintiff  personally,  unless  tliey  were  msdt  parties  by  the  consent 
or  request  of  the  other  defendanta 
Hamersley  y.  Hamersley,  7  N.  y.  liCg.  Obs.  127. 

Where,  in  an  action  of  partition,  certain  Jefendants  did  rot  appear  and 
did  not  receiye  any  portion  of  the  land  partitioned  Ibey  iilouid  not  be 
charged  with  any  of  the  costs. 

Tanner  y.  Niles,  1  Barb.  5G0. 

The  court  cannot  giye  costs  against  a  party  ou  (he  ground  that  he  unrea- 
sonably refused  to  make  partition  liy  deed. 

McGowan  y.  Morrow,  3  Code  Rep.  3. 

In  partition  suits  where  an  actual  partition  of  the  premises  is  decreed,  the 
costs  of  the  complainant  and  of  all  the  defendants  who  haye  appeared  in  the 
cause  are  to  be  taxed  as  between  party  and  party  and  the  aggregate  amount 
of  the  seyeral  bills  apportioned  and  charged  upon  the  parties  to  the  suit  ac- 
cording to  their  respectiye  rights  and  interests  in  the  premises  and  the  par- 
ties whose  taxed  bills  exceed  their  ratable  proportion  of  the  whole  costs, 
are  entitled  to  execution  against  those  whose  taxed  bills  are  less. 

Tibbits  y.  Tibbits,  7  Paige,  204. 

Motion  costs  and  disbursements  and  not  costs  in  an  action  are  allowable 
in  a  proceeding  for  the  distribution,  among  lienors,  of  moneys  in  the  hands 
of  a  referee  arising  from  a  sale  in  an  action  of  partition. 

Fowler  y.  Fowler,  147  N.  Y.  673,  42  N.  E.  343;  71  6t  Rep.  240. 
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Argued  before  Pabkes,  P.  J.,  and  liAJsn>ojx,  Bjsbbiok,  Put- 
nam^ and  Mebwin^  JJ. 

James  H.  Bain,  for  appellant. 

L.  fl.  Narthrup,  for  respondents. 

MjBRwnr^  J.  This  action  was  brought  for  the  partition  of  cer- 
tain real  estate.  It  was  alleged  in  the  complaint  that  the  plain- 
tiff was  the  owner  in  fee  of  an  undivided  one-half  of  the  prem* 
ises,  and  that  the  defendants  Vanderwerker  and  Vamej,  as  devi- 
sees  of  Jane  Wheeler^  deceased,  were  the  owners  of  the  other  un* 
divided  half,  subject  to  a  legacy  of  $200,  to  the  defendant  Slade. 
The  administrator  with  the  will  annexed  of  the  said  Jane  Wheel- 
er, deceased,  was  made  a  party  defendant.     The  defendants 

Costs  nr  Pabtition  AonoN8,--oontinued. 

Where  the  referee,  on  receiving  the  deposit  on  the  purchaser's  bid,  paid  to- 
the  plaintiff's  attorney  the  costs  which  had  been  included  in  the  interlocu- 
tory judgment,  taking  back  a  receipt  from  him  by  which  he  agreed  to  return 
the  amount  if  the  purchaser  refused  to  complete,  upon  the  purchaser  being 
relieved  from  his  purchase,  the  referee  had  no  right  of  action  against  the 
plaintiff  for  the  costs  which  he  so  paid  out. 

Flynn  v.  Kennedy,  62  Hun  ,26;  41  St.  Rep.  359;  16  Supp.  361. 

In  partition  actions  where  final  judgment  confirming  a  sale  is  rendered, 
under  the  provision  of  section  1679  of  the  Code  of  Civ.  Pro.  each  party  to 
the  action  has  the  right  to  have  his  costs  paid  to  his  attorney  out  of  the 
proceeds  of  the  sale,  except  those  costs  which  by  the  second  clause  of  the- 
section  are  within  the  discertion  of  the  court. 

Allen  V.  Allen,  11  8t.  Bep.  470. 

In  an  action  of  partition,  the  defendants  were  defeated  on  all  the  issues 
bat  the  referee  held  that  under  section  1679  of  the  Code  they  were  entitled 
to  taxable  costs  to  be  adjusted  by  the  clerk,  not  embracing  costs  of  that  trial 
or  prior  trial  and  appeal.  The  judgment  recovered  on  the  first  trial  had 
been  reversed  with  costs  to  abide  the  event.  The  clerk  taxed  costs  for  de- 
fendants including  costs  and  disbursements  of  two  trials  and  of  the  appeal- 
Held^Error. 

Shannon  v.  Pickell,  40  St.  Rep.  559;  15  Supp.  949. 

If  a  widow's  dower  extends  to  the  whole  premises  and  an  actual  partition 
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.Vanderwerker^  Vamej,  and  Slade  put  in  an  answer  denying  tLe 
OTfnership  of  the  plaintiff,  and  alleging,  among  other  things,  that 
Jane  Wheeler,  at  her  death,  in  February,  1896,  was  seised  in  fee 
of  all  the  premises,  and  that  the  whole  were  subject  to  the  debts 
against  the  estate  of  said  Wheeler.  The  issues  so  raised  were 
referred  to  a  referee  to  hear,  try,  and  determine.  A  trial  was 
had  before  the  referee,  and  he  found  in  favor  of  the  plaintiff  that 
she  was  the  owner  of  an  undivided  one-half,  and  that  Jane 
Wheeler,  at  her  death,  was  the  owner  of  the  other  undivided  one- 
half  only,  and  that  this  passed  by  the  will  of  said  Wheeler  to  the 
defendants  Yanderwerker  and  Vamey,  subject  to  the  legacy  of 
the  defendant  Slade,  and  subject  to  the  debts  against  the  estate 
of  the  testatrix.  The  referee  also  found  that  a  sale  of  the  prem- 
ises  was  necessary,  and  one  of  his  conclusions  of  law  was  that  the 

Costs  nr  PABirnoN  Aonoirs, — oontinued. 

cannot  be  mmde  and  a  sale  becomes  necessary,  she  should  be  made  a  parly 
and  is  liable  to  contribute  to  the  costs. 
Tanner  v.  Niles,  1  Barb.  560. 

If  actual  partition  is  had  she  is  neither  a  necessary  party  nor  chargeablt 
with  any  costs. 
Id. 

The  right  to  recover  costs  in  a  partition  suit  is  to  be  determined  by  the 
judgment  Anally  to  be  entered  in  the  action  and  until  such  judgment  has 
been  recoyered  no  order  for  the  payment  of  costs  or  disbursements  should 
be  made. 

Weeks  t.  Oomwell,  38  Hun,  577. 

There  is  no  authority  for  the  insertion  of  costs  in  an  interlocutory  judg- 
ment in  an  action  of  partition.  It  is  not  until  final  judgment  oonflrming 
the  sale  is  rendered  that  the  costs  can  be  paid  or  distribution  had. 

Flynn  v.  Kennedy,  62  Hun,  26;  41  St  Rep.  359,  16  Supp.  361. 

Saffron  ▼.  Saffron,  11  St.  Rep.  471. 

In  an  action  for  partition,  an  interlocutory  judgment  was  entered  provid- 
ing for  an  actual  partition  of  the  premises  between  the  parties  and  provid- 
ing that  costs  be  awarded  plaintiff  and  that  the  defendants  who  did  not  an- 
swer or  demur  but  simply  appeared  should  receive  their  taxable  costs. 
Held — ^The  only  costs  which  could  be  awarded  to  the  defendants  under  the 
judgment  were  costs  before  notice  of  trial  and  these  only  because  conceded  by 
plaintiff. 

Walker  ▼.  Porter,  49  St  Rep.  849;  21  Supp.  723. 
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plaintiff  was  entitled  to  recover  the  costs  of  the  action,  to  be  paid 
from  the  proceeds  of  the  sale,  except  that  the  costs  of  the  trial 
ahonld  be  paid  by  the  defendants  Vanderwerker  and  Vamey 
from  the  proceeds  of  their  respective  interests.  Thereupon  the 
plaintiff  moved  at  special  term  for  an  interlocutory  judgment  in 
accordance  with  the  report  of  the  referee.  After  a  hearing,  the 
court  confirmed  the  report  of  the  referee,  except  that  it  reserved 
the  question  of  costs  until  final  judgment ;  and  an  interlocutory 
judgment  was  granted  in  the  usual  form.  A  sale  was  made,  and 
thereafter  the  plaintiff  moved  at  special  term  for  final  judgmept, 
and  for  a  confirmation  of  the  report  of  sale,  and  for  an  award  of 
costs  pursuant  to  the  report  of  the  referee  upon  the  issues.  Aft- 
er a  hearing,  at  which  all  parties  were  represented,  a  fibal  judg- 

OoBTS  m  PABTrnoN  Aotions,— continued. 

PlaintiflTs  attorney  in  an  action  in  partition  acquires  a  lien  for  his  fees 
and  disbursements  upon  the  plaintiff's  share,  of  which  he  cannot  be  deprived 
by  the  assignment  of  that  share. 

Oeighton  y.  IngersoU,  20  Barb.  641. 

Section  66  of  Code  Civ.  Pro.  fully  protects  attorney's  lien  at  the  present 
tima. 

Where  one  of  the  defendants  in  partition  unsuccessfully  claims  the  en- 
tire land  and  recovers  on  a  claim  made  by  her  only,  because  plaintiff  stipu- 
lated to  allow  it»  and  all  the  issues  raised  by  the  pleadings  are  found  in 
plaintiff's  favor,  such  defendant  is  not  entitled  to  costs,  but  plaintiffs 
should  have  costs  and  the  additional  allowance  under  Code  Civ.  Pro.  section 
3263,  proportioned  among  the  defendants  as  provided  in  such  case  by  section 
1669  and  the  Judgment  may  provide  that  the  costs  charged  against  such  de- 
fendant be  set  off  against  her  claim. 

Stephenson  v.  Ck>tt^,  23  St.  Rep.  74;  6  Supp.  749. 

Where  an  actual  partition  is  made,  the  court  cannot  award  an  extra  allow- 
ance to  the  defendant;  but  where  the  latter  has  succeeded  in  forcing  an  ac- 
tual partition,  and  if  power  to  do  so  existed  the  defendant  would  be  allowed 
$200  and  the  plaintiff  $300,  the  court  will  deny  allowance  to  both  and  order 
the  defendant  to  pay  half  of  the  plaintiff's  costs. 

Sprague  v.  Engelbrecht,  29  Misc.  464,  96  St.  Rep.  962;  61  Supp.  962. 

Parties  have  no  vested  rights  in  costs  and  allowances,  which  the  legisla- 
ture may  not  ehange  and  the  amoimt  is  to  be  determined  by  the  statute  as 
it  stands  when  the  right  to  the  costs  or  allowance  accrues. 

Defeodorf  v.  Defendorf,  42  App.  Div.  166,  93  St.  Rep.  163;  69  Supp.  163. 
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ment  was  granted,  which  among  other  things  awarded  to  the 
plaintiff  the  costs  of  the  action,  including  an  additional  allow- 
ance, and  provided  that  they  should  be  paid  from  the  whole  of 
the  proceeds  of  the  sale.  Thereafter  a  motion  was  made  hj  the 
plaintiff  at  special  term  to  amend  the  final  judgment  by  making 
it  conform,  on  the  subject  of  the  manner  of  the  payment  of  plain- 
tiff's costs,  to  the  report  of  the  referee  by  whom  the  issues  were 
tried.     This  motion  was  denied,  and  the  plaintiff  appeals. 

The  final  judgment  was  granted  after  a  hearing  of  all  parties, 
and  its  provisions  upon  disputed  questions  stand  as  the  decision 
of  the  court.  The  motion  to  amend  was,  in  effect,  an  effort  to 
review,  and  for  that  reason  it  was  properly  denied,  as  it  was 
made  at  a  special  term  held  by  another  judge.  The  appeal  from 
the  judgment,  however,  brings  up  for  review  the  action  of  the 
court  on  the  subject  of  the  plaintiff's  costs.     The  costs  in  a  parti- 

Costs  nr  Pabtition  AcnoNSf—isontinued. 

b.  To  guardian  ad  litem. 

Costs  to  guardian  ad  litem  for  infant  defendant  are  allowed  under  the 
general  equity  powers  of  the  court. 

Sails  y.  Sails.  28  Abb.  K.  C.  117,  10  Supp.  246. 

In  an  action  for  the  partition  of  real  property  the  court  has  power  and  au- 
thority independently  of  the  Code  of  Civil  procedure  to  award  reasonable 
•compensation  to  a  guardian  ad  litem  for  the  services  he  has  performed. 

Weed  v.  Paine.  31  Hun«  10.  13  Abb.  N.  C.  200. 

An  extra  allowance  to  a  guardian  ad  litem  cannot  be  made  payable  from 
the  shares  of  others  than  the  infant. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Sands.  20  Misc.  252;  90  St  Bep.  741;  M 
fiupp.  741. 

Union  Ins.  Co.  v.  Van  Kensselaer,  4  Paige  85. 

Gott  T.  Cook.  7  Paige,  521. 

It  is  otherwise  as  to  the  costs  of  a  guardian  ad  litem. 

Id. 

But,  see  Tibbitts  t.  Tibbitts.  7  Paige,  204. 

e.  Additional  AtUnoanoe, 

The  action  in  partition  is  one  of  those  in  which  the  plaintiff  is  entitled  to 
«  percentage  under  section  3252  of  the  Code  and  in  which  either  party  may 
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tion  action  are  said  to  be  in  the  discretion  of  the  court.  Hender- 
son V.  Scott,  43  Hun,  22;  Weston  v.  Stoddard  (Sup.)  22  Oiv. 
Proc.  51;  42  St.  Rep.  76;  16  N.  T.  Supp.  605;  Austin  v. 
Aheame,  61  N.  Y.  6,  21.  No  question,  however,  is  made  here 
as  to  the  right  generally  of  the  plaintiff  to  have  costs.  The  ques- 
tion is  whether  the  cost«  arising  from  the  trial  of  tho  issues 
should  )ye  paid  from  the  proceeds  of  the  sale  before  division,  or 
whether  they  should  be  paid  from  the  shares  of  those  who  caused 
the  litigation.  The  plaintiff  claims  that  the  decision  of  the  ref- 
eree on  the  trial  of  such  issues  should  control,  while  on  the  part 
of  the  defendants  it  is  claimed  that  the  court,  on  the  application 
for  final  judgment,  had  the  power  to  make  such  order  as  to  costs 
as  to  it  seemed  proper.  The  referee  had  no  power  over  the  sub- 
ject of  costs.  FlyuD  V.  Kennedy,  62  Him,  26 ;  41  St.  Rep.  359 ; 
16  N.  Y.  Supp.  361 :  Weeks  v/Cornwell,  38  Hun,  577.  That 
was  a  matter  to  be  considered  and  dotcmiinod  on  the  application 
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hb  giren  an  extra  allowance  in  Uie  discretion  of  the  court,  under  bed^ion 
3253  of  the  Code. 

LawB  of  1899,  Chap.  299,  amended  section  3263  of  the  Code  of  Civil  Proced- 
ure, in  relation  to  extra  allowances,  by  transferring  actions  for  partition 
to  the  second  subdivision. 

AppUcation  for  an  additional  allowance  can  only  be  made  to  the  court  be- 
Tmne  which  the  trial  is  had,  or  the  judgment  rendered,  and  shall  in  all  cases 
be  made  before  final  costs  arc  adjusted. 

Rule  45,  General  Rules  of  Practice. 

Van  Rensselaer  v.  Kidd..  5  How.  Prac.  242. 

An  answer  interposed  by  a  defendant  in  a  partition  suit,  uniting  in  the 
prayer  of  the  complaint,  but  disputing  the  title  of  a  codefendant  does  not 
present  ''a  defense"  within  the  meaning  of  subdivision  2  of  section  3253  of 
the  Code  of  dvil  Procedure  as  amended  by  Chap.  61  of  Jjaws  of  1803,  au- 
thorizing the  court  to  grant  as  an  extra  allowance  "in  any  action  where  a 
defense  has  been  interposed,  a  sum  not  exceeding  Qvc  percentum  upon  the 
sum  recovered  or  claimed  or  the  value  of  the  subject-matter  involved;"  and 
in  such  a  case  the  amount  which  the  court  has  power  to  award,  as  an  extra 
allowaooo,  is  limited  by  subdivision  1  of  the  section  as  thus  amended  to 
1200. 

Defendorf  v.  Defendorf,  42  App  Div.  166;  93  St  Rep.  163:  69  Supp.  163. 

(8«e  amendment  to  Soc.  3263  by  Laws  of  1899,  chap.  299.) 
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for  final  judgment  (Code,  §§  1577, 1579),  and  was  not  a  matter 
within  the  scope  of  the  intermediate  reference;  and  the  action  or 
decision  of  the  referee  on  that  subject  was  not  an  effective  adjud- 
ication. The  dificrction  given  by  section  1579  to  '^direct  that 
the  costs  and  expenses  of  any  trial,  reference,  or  other  proceeding; 
in  the  action  bo  paid  out  of  the  share  of  any  party  in  the  pro- 
ceeds" was  to  be  exercised  on  the  application  for  final  judgment, 
and  not  before.  Assoming  that  the  action  of  the  referee  as  to 
costs  does  not  control,  still  the  plaintiff  claims  that  the  court,  in 
granting  the  final  judgment,  should  not  have  made  the  costs  of 
the  litigation  payablo  from  the  whole  proceeds,  but  only  from  the 
share  represented  by  the  unrfucceasful  litigants.  We  arc  in- 
clined to  think  that  the  contention  of  the  plaintiff  in  this  regard 
is  correct  .NTo  good  reason  is  apparent  for  requiring  the  plain- 
tiff's share  in  the  premibcs  to  bear  one-half  of  the  expense  of  a 
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Section  3253  of  tho  Code  of  Civ.  Pro.  iH>utcjii  plates  the  granting  of  but  one 
allowance  !n  an  action  and  that  only  ujion  tiDal  judginont. 
DeStiicklc  V.  Trhftuntepec  llailway  Co.  ;'.  Civ.  Pro.  R.  410. 

In  partition  actione,  where  a  nvle  it  ordered,  plaiutiiT's  application  for  ad- 
ditional costs  should  be  postponed  Tuiiil  final  judgment. 
Saffron  v.  Saffron,  11  St.  Hep.  471. 
Code  Civ.  Pro.  section  3228. 

There  is  no  discretion  in  tlie  court  in  actions  of  partition  to  inakc  any  al- 
lowance other  than  that  prescribed  by  the  Code. 
Williams  v.  Hemon,  13  Abb.  297. 

Where  an  extra  allowance  is  made  in  a  decree  for  partition  or  sale  a  fur- 
ther extra  allowance  cannot  be  made  in  the  same. action  on  the  making  of  a 
decree  confirming  the  sale  and  distribution  of  the  proceeds. 

Brewer  v.  Brewer,  11  Hun,  147. 

Affirmed  without  opinion  in  72  N.  Y.  603. 

Where  the  parties  on  each  side  of  an  action  prove  to  be  successful  And 
both  become  entitled  to  recover  costs  separately,  the  court  has  power  under 
section  3253  of  the  Code  of  Civil  Procedure  to  award  additional  allowanoce 
to  cacli,  provided  (Code,  Civ.  Pro.  3254)  that  the  amount  so  awarded  to  each 
side  does  not  exceed  $2000  or  $4000  in  the  aggregate,  li  seems  that  an  ac- 
tion in  partition  is  one  where  such  an  allowance  might  be  made  where  a  sale 
Is  hail,  Imt  not  where  actual  partition  is  mad^. 

Weed  ?.  Paine«  31  Hun«  10. 
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litigation  in  which  she  was  successful.  No  question  is  made  by 
the  defendants  as  to  the  power  of  the  court  It  follows  that  that 
part  of  the  judgment  which  provides  that  the  plaintiff's  costs 
shall  be  paid  from  the  whole  of  the  proceeds  should  be  modified 
by  providing  that  the  plaintiff's  costs,  except  the  costs  and  ex- 
penses of  the  trial,  shall  be  paid  from  the  whole  of  the  proceeds, 
and  that  the  plaintiff's  costs  and  expenses  of  the  trial  be  paid 
from  the  share  of  the  proceeds  represented  by  the  defendants, 
and  that  the  judgment,  as  so  modified,  be  affirmed. 

Judgment  modified  as  stated  in  the  opinion,  and,  as  modified, 
affirmed,  so  far  as  appealed  from,  with  costs  of  appeal  to  the  ap- 
pellant. Order  affirmed,  with  $10  costs  and  disbursements  to 
respondents.     All  concur. 

Costs  in  Pabhtion  AenoNS,--^-continued. 

In  ftn  action  for  partition  of  lands,  part  of  a  residuary  estate,  the  devise 
of  which  was  sustained  against  the  plaintiff's  contention,  an  additional  al- 
lowance of  $150  was  granted  and  sustained  upon  appeal. 

Preston  v.  Howk,  3  App.  Div.  43,  74  St.  Kep.  426;  37  Supp.  1070. 

Ab  a  rule  this  granting  or  refusing  of  an  extra  allowance  of  cos^"  i«  within 
the  discretion  of  the  court  to  which  application  is  made. 
Riley  v.  Hulbert,  13  Weekly  Dig.  101. 
Morss  V.  Hasbrouck,  Id.  393. 

An  attorney  for  a  plaintiff  in  an  action  for  partition,  who  has  reoeiyed  an 
extra  allowance  exceeding  an  amount  permitted  by  the  statute  may  be  com- 
pelled to  return  the  excess  to  the  referee;  but  as  the  statutory  compensation 
does  not  measure  the  value  of  the  attorney's  services  he  wUl,  notwithstand 
ing  the  substitution  of  attorneys  and  the  consequent  loss  of  lien,  be  al- 
lowed to  take  an  order  referring  it  to  the  same  referee  to  determine 
what  additional  sum,  if  any,  should  be  paid  by  the  plaintiff  out  of  his  dis- 
tributive share  in  order  to  compensate  his  original  attorney  fully. 

Cooper  V.  Cooper,  27  Misc.  606;  03  St  Rep.  86;  60  Supp.  86. 

VII.  N.  T.  A.  C.  « 


82  VOLUME  Vn. 


Appellata  DiviaioiL  [Oct 


BATES  V.  SALT  SPRINGS  NAT.  BANK  et  dl. 

US  App,  Div.  S21;  94  8t.  Rep,  SIS;  60  Bupp.  SIS.] 

{Supreme   Court,    Appellate   Divieum,  Fourth   Departmet^.    October  ISt 

1899. ) 

PLBADING — ^AlCCZn>MBNT  OF  COKPLAIICT  AFTEB  APPEAL — OOBTS. 

Where  a  plaintiff  has  been  defeated  on  the  trial  of  his  action,  and  on  ap- 
peal to  the  supreme  court  the  decision  of  the  lower  court  is  affirmed,  but 
the  judgment  of  that  court  is  reversed  by  the  court  of  appeals,  "with 
costs  to  abide  the  event,"  an  amendment  to  the  complaint  which  mate- 
rially alters  the  scope  of  the  action  will  only  be  allowed  at  special  term 
upon  payment  by  him  of  all  the  costs  of  tiie  action  antecedent  to  the 
granting  of  the  motion. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Edward  P.  Bates  against  the  Salt  Springs  National 

Note. — ^Tbbms  on  Amendment  of  Pleadings. 

a.  Dieoretion  of  court, 

b.  In  general. 

e.  Change  of  cause  of  oofton  or  defenee. 
d.  Immaterial  variance  or  technical  defect. 


a.  Discretion  of  court. 

The  terms  on  which  leave  is  given  to  amend  pleadings  are  in  the  discre- 
tion of  the  court  allowing  the  amendment. 

Code  of  Civil  Procedure,  sections  497,  639,  640,  642,  2944. 
Sggcrt  V.  Bonnett,  4  Law  Bull.,  5. 
Vibbard  v.  Roderick,  51  Barb.  616. 
Van  Ness  v.  Bush,  22  How.  Pr.  481. 

While  the  Court  of  Appeals  has  power  to  correct  a  General  Term  order 
which  absolutely  postpones  the  Hen  of  the  judgment,  so  as  to  make  the  post- 
ponement a  condition,  it  will  not  interfere  further  with  the  discretion  of  the 
court  by  imposing  other  conditions. 

Bymson  v.  Selheimer,  105  N.  Y.  660;  12  N.  E.  31. 

In  Schermerhom  v.  Wood,  30  How.  316,  it  was  held  that  it  is  only  when  a 
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Bank  and  others.  From  an  order  amending  plaintiff's  com- 
plainti  defendants  appeal.     Modified  and  affirmed. 

Argued  before  Habdin,  P.  J.^  and  Adahs^  MoLsNKAiirj 
SrBiNQj  and  Shith^  JJ. 

WiUiam  0.  Tracy,  for  appellant  bank. 

Charles  O.  Baldwm,  for  appellant  Ross,  receiver. 

Edwin  H.  Bialey,  for  respondent 

Spbing^  J.  This  action  was  brought  to  foreclose  a  mechanic's 
iien^  and  is  the  result  of  a  consolidation  of  two  actions.  The  Salt 
Springs  National  Bank  defended,  alleging  it  was  the  owner  of 
the  fund  sought  to  be  charged  with  the  payment  of  the  plaintiff's 

Tebms  on  Amendment  or  Pleadings, — continued. . 

party,  by  the  terms  upon  which  an  amendment  is  granted,  is  deprived  of  that 
to  which  he  bos  a  strict  legal  right,  that  an  order  allowing  an  amendment  is 
reriewable. 

An  amendment  without  costs  is  an  amendment  "upon  siicli  terms  as  may 
be  proper"  within  the  meaning  of  the  section  which  refers  the  terms  to  the 
discretion  of  the  court.     (Code,  Civ.  Pro..  723). 

Cayuga  Co.  Bank  ▼.  Warden,  6  N.  Y.  19. 

On  a  motion  to  amend  a  complaint,  the  judge  at  a  Special  Term  has  un- 
doubted rights  to  impose  terms  on  the  plaintiff  notwithstanding  the  order 
permitting  him  to  sue  in  forma  pauperis. 

Coyle  V.  Third  Ave.  R.  R.  Co.  19  Misc.  346,  77  St.  Rep.  409;  43  Supp.  499. 

The  amount  to  be  imposed  as  a  condition  to  allowing  the  amendment  to 
the  complaint  by  setting  up  a  new  cause  of  action  would  be  the  costs  which 
had  accrued. 

Id. 

Paige,  J.,  in  Harrington  v.  Slade,  22  Barb.,  Idl,  said  ''Under  the  provisions 
of  the  Revised  Statutes  and  the  Code,  it  is  the  duty  of  the  court  to  allow 
amendments  in  furtherance  of  justice,  upon  such  terms  as  shall  be  just  and 
proper." 

The  question  of  the  terms  on  which  leave  to  amend  should  be  granted  in  ao 
equitable  action,  is  in  the  discretion  of  the  court. 

Mutual  Life  Ins.  Co.  v.  Hoyt,  15  Weekly.  Dig.  489. 
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lien.  Thitf  daim  was  based  upon  an  assignment  of  the  contract 
by  the  building  contractors,  and  it  was  to  secii^  existing  and 
prospective  liabilities  of  those  contractors  to  tLe  liank.  Tho 
plaintiff,  at  the  lline  the  complaint  was  framed^  knew  of  the 
existence  of  this  assignment,  j^nd  charged  the  assivrubrs  with 
fraud  in  its  execution :  but  the  conduct  of  the  defendani  b'lnk  in 
procuring  or  accepting  it  was  not  assailed,  and  uo  Jmpi:Utii*Q 
was  made  that  it  lacked  consideration,  or  that  tho  officers  of  the 
bank  knew  of  the  insolvency  of  the  contraetons.  Tho  question 
litigated  on  the  trial  was  as  to  the  effect  to  be  given  to  one  clause 
in  the  building  contract  providing  that  payment  therec»n  should 
be  preceded  by  a  certificate  of  the  clerk  of  Onoida  county  that  nr* 
liens  were  filed  against  tho  premises  upon  which  the  building 
was  erected.  Tho  final  payment  provided  for  in  the  agreemenr 
was  not  to  be  mado  until  after  tho  completion  of  tho  building, 
and  it  was  contended  that  this  clause  in  t)ie  agi*eement  referityJ 
to  was  for  the  protection  of  tho  lienors,  as  well  as  the  tnis- 
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b.  In  General, 

before  tho  adoption  oi  the  Code  it  wua  well  settled  that  the  Supreme 
Court  ha4  no  po\»-cr  to  allow  an  amendment  after  verdiut,  by  inerea&In^  ^he 
amount  of  damage  <  claimed  ijo  correspond  with  the  verdict,  except  upr  n  the 
condition  that  the  plaintiff  relinquish  the  verdict,  pay  the  defendant's  costs 
of  trial  and  uoas«ut  to  a  ncAv  trial. 

Dox  V.  l^y,  3  Wend.  356. 

Curtis  y.  Lawrence,  17  Johns.  111. 

The  Code  has  not  changed  this  rule. 
Corning  v.  Corning,  tf  N.  T.  97. 
Decker  v.  Parsons,  11  Him,  295. 

In  Ireland  y.  Met.  Li.  Ry.  Co.  S  SI.  Rep.  127,  where  there  had  been  a  re- 
versal of  judgment  by  the  Geneial  Term  and  new  trial  ordered,  with  costs  to 
abide  the  event,  at  which  new  trial,  because  of  the  objection  of  tho  defend- 
ant to  the  sufficiency  of  the  complaint,  the  plaiutiiF  was  allowed  to  amend, 
the  court  held  that  the  terms  on  which  the  amendment  should  have  been 
were  tho  payment  of  "costs  awarded  to  tlio  appellant  on  the  appeal  and  tea 
dollars  costs  of  the  motion." 

Where  an  action  has  been  tried  once  and  the  judgment  reversed  at  the  in- 
stance of  the  defendant,  \Tith  eosu  to  abide  the  event,  the  plaintiff  will  not 
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tees  of  the  Masonic  Hall  to  be  built.  The  evidence  given  related 
to  this  specific  question.  The  trial  court  based  its  decision  upon 
the  construction  of  the  written  agreement,  and  it  was  affirmed  in 
the  general  term  on  that  ground.  The  court  of  appeals  reversed 
the  judgment,  with  costs  to  abide  the  event  (157  iN*.  Y.  322,  61 
N.  E.  1038) ;  disagreeing  with  the  lower  courts  in  the  interpre- 
tation of  the  agreement,  and  holding  that  the  assignment  to  the 
bank  was  superior  to  the  mechanics'  liens.  The  plaintiff  there- 
upon applied  to  the  special  term  for  an  amendment  of  the  com- 
plaint, charging  the  defendant  bank  with  fraud  in  procuring  the 
assignment ;  that  it  knew  at  the  time  that  the  contractors  were 
insolvent  and  that  the  assignment  wap  purposely  kept  secret 
from  the  subcontractors  and  material  men  in  order  that  the  work 
might  be  carried  on  in  reliance  upon  the  contract,  and  in  the  ex- 
pectation that  the  money  to  be  paid  thereon  would  be  primarily 
liable  for  their  claims.     It  is  apparent  this  raises  an  issue  radi- 

Terms  on  Aueixwxst  of  Pubaduvgs,— continued. 

be  pennittsd  to  amend  his  pleadings,  except  on  the  payment  of  all  the  oosts 
to  date  of  amendment. 

Walton  y.  Mather,  10  Misc.  216;  63  St.  Rep.  3S0;  31  Supp.  111. 

Followed  in  Howard  ▼.  MoUer,  11  Misc.  719,  64  St.  Rep.  875;  31  Supp. 
1129. 

And  in  Coyle  v.  Third  Aye.  R.  R.  Co.  19  Misc.  345;  77  St.  Rep.  499;  43 
Bnpp.  499. 

Cramer  y.  Loyejoy,  41  Hun,  581;  5  St.  Rep.  190. 

Nanetty  y.  Naylor,  2  Law  Bull.  65. 

Where  a  firm  composed  of  three  persons,  was  sued  in  the  firm  name,  the 
complaint  alleging  that  the  names  of  the  indiyidual  members  of  said  firm 
were  unknown, to  the  plaintiff,  only  one  of  the  defendants  appeared  and  an- 
swered and  judgment  in  his  own  fayor  and  not  in  that  of  himself  and  his  co- 
partners was  rendered.  After  judgment  the  defendants  were  allowed  to 
amend  their  answer  so  as  to  claim  the  property  as  belonging  to  the  in- 
diyiduals  composing  the  firm  and  also  to  amend  the  judgment  in  accordance 
with  the  facts  proyed  on  the  trial,  on  the  terms  of  affirmance  of  judgment 
without  costs  of  the  appeal. 

Thompson  y.  Kessel,  30  N.  T.  383. 

In  McGrane  y.  The  Mayor  etc,  of  New  York,  19  How.  Pr.  144,  the  plaintiff, 

whose  judgment  had*been  reyersed  at  General  Term  and  a  new  trial  ordered, 

>  with  oosts  to  abide  the  eyent,  was  allowed  to  amend  his  complaint  on  pay- 
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cally  different  from  that  litigated  upon  the  trial.  The  defend- 
ants have  succeeded  upon  the  issue  already  tendered  by  the 
plaintiff,  and  the  plaintiff  consequently  desires  to  take  a  new 
tack,  and  try  the  case  on  a  different  theory.  The  special  term 
granted  the  amendment,  but  required  the  plaintiff  to  pay,  as  a 
condition  of  the  favor,  $200  costs  to  the  defendant  bank,  and 
$100  to  the  defendant  Boss,  the  receiver  appointed  in  proceed- 
ings supplementary  to  execution  on  a  judgment  recovered  by  the 
bank  against  Dickison  and  Allen,  the  contractors.  The  costs 
and  disbursements  of  the  defendant  bank  amount  to  the  sum  of 
$799.42  and  of  this  sum  $519.42  were  disbursements.  The 
costs  of  the  receiver  are-  stated  to  be  $265,  and  of  the  defendant 
Catherine  Dickison,  the  wife  of  the  contractor,  $280.  The  rule 
is  well  settled  that,  when  a  plaintiff  applies  at  special  term  for  an 
amendment  to  his  complaint  which  materially  alters  the  scope 
of  his  action,  such  amendment  will  be  granted  upon  payment  of 
all  the  costs  of  the  action  antecedent  to  the  granting  of  the  appli- 
cation.    McEntyre  v.  Tucker,  40  App.  Div.  444,  92  St.  Eep. 

Terms  on  Amendment  of  Pleadinob, — continued. 

ment  of  all  defendant's  costs  since  the  answer,  and  relinquishment  of  his 
contingent  right  to  costs  of  appeal,  if  successful  on  the  new  trial. 

Where  the  judgment  in  a  case  has  been  reversed  by  the  Court  of  Appeals 
and  new  trial  had  on  which  the  justice  intimated  that  the  plaintiff  had  failed 
to  prove  the  cause  of  action  set  forth  in  the  complaint,  the  plaintiffs  were  al- 
lowed to  amend  on  payment  of  the  costs  of  the  action,  not  exceeding  $300. 
Held:  That  the  plaintiffs  should  also  have  been  required  to  stipulate  that, 
in  the  event  of  the  plaintiffs'  successful  issue  on  the  action,  they  would  not 
tax  the  costs  of  the  former  trials  and  appeals  had  therein. 

Brady  v.  Cassidy,  37  St  Rep.  601 ;  13  Supp.  824. 

.  Where  the  trial  of  a  cause  has  been  adjourned  many  times  on  motion  of 
the  defendant  and  other  circumstances  point  to  lack  of  good  faith  on  his 
pari,  it  is  eminently  proper  for  the  court  at  Special  Term  to  require,  as  a 
cone.:  ii on  to  granting  the  amendment  to  the  answer,  that  the  defendant  pay 
all  the  costs  and  disbursements  of  the  plaintiff  since  the  notice  of  trial. 
The  Tribune  Association  v.  Smith,  40  Super.  Ct.  81. 

In  Bateman  v.  Forty  Second  St.  etc.  Ry.  Co.  5  Supp.  13,  where  there  had 
been  a  demurrer  interposed  and  the  plaintiff  had  been  permitted  to  amend 
the  complaint  without  costs,  the  court  held  that  the  defendant  should  have 
leave  to  answer  without  the  payment  of  any  costs. 
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146,  58  N.  Y.  Supp.  146 ;  Cramer  v.  Lovejoy,  41  Hun,  581,  5 
St  Rep.  190;  Brady  v.  Cassidy  (Com.  PI.)  87  St  Rep.  501,  13 
K  Y.  Supp.  824 ;  Frisbie  v.  Averell,  81  Hun,  217,  67  St  Rep. 
768,  38  N.  Y.  Supp.  1021. 

In  McEntyre  v.  Tucker,  supra,  the  court,  in  criticising  the 
granting  of  the  amendment  upon  payment  of  $50  and  $10 
motion  costs,  say : 

"It  seems  to  us  that  the  terms  upon  which  the  motion  was  granted  were 
entirely  inadequate.  It  is  conceded  by  the  motion  that  the  plaintiff  cannot 
recover  in  the  present  form  of  action.  The  defendant  was  therefore  justified 
in  defending,  and,  for  the  costs  and  disbursements  to  which  he  has  been  put 
in  the  establishment  of  a  successful  defense,  he  is  entitled  to  be  reimbursed. 
It  seems  to  us,. therefore,  that  he  is  entitled  to  recover  his  costs  and  disburse- 
ments for  all  proceedings  subsequent  to  the  service  of  the  complaint,  and 
also  to  recover  the  costs  and  disbursements  of  appeal,  where  such  costs  were 
given  him  to  abide  the  event  of  the  action." 

The  justice  of  this  rule  is  well  illustrated  in  this  case.  The 
defendants  were  forced  to  make  the  fight  on  the  lines  laid  by  the 
plaintiff,  and  the  court  of  appeals  has  held  there  can  be  no  re- 
covery on  that  cause  of  action.     The  defendants  have  been  put 

Tebms  on  Amendment  of  Pleadings, — continued. 

In  an  action,  brought  against  the  directors  of  a  bank,  the  plaintiff  failed 
to  make  the  receiver  of  the  bank  a  party.  Only  one  of  the  defendants  raised 
the  objection  by  demurrer;  the  others  all  waived  it  by  answering.  The 
plaintiff  was  allowed  to  amend  his  complaint  by  bringing  in  the  receiver  but 
on  condition  that  he  pay  costs,  up  to  that  time,  to  all  the  defendants.  Held : 
That  the  plaintiff  should  not  be  compelled  to  pay  costs  to  the  defendants  who 
did  not  demur. 

Hand  v.  Burrows,  15  Hun,  481. 

Where  a  demurrer  had  been  argued  and  there  had  been  one  amendment 
without  costs,  the  plaintiff  was  allows  to  amend  by  payment  of  costs  of 
demuiTer. 

Hallock  V.  Robinson,  2  Cai.  233. 

The  (General  Term,  upon  appeal  from  an  order  of  the  Special  Term  grant- 
ing leave  to  plaintiff  to  amend  unconditionally,  affirmed  the  order,  except 
that  it  coupled  with  it  a  provision  absolutely  jpostponing  the  lien  of  the 
plaintiff's  judgment.  n«M:  That  the  order  should  have  been  in  the  form 
of  lo'anting  the  favor  un  n  condition  of  his  assenting  to  the  postponement 
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to  the  costs  in  the  effort  to  vindicate  their  position,  and,  if  the 
plaintiff  desires  to  try  another  cause  of  action,  then  he  should 
first  make  the  defendants  whole  for  what  they  have  already  in- 
curred, to  the  extent  of  the  taxable  costs  and  disbursements. 
The  order  of  the  special  term  should  be  modified  by  striking  out 
the  specific  sums  imposed  as  a  condition  of  the  amendment,  and 
in  lieu  thereof  requiring  the  plaintiff  to  pay  the  costs  and  dis- 
bursements of  the  defendant  bank,  to  be  taxed  by  the  derk  of 
Oneida  county.  The  receiver  was  appointed  on  the  application 
of  the  bank,  and  the  assignment  to  that  institution  was  partly  in 
security  of  notes  on  which  Catherine  Dickison  was  indorser,  so 
that  the  real  defendant  is  the  bank  itself,  and  it  alone  should  be 
awarded  costs.  The  amended  complaint  is  to  be  served  and  the 
said  costs  are  to  be  paid  within  30  days  after  the  taxation  there- 
of. Said  order  should  be  further  modified  by  eliminating  there- 
from the  restrictions  upon  the  defendants  to  plead  the  statute  of 
limitations  as  a  defense  to  the  amended  complaint. 

The  order,  as  so  modified,  is  affirmed,  without  costs  of  this  ap- 
peal to  either  party.     All  concur. 

Terms  on  Amknoment  of  Plbadings, — cootiDued. 

of  his  lien,  thus  giving  the  option  to  him  to  amend  on  the  oonditions  imposed 
or  not. 

SymBon  t.  Selheimer,  105  N.  Y.  660;  12  N.  E.  31. 

Where  an  offer  of  judgment  has  been  made  by  the  defendant,  and  the 
plaintiff  is  subsequently  allowed,  by  amending  his  complaint,  to  increase  his 
demand  as  to  the  interest  charge,  the  court  should  condition  the  amendment 
of  the  complaint  upon  an  allowance  of  a  change  in  the  offer  to  meet  it,  or 
make  the  excess  in  the  amount  of  interest  demanded  of  no  avail  to  defeat  the 
offer. 

Brooks  y.  Mortimer,  10  App.  Div.  618;  76  St.  Rep.  299;  42  Supp.  299. 

In  Jackson  v.  Brownd,  3  Johns.  139,  after  argument  of  the  case  and  before 
decision,  the  defendant  was  allowed  to  amend  the  case  by  correcting  a  mis- 
take therein  in  the  statement  of  the  testimony  given  at  the  trial,  by  pajring 
the  costs  of  the  argument  and  allowing  the  plaintiff  the  option  of  being  non- 
suited or  of  having  a  new  trial. 

Where  the  defendant  had  a  good  defense,  but  relying  on  a  technical  error, 
— a  variance  between  the  instrument  declared  on  and  the  declaration, — 
omitted  to  prepare  for  trial,  and  the  circuit  judge  disregarded  the  variance 
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and  allowed  the  plaintiff  to  take  verdict,  the  court  allowed  the  plaintiff  to 
amend  his  declaration  without  costa,  but  on  condition  that  he  vacate  hit 
verdict. 

Carpenter  v.  Payne,  10  Wend.  604. 

In  Hartson  v.  Davenport,  2  Barb.  Ch.  77,  the  plaintiff  was  allowed  to 
amend  by  bringing  in  another  party  to  the  suit,  on  condition  that  he  pay  the 
costs  of  the  defendants'  demurrer  and  the  costs  of  the  motion  to  amend. 

Unless  an  exception  is  taken  at  the  time  the  terms,  on  which  leave  to 
amend  is  granted,  are  imposed  such  terms  will  be  deemed  to  be  acquiesced 
in. 

Griggs  V.  Howe,  31  Barb.  100. 

In  Tooker  v.  Amoux,  10  Weekly  Dig.  132,  after  a  new  trial  had  been  or- 
dered, on  appeal  to  the  Court  of  Appeals  and  the  defendant  had  interposed 
a  new  defense,  which  if  proven  would  defeat  the  action,  the  plaintiff  was  al- 
lowed to  amend  on  payment  of  costs  of  the  Court  of  Appeals,  the  other  costs 
to  abide  the  event  of  the  action. 

The  court  said  if  plaintiff  had  sought  to  amend  for  the  purpose  of  making 
a  cause  of  action,  he  would  have  been  obliged  to  pay  all  the  costs  which  had 
accrued. 

Where  a  demurrer  has  been  sustained,  as  to  a  portion  of  an  amended  an- 
swer, the  court  gave  the  defendant  leave  to  serve  a  secoad  amended  answer 
which  he  did  not  dOj  but  when  the  case  was  brought  to  trial  he  again  moved 
to  amend.  Held,  that  the  proper  terms,  on  which  such  an  amendment  should 
have  been  granted,  were  not  only  the  payment  of  the  taxable  term  fees  from 
the  time  the  first  amended  answer  was  served,  but  the  filing  and  serving  of 
an  affidavit  of  merits. 

Haggarty  v.  Phelan,  46  St.  Rep.  531;  18  Supp.  789. 

Where,  because  of  a  clerical  error,  by  the  record  it  appeared  that  the  suit 
was  commenced  before  the  cause  of  action  accrued,  the  plaintiff,  on  the  argu- 
ment of  a  motion  in  arrest  after  verdict,  was  permitted  to  amend  on  payment 
of  all  the  costs  of  the  defendant,  and  after  such  amendment  was  entitled  to 
judgment  on  his  verdict. 

Thomas  v.  Leonard,  11  Wend.  63. 

Whenever  a  plaintiff  is  allowed  to  amend  his  declaration,  the  defendant  is 
entitled  to  costs  and  the  right  to  plead  de  novo, 
Webb  V.  Wilkie.  1  Cai.  163. 
Holmes  v.  Lansing,  Col.  &  Caines,  92;  1  Johns.  Cas.  248. 

An  order  allowing  an  amendment  to  a  complaint,  without  giving  defend- 
ant an  opportunity  to  answer,  is  erroneous. 

Palmer  v.  Salisbury,  38  App.  Div.  139;  90  St.  Rep.  637;  56  Supp.  637. 

Upon  the  complaint  being  amended  in  a  material  particular,  the  defend- 
ant has  an  absoulte  and  unrestricted  right  to  interpose  any  lawful  defense 
which  he  may  possess. 

Harriott  v.  Wells,  9  Bosw.  631. 
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By  section  272  of  the  Old  Code,  giving  referees  the  same  power  to  allow 
amendments  as  the  court  upon  the  trial,  the  referee  has  power,  on  applica- 
tion to  amend  the  complaint  on  trial  by  inserting  material  allegations,  con- 
cerning which  no  evidence  has  been  given,  to  impose,  as  a  condition  to  allow- 
ing the  amendment  that  the  defendant  be  permitted  to  answer  or  demur  to 
the  amended  complaint. 

Smith  V.  Rathbun,  75  N.  T.  122,  Reversing  13  Hun,  47. 

After  a  motion  has  been  made  to  set  aside  a  pleading  for  a  defect  therein, 
the  same  cannot  be  amended  without  payment  of  costs. 
Williams  v.  Wilkinson,  1  Ck>de.  R.  (N.  8.)  20. 

In  Stemler  v.  New  York,  45  App.  Div.  573;  95  St.  Rep.  403;  Gl  Supp. 
403,  the  defendant  was  allowed  to  amend  its  answer  upon  condition  that  it 
stipulate  to  apply  for  a  preference  of  the  case  on  the  calendar,  so  as  to  avoid 
the  delay  attendant  upon  renoticing  the  case  for  trial,  and  ujion  payment 
of  the  costs  of  the  action  to  date. 

8.  Change  of  oatute  of  action  or  defense. 

An  amendment  which  changes  the  cause  of  action  but  not  the  nature  of 
the  claim  will  be  allowed  upon  payment  of  term  und  motion  costF,  unless 
the  defendant  changes  his  defense,  in  \rhich  case  he  is  eutiilid  to  the  pay- 
ment of  all  the  costs  up  <o  the  time  of  the  amendtnenU 

Chapman  v.  Webb,  G  How.  Tr.  390. 

It  is  the  univertMl  rule  thst«  in  iLe  allowance  of  amendnienls  which 
chsnge  ynbiitanlially  the  imture  of  the  subject  of  the  action  or  the  nature 
of  tl<e  d^fenttC  and  present  ii^w  issues,  snch  terms  should  be  imjioscd  as  may 
indcuiuify  the  other  parly  fnr  J.is  taxable  «-*^«ts  incurred  in  the  action,  pro- 
vided he  has  raised  th«  objection  at  ^hc  first  npportunitv. 

Marsh  t.  McNair,  iO  Qun,  21 G. 

Priudle  v.  Aldrich,  13  Ho;v.  Cr.  460. 

Proctor  T.  Andrews,  I  Sand.  70. 

Ferris  r.  Hard,  8  Misc.  359;  27  Supp.  252. 

Carrier  v.  Dellay,  3  How.  Pr.  173. 

Downer  v.  Thompson,  G  Hill,  377. 

Where  a  new  cause  of  notion  ib  introduced  by  amendment,  the  costs  up  to 
the  date  of  the  amendment  should  be  paid  by  the  party  applying  for  the 
favor. 

Nanetty  v.  Naylor,  2  Law  Bull.  65. 

Miller  v.  Watson,  0  Wend.  506. 

The  rule  laid  down  in  Union  Bank  v.  Mott,  11  How.  Pr.  42,  is  that  in  all 
cases  of  the  amendment  of  pleadings,  the  amendment  shall  not  be  made  at 
the  expense  of  the  opposite  party  and  he  must  be  indemnified  for  all  addi- 
tional expense  involved  in  such  amendment. 
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A  triftl  fee  and  disburBemenU  incurred  by  the  defendant  were  allowed  in 
thiB  ease. 
Bee  Turner  t.  Hillerline,  14  How.  Pr.  231. 

In  allowing  an  amendment  of  a  complaint,  on  an  appeal  from  a  juBtioe'a 
court,  upon  questions  of  law,  such  terms  should  be  imposed  as  will  place 
the  adverse  party  as  nearly  as  possible  in  the  position  he  occupied  before  he 
acted  on  the  claim  made  by  the  plaintiff. 

CKNeill  ▼.  Morris,  28  Misc.  613;  69  Supp..l075;  93  St.  Rep.  i076. 

Where  it  is  impossible  for  the  plaintiff  to  recover  on  his  complaint  as  it 
ttands  and  he  moves  to  amend  it  on  a  new  trial,  granted  on  appeal,  with 
coats  to  Abide  the  final  event,  he  should  be  granted  such  leave  only  on  pay- 
ment of  all  costs  and  disbursements  subsequent  to  the  service  of  the  oom- 
plainty  together  with  the  costs  and  disbursements  of  the  appeal. 

McEntyre  v.  Tucker,  40  App.  Div.  444;  68  Supp.  146;  92  St  Rep.  146. 

Fox  V.  Davidson,  40  App.  Div.  620;  92  St.  Rep.  147;  68  Supp.  147. 

Leave  to  amend  a  complaint,  setting  forth  a  cause  of  action  upon  which 
the  plaintiff  confessedly  cannot  recover,  by  substituting  for  it  another  cause 
of  action,  should  be  granted  only  upon  payment  of  the  taxable  costs  of  the 
action  and  for  opposing  the  motion. 

Ruellan  v.  Stillwell,  U\)  St.  Rep.  344;  66  Supp.  344. 

In  Weeks  v.  O'Brien,  13  Misc.  603;  68  St.  Rep.  416;  34  Supp.  687,  the  com- 
plaint was  dismissed  on  the  trial  and  the  judgment  was  affirmed  by  the 
General  Term.  The  Court  of  Appeals  held  that  the  complaint  was  defective 
but  judgment  was  reversed  upon  another  ground.  On  the  second  trial, 
plaintiff  moved  to  amend  and  the  court  held  that  he  should  be  granted  such 
leave  on  condition  of  his  paying  the  costs  of  the  action  inclusive  of  the  costs 
of  the  former  General  Term. 

Where  permission  is  given  plaintiff  to  amend  his  complaint  so  as  to  de- 
clare on  a  different  obligation  than  the  one  set  forth  in  the  original  com- 
plaint, the  terms  imposed  should  be  the  payment  of  the  costs  of  the  action 
up  to  the  time  of  the  motion. 

Frisbie  v  Averell,  87  Hun,  217;  67  St.  Rep.  768;  33  Supp.  1021. 

An  action  was  bi  ought  to  compel  a  reassignment  of  a  certain  insurance 
policy  given,  as  it  was  claimed,  as  collateral  only.  On  the  first  trial,  the 
complaint  was  dismissed,  but  this  judgment  was  reversed  and  new  trial 
granted  by  the  General  Term.  The  second  trial  resulted  in  a  judgment  for 
the  plaictitf  which  was  affirmed  by  the  General  Term  but  reversed  and  a 
new  trial  granted  by  the  Court  of  Appeals.  Plaintiff  was  afterwards  al- 
loiMid  to  amend  the  complaint  by  inserting  allegations  showing  mutual  mis- 
tatoBi.  Held:  That  the  proper  terms  on  which  the  amendment  should  have 
betn  allowed  were  the  payment  of  all  the  defendant's  costs,  from  and  in- 
cluding the  second  trial  to  the  time  of  the  amendment. 

Marsh  v.  McNair,  40  Hun,  216. 

After  the  cause  had  been  two  years  at  issue  and  twice  noticed  for  trial. 
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the  plaintiffs  were  allowed  to  amend  their  declaration  by  adding  a  new 
count  on  the  same  cause  of  action,  upon  payment  of  the  costs  of  the  motion 
and  of  the  pleas  if  they  were  withdrawn  or  a  new  defense  was  interposed 
in  consequence  of  the  amendment. 

Saltus  V.  Bayard,  12  Wend.  288. 

Beekman  ▼.  Waters,  3  Johns.  Ch.  410. 

A  plaintiff,  after  having  noticed  his  cause  for  trial,  should  be  permitted 
to  amend  tl\e  declaration  by  changing  the  venue,  on  paying  the  costs  of  re- 
sisting the  motion  and  of  the  former  plea  if  a  new  defense  was  interpoaed. 

Farrington  v.  Suydam,  0  Wend.  430. 

In  Troy  ft  Boston  B.  R.  Go.  v.  Tibbitts,  11  How.  Fr.  168,  the  judgment 
recovered  in  plaintiff's  favor  was  reversed  on  appeal;  on  application  to 
amend  the  complaint  by  adding  new  and  essential  allegations  which  re- 
quired new  lines  of  defense,  payment  of  all  of  defendant's  coats,  less  an  ex- 
tra allowance,  was  imposed  as  a  condition. 

See  Havemeyer  v.  Havemeyer,  48  Super.  Ct.  104. 

Alao,  Wardlaw  v.  New  York  City  Mayor,  etc  30  Abb.  N.  C.  139;  23  Supp. 
669. 

In  Bausch  v.  Ingersoll,  41  St.  Rep.  681;  16  Supp.  336,  which  was  an  ac- 
tion for  bleach  of  promise,  the  cause  was  on  the  day  calendar  for  trial, 
when  the  defendant  moved  for  leave. to  serve  an  amended  answer,  in  which 
he  admitted  the  making  of  the  contract  of  marriage,  but  alleged  that  plain- 
tiff's conduct  was  inconsistent  with  the  continuance  of  the  engagement  and 
that  she  deceived  defendant  by  her  misrepresentations  and  conduct.  He 
was  allowed  to  amend  on  condition  that  he  pay  the  costs  of  the  action  and 
of  the  motion  and  serve  the  amended  answer  within  one  day,  Its  sufficiency 
to  be  determined  by  the  trial  judge,  that  the  cause  should  be  tried  when 
reached,  unless  adjourned  on  plaintiff's  motion. 

Where,  after  a  plaintiff  is  nonsuited  for  want  of  a  special  count  or  be- 
cause of  a  count  substantially  deficient,  he  should  be  allowed  to  amend  only 
on  the  condition  that  he  pay  the  defendant  the  costs  of  the  plea  and  the 
subsequent  proceedings,  together  with  the  costs  of  opposing  the  motion. 

Bennett  v.  City  of  New  York,  1  Sand.  658. 

After  the  service  of  the  answer,  the  plaintiff  should  be  allowed  to  amend 
his  complaint  only  on  payment  of  the  taxable  costs  of  the  action  up  to  that 
time,  together  with  the  costs  of  the  motion  to  amend. 

Wohltman  v.  Goff,  15  Civ.  Pro.  R.  39;  4  Supp.  210. 

See  Warren  v.  Campbell,  1  How.  Pr.  60. 

After  a  verdict,  the  plaintiffs  were  allowed  to  amend  their  declaration 
to  conform  to  the  proof  given  on  the  trial,  on  condition  that  they  consent 
to  set  aside  the  verdict  and  pay  defendant's  costs  of  the  circuit  and  of  re- 
sisting the  motion  to  amend. 

Hull  V.  Turner,  1  Wend.  72. 

In  Pease  v.  Morgan,  7  Johns.  468,  the  plaintiff  was  allowed  to  amend  his 
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declaration  on  payment  of  oosta  in  the  court  below  subsequent  to  the  dec- 
laration and  the  defendant  was  allowed  20  days  after  service  of  such  amend- 
ed declaration  to  pay  the  amount  recovered  below  without  costs  or  to  plead. 

In  Grattan  v.  Metropolitan  Life  Ins.  Co.  80  N.  Y.  281,  the  court  held  that 
it  was  clearly  within  the  power  of  the  referee  to  allow  the  plaintiff,  upon 
payment  of  costs  to  the  defendant,- to  amend  his  complaint,  wherein  he 
originally  alleged  that  proper  proofs  of  death  had  been  furnished,  by  alleg- 
ing that  'Hhe  defendant  had  waived  the  requirements  in  the  policy  that 
the  plaintiff  should  furnish  proofs  of  the  death"  of  the  insured. 

After  a  case  had  been  tried  in  municipal  court  and  was  on  its  second 
trial  before  a  referee,  it  was  held  proper  for  the  court  to  impose,  as  a  con- 
dition for  permitting  an  amendment  to  the  answer,  that  the  defendant  pay 
the  plaintiff's  disbursements  incurred  in  the  action  since  the  trial  thereof 
in  the  municipal  court,  and  the  sum  of  fifty  dollars  to  be  applied  on  plain- 
tilTs  costs  in  the  action  in  the  event  that  he  recovers  therein. 

Van  Allen  v.  Gordon,  92  Hun,  500;  36  Supp.  987. 

After  an  action  of  trespass  has  been  brought  for  a  levy  under  a  fi.  fa.  the 
court  allowed  an  amendment  by  adding  the  name  of  a  plaintiff  and  correct- 
ing the  name  of  the  place  at  which  it  was  tested,  on  payment  of  costs  of 
the  action  and  motion. 

Porter  v.  Goodman,  1  Cow.  413. 

In  an  action  where  a  verdict  was  set  aside  on  the  ground  of  the  admission 
of  evidence  not  warranted  by  the  pleadings,  the  defendants  were  allowed  to 
amend,  so  as  to  let  in  a  defense  which,  as  the  pleadings  stood,  was  inadmis- 
sible, on  the  condition  that  they  pay  all  the  plaintiff's  costs  subsequent  to 
the  pleadings  allowed  to  be  amended. 

People  V.  Holmes^  5  Wend.  191. 

The  plaintiff  was  permitted  to  amend  by  adding  a  new  count,  setting  forth 
a  special  agreement,  nine  years  after  the  commencement  of  the  suit,  and 
after  three  trials  had  at  the  circuit,  upon  payment  of  all  costs  subsequent  to 
the  declaration  upon  which  the  issues  were  taken. 

Miller  v.  Watson,  6  Wend.  506. 

In  Keeler  v.  Shears,  6  Wend.  540,  the  plaintiff  was  allowed  to  amend  a 
pleading  demurred  to  on  payment  of  costs  of  the  demurrer  and  of  resisting 
motion  to  amend. 

Where  judgment  is  given  against  the  plaintiff  on  demurrer  after  a  verdict 
in  his  favor  on  the  issue  of  fact,  he  will  be  permitted  to  amend  on  condition 
that  he  pay  the  costs  of  the  demurrer,  relinquish  the  verdict  and  pay  all 
costs  subsequent  to  the  joining  of  the  issue. 

Fidler  v.  Cooper,  19  Wend.  285. 

In  an  action  of  assumpait  for  money  had  and  received,  brought  by. execu- 
tors, which  had  been  referred  and  report  in  plaintiff's  favor  made  thereon, 
plaintiff  relied  upon  promises  made  to  the  testator  but  it  subsequently  de- 
veloped that  the  money  came  into  defendant's  hands  after  the  testator's 
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death  though  on  a  retainer  previous  to  that  time.    The  plaintiffs  were  per- 
mitted to  amend  upon  payment  of  the  costs  of  opposing  the  moUon  to  amend, 
and  the  costs  of  the  defendant  in  preparing  to  set  aside  the  report  of  the  ref- 
erees and  subsequent  proceedings  thereon. 
Flower's  Executors  ▼.  Garr,  20  Wend.  668. 

d.  Immaterial  varianoe  or  ieehmoal  defect. 

Where  the  yarianoe  between  the  allegations  in  the  pleadings  and  the  proof 
is  not  material,  the  court  may  order  an  immediate  amendment,  vfithaut 

€0at9. 

Code  of  Ciyil  Procedure,  section  640. 

Where  the  defect  in  the  pleadings  is  purely  technical,  amendments  are 
Allowed  without  imposing  costs. 

Vanderpcol  t.  Tarbox,  1  Leg.  Obs.  150. 

Where  plaintiff  is  allowed  to  amend  after  trial  in  order  to  correct  clerical 
errors,  it  should  be  on  the  payment  of  the  same  costs  as  if  the  amendment 
had  been  made  previous  to  the  hearing  of  the  cause. 

Every  v.  Merwin,  6  Cow.  360. 

When  a  plaintiff  has  been  nonsuited  by  a  variance,  arising  from  a  cleri- 
cal mistake,  the  nonsuit  should  be  set  aside  and  leave  given  to  amend  on 
iwyment  of  costs. 

Lion  V.  Burtis,  18  Johns.  610. 

Where  the  plaintiff,  by  his  proposed  amendment,  would  change  merely 
the  form  of  the  complaint,  and  not,  in  any  way,  the  cause  of  action,  he 
should  not  be  taxed  with  all  the  costs  of  the  action  as  a  condition  to  such 
Amendment. 

Minton  v.  Home  Benefit  Society,  16  St.  Rep.  1001 ;  1  Supp.  838. 

In  an  action  on  two  promissory  notes  there  was  a  variance  of  a  few  cents 
iietween  the  declaration  and  the  notes  notwithstanding  which  a  verdict  was 
directed  for  the  plaintiff  at  circuit.  The  plaintiff  subsequently  moved  to 
amend  and  the  court  held  that,  as  the  defendant  had  been  misled  by  the 
•omission  of  the  plaintiff,  the  latter  could  amend  only  on  condition  that  he 
consent  to  a  new  trial  within  thirty  days. 

Hoffnagle  v.  Leavitt,  7  Cow.  617. 
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PLACE  V.  BLEYL. 

U5  App.  Div.  17;  9i  8i.  Rep.  800;  60  Supp.  800.] 

(Supreme   Court y   Appellate   Dioisian,  Third  Department.    November  21, 

1899. ) 

1.  Action  fob  Sbbyices — Pleading — ^Answer. 

An  answer^  in  an  action  to  recover  for  services  rendered,  which  did  not 
deny  the  contract  set  out  in  the  complaint,  but  alleged  that  the  services 
for  which  plaintiff  claims  were  in  fact  rendered  by  another,  does  not 
plead  a  defense. 

2.  Trial — MonoN  fob  Judgment  on  Pleadings. 

A  plaintiff  may  move  for  judgment  on  the  pleadings  although  he  has  re- 
plied to  a  counterclaim  set  out  in  the  answer,  and  did  not  demur  to  the 
answer. 

3.  Pabtnsbship — Sttit  bt  Subvivino  Pabtneb. 

A  surviving  member  of  a  firm  can  sue  in  his  own  name  for  claims  due 
the  firm. 

Note. — Judgment  at  Tbial  on  Pleadings. 

The  defendant  does  not  waive  his  right  to  raise  the  objection  as  to  the 
jurisdiction  of  the  court  or  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  by  omitting  to  raise  such  objection  by  de- 
murrer or  answer. 

Code  of  Civil  Procedure,  section  499. 

"It  is  the  better  opinion  that,  under  the  New  Procedure,  plaintiff  may 
move  at  the  opening  of  the  trial  for  judgment  on  the  pleadings  and  may  do 
so  as  well  on  the  grounds  that  defendant  has  not  attempted  to  take  issue 
or  that  the  denials  attempted  by  answer  are  insufficient,  as  that  the  new 
matter  relied  on  by^he  answer  is  no  defense." 

Abb.  Trial  Brief  on  Pleadings,  section  695. 

"If  a  pleading  be  substantially  defective,  the  honest  course  is  to  demur  to 
it  and  tiius  give  court  and  counsel  a  fair  opportunity  to  examine  and  con- 
sider the  question  of  law  that  is  involved.  If  there  be  any  reasonable  doubt 
as  to  the  insufficiency  of  the  pleading,  the  court  should  deny  a  motion  that  is 
sprung  at  the  trial  for  judgment  on  the  pleadings." — Van  Hoesen,  J. 

Giles  Lithographic  ft  L.  P.  Co.  v.  Recamier  Mfg.  Co.  14  Daly,  475;  15  St 
Rep.  354. 
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Appeal  from  trial  term,  Fulton  county. 
Action  by  William  H.  Place  against  Edward  BleyL     From  a 
judgment  in  favor  of  plaintiflP^  defendant  appeals.     Affirmed. 

Argued  before  Pabkbb^  P.  J.,  and  Landon,  Hjesriok,  Meb- 
WIN,  and  Putnam,  JJ. 

H.  D.  Wright,  for  appellant 

Frank  Talbot,  for  respondent. 

Parkeb,  p.  J.  The  complaint  substantially  sets  forth  that 
the  plaintiff^  upon  defendant's  order  and  request,  performed 
services  for  him  in  sawing  lumber  at  an  agreed  price,  that  such 
services  amounted  to  and  were  of  the  just  value  of  $830,  and  that 

JuDQMXNT  AT  TuxAL  ON  PtBADiNae, — Continued. 

Where  a  cause  has  been  brought  to  a  hearing  on  bill  and  answer,  all  the 
averments  in  the  answer  are  to  be  taken  for  true  and  where  the  defendant 
states  that  he  believes  and  hopes  to  be  able  to  prove  such  and  such  matters, 
they  must  be  considered  as  proven. 

Brinlcerhoff  v.  Brown,  7  Johns.  Gh.  217. 

If  the  allegations  contained  in  the  complaint  arc  not  controverted  by  the 
answer  they  must  be  considered  as  true,  and  if  a  cause  of  action  is  alleged 
by  the  plaintiff,  he  is  entitled  to  judgment  on  the  pleadings. 

Bacon  v.  Gropsey,  7  N.  Y.  195. 

Where  the  facts  set  up  in  the  action  would  not  be  admissible  in  evidence 
against  the  plaintiff's  objection,  a  motion  for  judgment  for  plaintiff  should 
be  granted. 

Grocers'  Bank  v.  Murphy,  9  Daly,  610. 

Where  the  answer  admits  the  cause  of  action  and  peeks  to  avoid  it  by  al« 
leging  new  matter  which  is  insufficient,  the  plaintiff  is  entitled  to  judgment. 
Mallory  v.  Lamphear,  8  How.  Pr.  491. 

In  an  action  to  foreclose  a  mortgage,  the  defendant  averred  a  tender 
which  was  made  in  payment  of  the  mortgage  debt  evidenced  and  secured  by 
the  bond  and  mortgage.  The  amount  of  the  tender  at  the  date  it  was  made, 
which  was  subsequent  to  the  commencement  of  the  action,  was  greater  than 
the  debt,  but  no  tender  for  costs  was  made.  Held:  There  vras  no  need 
of  proof  of  the  amount  of  the  debt  aside  from  the  averments  of  the  plead- 
ings; that  plaintiff  was  entitled  to  judgment  as  the  tender  was  not  miA* 
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by  reason  thereof  defendant  was  indebted  to  him  in  that  amount. 
The  answer  nowhere  contains  a  denial,  either  general  or  specific, 
of  such  averments.  It  is  true  that  the  second  defense,  read  in 
connection  with  the  first,  amounts  substantially  to  a  statement 
that  the  ''work,  labor,  and  services  set  forth  in  the  complaint" 
(that  is,  the  services  for  which  plaintiff  claims)  were  in  fact  ren- 
dered by  one  Van  Denberg,  who  had  for  a  long  time  been  the 
owner  and  in  possession  of  the  mill  where  the  lumber  was 
sawed,  and  under  a  contract  made  with  him,  and  who  the  defend- 
ant supposed  and  then  believed  still  owned  and  operated  it  for 
his  own  benefit.  But  a  version  of  the  transaction  inconsistent 
with  that  set  forth  in  the  complaint  is  not  a  denial.  West  v. 
American  Exchange  Bank,  44  Barb.  175, 179 ;  Powers  v.  Home. 

Judgment  at  Tbial  on  Flkadings, — continued. 

dent,  and  that  the  motion  for  judgment   on  the  pleadings  was  properly 
granted. 

Eaton  V.  Wells,  82  N.  Y.  576;  Aff'g  22  Hun,  123. 

Where,  in  an  action  for  goods  sold  and  delivered,  commenced  January 
6th,  1896,  the  defendant  in  his  answer  denies  that  the  term  of  credit  given  on 
such  sale  had  expired  at  the  conmiencement  of  the  action,  and  alleges  that 
the  purchase  price  was  to  he  paid  in  weekly  instalments,  "the  first  so  as  to 
fall  due  Januaiy  6th,  1896,  such  first  payment  to  amount  to  $243.26 ;  that 
such  instalment  was  the  only  one  due  at  the  time  of  the  commencement  of 
this  action,"  the  plaintiff  is  not  entitled  to  judgment  on  the  pleadings  for 
$243.26,  as  that  first  instalment  did  not  fall  due  until  the  day  the  action 
was  commenced  and  the  law  gives  the  whole  of  that  day  within  which  to 
make  payment  and  no  right  of  action  accrued  to  the  promisee  for  nonpay- 
ment until  the  banning  of  the  day  following. 

Sturz  V.  Fisher,  88  App.  Div.  457;  90  St.  Rep.  479;  56  Supp.  479. 

In  an  action  for  slander,  the  defendant  in  his  answer  admitted  making 
the  charge  but  denied  that  it  was  false,  and  alleged  that,  in  a  certain  civil 
action  between  the  same  parties,  plaintiff  willfully  and  corruptly  testified 
falsely,  in  consequence  of  which  judgment  was  rendered  in  his  favor.  Held : 
Motion  by  plaintiff  for  judgment  on  the  answer  could  not  be  ordered,  as  the 
|rfea  set  forth  in  the  answer  was  not  one  in  mitigation  but  of  justification. 

Bums  V.  Monell,  26  St.  Rep.  942;  7  Supp.  624. 

Failure  to  demur  to  a  complaint  is  no  objection  to  a  dismissal  thereof  at 
the  trial  because  it  does  not  state  a  cause  of  action. 
Tooker  v.  Arnoux,  76  N.  Y.  397. 

VII.  N.  Y.  A.  0.  7 
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Watertown,  etc.^  Eailroad  Co.,  3  Hun,  285,  286 ;  Fleischmann 
V.  Stem,  90  N.  Y.  110,  114.  The  appellant's  counsel,  however, 
argues  to  us  that,  if  plaintiff  allowed  Van  Denberg  to  remain  in 
possession  of  the  mill,  and  so  enabled  him  to  conceal  his  agency; 
and  to  contract  as  if  the  mill,  and  the  right  to  use  the  same,  were 
Btill  his  own,  the  plaintiff  should  be  the  one  to  suffer  by  reason 
of  Van  Denberg's  deception,  and  that,  if  plaintiff  would  take  t( 
himself  the  benefits  of  Van  Denberg's  contract  to  saw  the  lum 
ber,  he  must  take  it  subject  to  the  mode  of  payment  agreed  to  iii 
such  contract,  viz.,  that  it  should  be  applied  on  Van  Denberg's 
note ;  and  he  invokes,  as  applicable  to  this  case,  the  principle  re- 
ferred to  by  Judge  Finch  in  Wright  v.  Cabot,  89  N.  Y.  574. 
But  the  difficulty  is  that  no  such  defense  was  set  up  in  his  answer 
and  hence,  if  applicable  to  this  case,  he  is  not  in  a  t^ndition  to 
prove  it.     There  is  no  averment  that  Van  Denberg  was  acting  as 


Judgment  at  Trial  oir  PLEADmos, — continued. 

A  referee  has  the  right,  without  taking  any  evidence,  to  dismiss  the 
complaint  upon  the  motion  of  defendant,  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Coffin  V.  Reynolds,  37  N.  Y.  640. 

So  he  may  render  judgment  for  the  plaintiff  if  the  answer  does  not  contaia 
facts  sufficient  to  constitute  a  defense. 
Schuyler  v.  Smith,  61  N.  Y.  309. 

The  rule  that  in  a  case  triable  by  a  court  without  a  jury  or  by  a  referee, 
If  evidence  is  presented,  there  must  be  a  decision  by  the  court  or  a  report 
of  the  referee  stating,  separately,  the  facts  found  and  the  conclusion  of 
law  bascil  thereon  as  required  by  section  1022  of  the  Code  of  Civil  Proced- 
ure, does  rot  apply  where  the  complaint  is  dismissed  before  the  introduction 
of  testimony  or  where  judgment  is  rendered  on  the  pleadings. 

Wood  V.  Lary,  124  N.  Y.  83;  26  N.  E.  338. 

It  was  held  in  Smith  v.  Countryman,  30  N.  Y.  665,  that  a  party  cannot  at 
the  trial  move  to  strike  out  a  portion  of  an  answer,  on  the  ground  that  the 
facts  stated  therein  do  not  constitute  a  valid  defense  in  the  action. 

Where  the  plaintiff  has  failed,  down  to  the  time  of  trial,  either  to  move 
for  judgment  upon  the  ground  that  the  answer  was  frivolous  or  to  move, 
tinder  section  646  of  the  Code  of  Civil  Procedure,  to  have  it  made  more  defl- 
aite  and  certain,  he  must  be  deemed  to  have  waived  any  defect  therein. 

Green  v,  Raymond.  14  Weekly  Dig.  322. 
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plaintiff's  agent^  nor  that  the  mill  was  plaintiff's  and  Van  Den- 
berg  was  operating  it.  The  admission — ^which  follows  from  a 
neglect  to  deny — ^that  he  (defendant)  contracted  at  an  agreed 
price  for  the  sawing  of  the  lumber  with  the  plaintiff  is  utterly  in- 
consistent with  the  claim  that  Van  Denberg,  though  really  agent, 
concealed  it  and  assumed  to  contract  as  principal.  No  such  is- 
sue as  he  argues  before  us  was  raised  by  the  answer,  and  there- 
fore it  was  not  considered  by  the  trial  court,  nor  is  it  to  be  con- 
sidered upon  this  appeal. 

The  plaintiff  clearly  had  the  right  to  move  for  judgment  on 
the  pleadings,  although  he  had  omitted  to  demur,  and  although 
he  had  replied  to  the  alleged  counterclaim.  Dinan  v.  Coneys, 
143  N.  Y.  644,  88  N.  E.  715 ;  62  St.  Rep.  795. 

Also,  there  was  no  defect  of  parties  plaintiff.  There  is  no 
averment  in  the  answer  that  Van  Denberg  ever  transferred  the 
mill  property  to  Place  and  Hunt.  But,  even  if  Hunt  had  been 
interested  with  Place  in  the  sawing  in  question,  upon  his  death 
Place  could  sue  in  his  own  name  as  a  surviving  partner. 

There  is  really  no  defense  set  up  in  the  answer,  and  the  judg. 
ment  on  the  pleadings  must  be  affirmed. 

Judipnent  affirmed,  with  costs.    All  concur. 
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PERSONS  et  al.  v.  BHUGER  et  at. 

W  App.  Div.  187;  94  8t.  Rep.  1071;  60  8upp.  1071JI 

{bupreme  Court,  Appellate  Diviaion,  Fourth  Department.    November  22, 

1899.) 

1.  FuuLDTSQ — Objection  to  Ooicpulint. 

Where  the  answer  contains  no  averment  that  there  is  a  defect  of  parties, 
defendant  may  not  question  the  sufficiency  of  the  complaint  ^n  the  trial 
on  account  of  such  defect. 

2.  Bills  and  Notes — ^Notabial  Cebtificatb — ^AoMissiBiLrrT  m  Evmcncs. 

Under  the  statute  of  Pennsylvania  providing  that  the  protests  and  attes- 
tations of  notaries  public,  properly  certified  by  them,  in  respect  to  the 

Note. — Sebvige  or  Nones  or  Protest  and  Dishonob. 
I.  Mode  or  Sebvice. 

a.  Oral  notice. 

b.  Written  notice  to  partjf — Modee  of  eervioe* 
c  Service  upon  agent. 

d.  Service  where  party  is  dead. 

e.  Service  upon  partners. 

t.   Service  upon  parties  jointly  liable, 
g.  Service  upon  bankrupt. 
II.  TniE  or  Sebvice. 
III.  FoBEiGN  Bills  and  Notes — Oontlict  or  Laws. 

Negotiable-Instbuhents  Law. 
Laws  1897,  Chapter  621. 
Notice  or  Dishonob — Service. 

Article  VIII.    Sections  167-179 ;  183-184. 


I.  Mode  or  Sebvice. 
a.  Oral  notice. 

It  is  sufficient  service  of  notice  of  dishonor  to  show  the  note  to  the  in- 
dorser  at  the  same  time  stating  that  demand  of  payment  had  been  made, 
which  was  refused,  and  that  the  holder  looks  to  such  indorser  for  payment. 

Cuyler  v.  Stevens,  4  Wend.  566 
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dishonor  of  all  bills  and  notice  to  the  drawers  or  indorsers  thereof,  may 
be  read  in  evidence  as  proof  of  the  facts  stated  therein,  the  certificate 
of  a  notary  in  Pennsylvania  is  admissible  to  prove,  protest  for  nonpay- 
ment and  notice  in  that  state  in  an  action  against  an  indorser  brought 
in  New  York. 

3.  Samb— NonoB  or  Pboixst — Sebviob  on  Aosnt. 

Service  of  notice  of  protest  on  the  agent  of  an  indorser  on  a  draft  waa 
sufficient  to  charge  the  latter  where  the  agent  was  authorized  by  power 
of  attorney  to  make  and  indorse  drafts,  checks,  etc,  and  acted  as  gen- 
eral agent  for  defendant  in  all  his  business  with  plaintiff  bank,  and  had 
full  charge  of  all  his  dealings  with  the  bank,  and  indorsed  the  draft 
in  suit  for  his  principal. 

4.  Samb— KonoB  of  Pbotbsi^-Pboof  of  Sbbviob. 

In  an  action  against  the  indorser  of  a  draft,  proof  that  the  notice  of  dis- 
honor which  was  returned  to  plaintiff  bank,  to  which  the  draft  had  been 
negotiated  by  defendant,  was  mailed  to  defendant  in  the  u^ual  course 
of  the  bank's  business,  is  sufficient  to  justify  a  finding  of  service  of  no- 

Bbbvigb  of  NoncB  of  Pbotbst  and  Dishonor,— continued. 

b.  Written  notice  to  party — Modes  of  service. 

The  notice  may  be  given  by  delivering  it  personlly  or  through  the  mails 
Negotiable-Instruments  Law,  8  1^7. 

Protests  made  prior  to  the  passage  of  the  Negotiable-Instruments  Law 
are  to  be  judged  now  without  regard  to  that  enactment. 

University  Press,  John  Wilson  ft  Son  v.  Williams,  28  Misc.  52;  93  St 
Rep.  817;  59  Supp.  817. 

Service  of  notice  of  protest  and  dishonor,  if  personal,  may  be  made  at 
any  place  where  the  party  upon  whom  it  is  served  happens  to  be  at  the 
time. 

Story  on  Promissory  Notes,  7  Ed.  sec  312* 

Hyslop  V.  Jones,  3  McLean  (UI  S.)  96. 

A  notice  left  at  the  indorser's  desk  in  the  custom-house,  with  a  person  in 
charge,  in  his  absence,  is  prima  facie  sufficient. 
Bank  of  Commonwealth  v.  Mudgett,  44  N.  Y.  514. 

Furthermore,  it  is  not  necessary  to  show  that  the  person  with  whom  the 
notice  was  left  was  in  the  employment  of  the  person  sought  to  be  charged. 
Mechanics'  Banking  Association  v.  Place,  4  Duer,  212. 

An  indorser  of  a  note  will  be  discharged  where  it  appears  that  the  notary 
employed  to  give  notice  of  the  nonpayment  of  the  note  to  such  indorser,  who 
resided  in  Williamsburgh,  left  a  written  notice  at  the  place  of  business,  in 
the  city  of  l^ew  York,  of  a  person  other  than  the  indorser,  but  bearing  the 
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tiee^  where  defendant  was  not  sworn  as  a  witness,  and  did  not  file  an  affi- 
davit that  no  notice  was  received  pursuant  to  Code  Git.  Proc  |  923, 
making  a  notarial  certificate  of  serrice  of  such  a  notice  presumptiTe 
evidence  of  the  facts  certified  unless  defendant  files  an  affidavit  of  de- 
nial. 

Appeal  from  trial  term,  Erie  coimly. 

Action  by  Henry  H.  Persons  and  another,  as  receivers  of  the 
Bank  of  Commerce  in  Buffalo,  against  Edward  H.  Krager,  im- 
pleaded, eta,  on  a  draft  indorsed  by  defendant.  From  a  judg- 
ment for  plaintiffs,  defendant  £ruger  appeals.      Affirmed. 

On  the  3d  of  December,  1896,  the  Bank  of  Commerce  was  dissolTed  by  a 
Judgment  of  the  supreme  court,  and  the  plaintiffs  were  appointed  receivers, 
and,  having  given  a  proper  bond,  duly  qualified  as  such,  and  entered  into 
possession  of  the  assets  of  the  said  bank,  and  continued  to  occupy  the  buUd- 

Sebvicb  of  Notigb  of  Protbst  asd  DiBHOifOBf^contlnaed. 

same  name,  no  person  being  there  present.  Tht  notary  had  no  information 
in  respect  to  the  residence  of  the  indorser,  except  that  a  person  of  the  same 
name  had  a  place  of  business  in  the  city  of  New  York;  and  upon  going  to  the 
place  of  business  of  the  holder  of  the  note,  for  the  purpose  of  making  further 
inquiry,  was  unable  to  find  the  holder,  or  to  obtain  any  further  information. 
Lawrence  v.  Miller,  16  N.  T.  235. 

If  the  house  be  shut  up  in  consequence  of  the  temporary  absence  of  the 
indorser,  notice  may  be  left  there,  or  at  a  neighboring  house,  for  it  is  the 
duty  of  the  party,  under  such  circumstances,  to  have  some  person  there 
ready  to  receive  such  communications. 

Stewart  v.  Eden,  2  Caines,  121. 

In  the  above  case  a  written  notice  was  rolled  up  and  placed  in  the  key 
hole  of  an  outside  door  of  the  house.    Such  service  was  held  sufficient 

So,  notice  of  nonpayment  of  a  bill,  left  by  a  notary  for  the  indorser  at 
bis  boarding  house  with  his  fellow-boarder,  with  the  request  to  deliver  it  to 
the  indorser,  who  was  not  within  at  the  time,  is  sufficient. 

Bank  of  U.  S.  v.  Hatch,  6  Peters  (U.  S.)  250. 

It  is  insufficient  to  leave  a  notice-  at  the  store  of  the  son  of  the  party  to  be 
charged,  where  the  latter  has  no  concern  with  the  store  and  the  same  is  not 
his  place  of  business,  although  it  is  under  the  same  roof  as  the  residence  of 
the  party. 

United  States  Bank  v.  Corcoran,  2  Peters  (U.  S.)  121. 

Where  an  indorser,  just  before  maturity  of  a  note,  requested  the  holder 
to  wait  three  or  four  days  and  promised  that  if  he  would  so  wait,  the  note 
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lug  of  the  Bank  of  Commerce  as  their  office,  and  to  use  the  mail  box  at  the 
post  office  from  which  the  mail  for  the  bank  was  taken  by  the  janitor,  the 
same  as  before  the  failure. 

Argued  before  Hasdin^  P.  J.,  and  Adams^  McLbnnan,  and 
Spbino^  JJ. 

C.  J.  Church,  for  appellant. 

N orris  Morey  and  Edward  B.  Bosley,  for  respondents. 

Hardin^  P.  J.     Plaintiffs'  complaint  alleges  that  on  October 
13,  1896,  at  the  city  of  New  York,  the  defendant  Buffalo  City. 
Mills,  Limited,  made  its  draft  or  bill  of  exchange,  in  writing,  for. 
value  received,  by  its  duly-authorized  agent  and  manager.     Said 
draft  was  dated  on  October  13,  1896,  and  was  for  $450,  and 


Sbsviob  of  Nottob  of  Protbbt  and  Dishonor, — cod  tinned. 

would  be  fixed  up,  such  indorser  cannot  object  because  the  note  was  not  pro- ' 
tested  till  the  expiration  of  the  requested  time  after  maturity,  which  was 
later  than  the  law  would  have  otherwise  allowed. 

Bush  y.  Gilmore,  45  App.  Div.  89;  95  St.  Rep.  682;  61  Supp.  682. 

Where  by  reason  of  the  absence  of  mail  facilities,  notice  must  be  sent  by 
special  messenger,  it  is  sufficient  if  efforts  to  notify  the  person  to  be  charged 
are  begun  on  the  day  after  the  dishonor,  and  continued  with  ordinary  dili- 
gence. 

Fish  V.  Jackman,  19  Me.  467. 

It  is  prima  facie  sufficient  to  mail  notice  of  dishonor  to  the  place  where 
the  notary,  upon  inquiry,  ascertains  the  indorser  resides,  and  where  the  bill 
or  note  is  dated. 

Wells  V.  Whitehead,  15  Wend.  527. 

University  Press,  John  Wilson  &  Son  ▼.  Williams,  28  Misc.  52;  93  St. 
Bep.  817;  69  Supp.  817. 

Thus,  sufficient  diligence  in  giving  notice  of  the  dishonor  of  a  bill  to  the ' 
maker  ia  shown  where  the  notary  testified  that  on  the  acceptance  of  the  bill  ■ 
being  refused  in  Kew  Orleans,  the  place  where  it  was  payable,  he  made  dill- ' 
gent  inquiry  as  to  the  drawer's  residence,  and  learned  that  his  reputed  resi- 
dence was  at  Washington,  where  the  bill  was  dated,  and  to  the  best  of  the  no-  ' 
tary's  knowledge  and  belief  such  was  his  residence,  and  thereupon  notice 
was  sent  tc  the  drawer  at  Washington,  although  the  testimony  on  the  lat- 
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drawn^  payable  three  months  after  date^  to  the  order  of  E.  H. 
Ejruger  &  Co.,  and  addressed  to  Messrs.  Lovegrove  &  Co.,  No. 
143  North  Third  street,  Philadelphia.  It  is  alleged  that  the 
drawer  delivered  the  draft  to  the  drawee,  and  that  on  the  16th 
of  October,  1896,  Lovegrove  accepted  the  draft,  in  writing,  and 
that  the  acceptance  was  made  by  Lovegrove  ''under  his  firm 
name  of  Lovegrove  &  Co."  It  is  averred  that  "thereafter  the  said 
draft  was  duly  indorsed,  and  delivered,  before  maturity,  and  for 
value  received,  by  the  defendant  Kruger,  the  payee  therein 
named,  under  his  fiim  name  of  E.  H.  Kruger  &  Co.,  by  his  duly- 
authorized  agent  and  attorney,  to  the  Bank  of  Conmierce  in  Buf- 
falo." It  is  also  alleged  that  on  January  13,  1897,  when  the 
draft  became  due,  "it  was  duly  presented  for  payment  to  the  de- 

Service  of  Notiob  of  Protest  and  Dishonor. — continued. 

ter's  part  proved  tlmt  he  was,  and  long  had  been,  a  resident  of  New  Orleans, 
and  was  temporarily  at  Washington  when  the  bill  was  drawn,  and  the  evi- 
dence also  showed  that  the  same  notary  had  known  the  maker  several  years, 
and  three  months  before  had  entered  of  record  an  official  act  as  notary,  in 
which  the  drawer  was  described  as  residing  in  New  Orleans. 
Carroll  v.  Upton,  2  Sand.  171. 

So,  it  is  sufficient  to  send  notice  of  nonpayment  to  the  town  where  the 
note  bears  date,  where  the  indorser  had  resided  until  a  few  weeks  previous 
to  its  datCj  and  where  the  holder  was  informed  he  resided,  when  it  was  pre- 
sented for  discount. 

Bank  of  Utica  v.  Davidson,  5  Wend.  587. 

It  is  sufficient  evidence  of  diligence  where  two  notices  were  sent  to  the 
drawers  of  a  bill,  one  at  New  \ork  city,  where  the  bill  was  dated,  and  the 
other  at  Norfolk,  Va.,  when  such  mukcrs  in  fact  resided  in  Petersburgh,  N. 
Y.,  where  diligent  inquiry  was  made  after  the  makers  at  the  banks  in 
New  York,  and  the  information  was  that  they  resided  in  Norfolk,  Va. 

Chapman  v.  Lipscombe,  1  John.  203. 

But  where  the  notice  is  sent  to  the  wrong  place  and  is  not  received  by  the 
indorser,  it  is  insufficient,  where  it  appears  that  the  notary  directed  notice 
to  the  indorser  at  the  place  where  the  note  was  dated,  and  said  he  made  in- 
effectual iijquiry  of  persons  in  the  barroom  of  a  hotel  and  of  others  whom 
he  either  met  at  the  postoffice  or  in  the  street,  but  was  unable  to  give  the 
names  of  any  of  them,  especially  as  it  appeared  that  a  more  thorough  in* 
quiry  would  have  proved  effectual. 

Spencer  v.  Bank  of  Salina.  3  Hill.  520. 
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f  endant  Lovegrove  by  a  notary  public,  and  payment  thereof  de- 
manded ;  that  payment  of  the  whole  or  any  part  thereof  was  re- 
fused, whereupon,  on  said  day,  it  was  protested  for  nonpayment, 
and  notice  of  such  presentment,  demand,  nonpayment,  and  pro- 
test served  upon  each  of  the  defendants/'  It  is  further  averred 
that  the  Bank  of  Commerce  in,  Buffalo  was,  and  that  these  plain- 
tiffs, since  their  appointment  as  receivers,  have  been,  and  now 
are,  the  owners  and  holders  of  said  draft.  In  the  amended  an- 
swer of  the  defendant  Kruger  he  denies  "that  he  is  the  sole  mem- 
ber of  the  firm  of  Edward  H.  Kruger  &  Co.,  doing  business  at 
Elizabeth  City,  in  the  state  of  North  Carolina,"  and  also  makes 
several  other  denials  not  important  to  be  stated.  Among  other 
allegations  found  in  his  answer  is  the  following: 

"And  the  said  defendant  Edward  H.  Kniger,  for  a  further  and  separate 
answer  and  defense,  herein  alleges  and  shows  to  the  court  on  information 

Service  of  Kotxor  of  Protest  akd  Dishonor, — continued. 

So  due  diligence  is  not  shown  where  notice  is  directed  to  the  place  where 
the  paper  ib  dated  if  the  indorser  do  not  reside  there,  and  no  inquiry  is  made 
to  ascertain  his  residence. 

Lowery  v.  Scott,  24  Wend.  368. 

Spencer  v.  Bank  of  Salina,  3  Hill,  520. 

Likewise  if  the  indorser  remove  from  his  place  of  residence  between  the 
making  and  maturity  of  the  note  without  the  knowledge  of  the  holder,  a  no- 
tice of  nonpayment  deposited  in  the  postoffice  directed  to  his  former  resi- 
dence ifl  sufficient,  although  not  received. 

Ward  v.  Perrin,  54  Barb.  89. 

Sufficient  diligence  is  also  shown  where  the  indorser  of  a  bill,  residing  at 
its  date  in  Troy,  before  its  maturity  removed  to  and  commenced  business  in 
the  city  of  New  York,  but  his  name  was  not  in  the  directory  of  that  place, 
and  the  notary  protesting  the  bill  in  New  York,  inquired  of  the  acceptor  and 
holder,  and  being  informed  by  them  that  the  indorser  lived  in  Troy,  sent  a 
notice  to  him  by  mail  at  that  place. 

Rawdon  v.  Redfield,  2  Sand.  178. 

So  due  diligence  is  shown  in  the  service  of  notice  of  protest  upon  an  in- 
dorser of  a  note,  the  indorsement  being  "M.  Hazard,"  but  so  written  as  to 
look  like  A.  G.  Hazard,  which  the  notary  believed  it  to  be,  where  the  latter 
sent  the  notice  addressed  to  "A.  C.  Hazard,  BuiTalo",  that  being  the  indor- 
ser's  residence,  which  notice  was  received  after  several  days. 
•  Manufacturers'  &  Traders'  Bank  v.  Hazard,  30  N.  Y.  226. 
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and  belief  that  all  of  the  buBineas  done  under  the  name  of  Edward  H.  Kru- 
ger,  or  E.  H.  Kruger  &  Co.,  in  connection  with  the  making,  indorsing,  and 
delivering  of  any  and  all  promiiaory  notes  or  drafts  set  up  in  the  complaint, 
was  done  and  transacted,  using  the  designation  'ft  Co./  with  no  actual  part- 
ner or  partners  represented  thereby." 

The  answer  also  contained  allegations  relating  to  a  counter- 
claim,  which  counterclaim  was  withdrawn  before  the  trial. 
The  answer  contained  no  averment  that  there  was  a  defect  of 
parties,  and  the  defendant  Kruger  was  not  in  a  situation  to  ques- 
tion the  sufficiency  of  the  complaint  upon  the  trial.  Persons  v. 
Kruger,  39  App.  Div.  416,  91  St  Rep.  416 ;  57  N.  Y.  Supp.  416 
The  draft  mentioned  in  the  complaint  was  produced  and  offered 
in  evidence,  and  the  signatures  to  the  same  were  duly  shown  to  be 
genuine.  It  is  found  as  a  fact  that,  after  the  draft  was  accepted 
by  the  drawee,  "the  said  draft  was  duly  indorsed  and  delivered, 
before  maturity,  and  for  value  received,  by  the  defendant  Ed- 

Sbryicb  of  NoncB  of  Protbst  and  Dishonor, — continued. 

If  the  notary,  being  unable  to  ascertain  the  residence  of  the  indorser,  ap* 
ply  to  the  maker  for  information,  and  is  given  a  wrong  address  to  which  he 
mails  notice,  this  is  sufficient  to  charge  the  indorser,  although  the  latter  do 
not  reside  at  that  place  and  the  notice  is  not  received  by  him. 

Libby  v.  Adams,  32  Barb.  642. 

Gawtry  v.  Doane,  51  N.  Y.  84. 

Bank  of  Utica  v.  Davidson,  6  Wend.  687. 

Bank  of  Utica  v.  Bender,  21  Wend,  643. 

So  it  is  sufficient  service  of  notice  of  protest  upon  the  indorser  of  a  note 
where  the  agent  of  the  latter  took  such  note  to  a  bank  and  had  it  discounted 
at  the  same  time  giving  information  on  which  notice  was  subsequently  sent 
to  a  certain  town,  although  it  appeared  there  were  four  postoffices  in  the 
town,  and  the  postoffice  of  the  name  of  the  town  was  nine  miles  distant  from 
the  place  in  such  town  where  the  indorser  resided  and  which  itself  bad  a 
postoffice. 

Catskill  Bank  v.  Stall,  15  Wend.  364. 

An  indorser  of  a  note  will  be  liable  thereon  where  the  notice  of  protest 
was  addressed  to  him  at  Salamanca,  N.  Y.,  in  which  place  he  was  almost 
daily  engaged  in  the  business  of  selling  and  delivering  milk,  although 
he  resided  and  received  all  his  mail  at  West  Salamanca,  a  small  place  about 
two  miles  west  of  Salamanca,  and  did  not  receive  the  notice  mentioned. 

Brewster  v.  Schrader,  26  Misc.  480;  91  St.  Rep.  606;  57  Supp.  606. 
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ward  H.  Kruger,  the  payee  therein  named,  under  the  name  of  E. 
H.  Kruger  &  Co.,  by  his  duly-authorized  agent  and  attorney,  to- 
the  Bank  of  Commerce  in  Buffalo.''  The  evidence  produced  at 
the  trial  satisfactorily  established  the  fact  thus  stated.  It  was^ 
further  f oimd : 

"That  when  said  draft  became  due  and  payable,  to  wit,  on  or  about  Janu- 
ary 13,  1897,  it  was  duly  presented  for  payment  to  the  drawee  and  acceptor 
thereof,  to  wit^  Loyegrove  ft  Co.,  by  a  notary  public,  and  payment  thereof 
demanded ;  that  payment  thereof,  or  of  any  part  thereof,  was  refused,  where- 
upon the  said  draft  was,  on  said  date,  duly  protested  for  nonpayment,  and 
notice  of  said  presentment,  demand,  nonpayment,  and  protest  was  duly 
given  to  the  defendant  Edward  H.  Kruger." 


Upon  the  trial  some  evidence  was  given  tending  to  show  the 
statutes  of  Pennsylvania  in  respect  to  demand,  protest,  and  no- 

Service  of  Notice  of  Pbotest  and  Dishonor,-— continued. 

But  an  indorser  will  not  be  charged  who  did  not  receive  notice  of  dishonor,, 
and  resided  in  Ovid,  Seneca  County,  and  had  for  the  past  ten  years,  where  it 
appeared  that  notice  was  mailed  to  him  at  Canandaigua  by  the  bookkeeper 
of  a  Utica  bank,  where  the  note  was  payable,  who  was  informed  by  the  cash- 
ier and  some  of  the  directors  that  the  indorser  resided  in  Canandaigua,  and 
such  bookkeeper  found  in  the  bank  a  canceled  note  made  by  the  same  person 
and  indorsed  by  the  person  sought  to  be  charged,  which  latter  note  was  dated 
at  Canandaigua,  and  the  body  of  it  was  in  the  handwriting  of  a  person  whom 
he  knew  resided  in  Canandaigua,  but  the  note  dishonored  was  not  in  the 
same  handwriting. 

Bank  of  Utica  v.  Do  Mott«  13  Johns.  432. 

In  case  notice  has  been  sent  to  the  wrong  place  after  proper  inquiry,  the 
parly  giving  it,  must,  upon  discovery  of  the  mistake,  send  a  second  notice. 
Beale  v.  Parish,  20  N.  Y.  407. 

The  above  case  was  decided  prior  to  the  enactment  of  the  Negotiable  In- 
struments Law,  and  no  cases  involving  th)e  same  point  seem  to  have  been  de- 
cided since. 

A  notice  properly  addressed  to  the  indorser,  and  sent  by  mail  is  sufficient, 
though  deposited  in  another  post-office  than  that  of  the  place  of  payment. 

Price  V.  McGoldrick.  2  Abb.  N.  C.  69. 

Proof  that  notice  of  protest  was  deposited  in  the  post-office  addressed  sim- 
ply with  the  name  of  the  agent  of  the  defendant  corporation  is  insufficient. 

'Lake  Shore  Nat.  Bank  v.  Butler  Colliery  Co.,  51  Hun,  63;  20  St.  Rep.  688, 
t  Supp.  771. 
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tice  of  commercial  paper.  Upon  the  argument  the  respondents 
were  allowed  to  furnish  an  exemplified  copy  of  the  statute  of 
Pennsylvania,  and  an  exemplified  copy  relating  to  authentica- 
tion of  letters  of  attorney  and  protests  of  notaries  public  has 
been  submitted.  In  the  second  section  of  the  act  we  find  the  fol- 
lowing provision : 

"That  the  official  aets,  protests,  and  attestations  of  all  notaries  public, 
certified  according  to  law,  under  their  respective  hands  and  seals  of  office, 
in  respect  to  the  dishonor  of  aU  bills  and  promissory  notes,  and  of  notice  iu> 
the  drawers,  acceptors  or  indorsers  thereof,  may  be  received  and  read  in  evi- 
dence as  proof  of  the  facts  therein  stated,  in  all  suits  now  pending  or  here- 
after to  be  brought;  provided,  that  any  party  may  be  permitted  to  contra- 
dict by  other  evidence,  any  such  certificate."    P.  L.  1856,  p.  724. 

We  think  the  plaintiffs  were  properly  allowed  to  read  in  evi- 
dence the  notarial  certificate  executed  by  William  J.  P.  Allen, 
notary  public,  of  the  13th  of  January,  1897,  relating  to  the  pa- 

Sebvicb  ov  KoncB  of  Protbst  and  Dibhonob,— condDued. 

Where  no  specific  place  to  which  notice  of  protest  is  to  be  sent  is  indicated 
under  an  indorsement,  the  deposit  in  the  general  post-office  of  New  York 
City,  of  a  notice  addressed  to  the  indorser  "Mn,  Goates,  New  York  City,**  is 
sufficient. 

Webber  vs.  Gotthold,  8  Misc.  503;  69  St.  Rep.  416;  28  Supp.  703. 

Obtaining  the  address  of  an  indorser  from  a  city  directory,  and  sending 
notice  accordingly  without  any  further  inquiry  or  information  upon  the  sub- 
ject is  not  sufficient  inquiry  as  to  the  residence  of  the  indorser. 

Greenwich  Bank  y.  De  Groot,  7  Hun,  210. 

Baer  v.  Leppert,  12  Hun,  516. 

Cuming  v.  Roderick,  28  App.  Div.  263;  84  St.  Rep.  1063;  60  Supp.  1063. 

Bacon  v.  Hanna,  137  N.  Y.  379;  60  St.  Rep.  660;  S3  M.  E.  303. 

Where  a  mistake  was  made  in  reading  the  name  of  the  indorser,  whose 
address  the  holder  of  the  note  had  left  with  the  bank  and  the  notice  of  pro- 
test was  sent  to  the  misread  name  in  care  of  the  holder  and  not  to  the  given 
address,  the  service  is  ineffectual  to  bind  the  indorser. 

Howard  v.  Van  Gieson,  46  App.  Div.  77;  96  St.  Rep.  349;  61  Supp.  340. 

If  properly  addressed  and  placed  in  the  post-office,  it  is  sufficient  service 
of  notice  of  dishonor,  although  the  envelope  in  which  the  notice  is  inclosed 
has  printed  thereon  a  direction  to  return  in  a  specified  number  of  days. 

Manchester  v.  Van  Brunt,  2  Misc.  228;  22  Supp.  362;  50  St  Rep.  588. 

Brewster  v.  Schrader,  26  Misc.  480;  91  St.  Rep.  606;  57  Supp.  606. 
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per  in  issiie^  and  that,  pursuant  to  the  statute  of  Pennsylyania, 
the  certificate  was  prima  fade  ^'proof  of  the  facts  therein  stat- 
ed." Under  the  Pennsylvania  statute  the  defendant  was  at  lib- 
erie ''to  contradict  by  other  evidence"  such  certificate.  In  this 
state,  by  section  923  of  the  Code  of  Civil  Procedure,  the  certifi- 
cate of  a  notary  public  under  his  hand  and  seal  of  office  is  al- 
lowed to  establish  the  presentment  by  him  for  acceptance  or  pay- 
ment, or  of  the  protest  for  the  nonacceptance  or  nonpayment  of 
a  promissory  n9te  or  bill  of  exchange,  and  of  the  service  of  no- 
tice thereof  on  the  party  to  the  note  or  bill,  and  to  specify  the 
mode  of  giving  the  notice,  the  reputed  place  of  residence  of  the 
party  to  whom  it  was  given,  and  the  post  office  nearest  thereto ; 
and  such  certificate  is  declared  to  be  ''presumptive  evidence  of 

Bbrvicb  of  NoncB  of  Pbotsst  ahd  Dishohob, — oontinned. 

The  destination  of  a  notice  of  protest  directed  in  this  state  to  "New  York/' 
will  be  presumed  to  be  New  York  City. 

Townsend  ▼.  Auld,  10  Misc.  343;  63  St  Rep.  418;  31  Supp.  29;  24  Civ.  Pro. 
181. 

Where  the  indorser  of  a  note  resides  and  has  a  place  of  business  in  New 
York  atj,  but  does  no  business  in  the  latter  place,  he  has  a  "place  of  busi- 
ness" to  which  a  notice  of  protest  may  be  mailed. 

Pe<yple  v.  North  River  Bank,  62  Hun,  484;  43  6t  Rep.  43;  17  Supp.  200 
AfTd  133  N.  Y.  691. 

Mailing  the  notice  at  New  York  to  an  indorser  who  lived  Zy^  miles  from 
the  post-office  is  insufficient,  especially  where  the  letter-carriers  did  not  de- 
liver letters  at  that  distance  and  the  residence  of  the  indorser  is  known. 

Ireland  v.  Kip,  10  Johns.  490. 

The  deposit  of  a  notice  of  dishonor  in  a  private  letter  box  of  a  private 
office,  is  not  a  deposit  in  the  post-office. 

Townsend  v.  Auld,  10  Misc.  343;  63  St  Rep.  418;  31  Supp.  29;  24  Civ. 
Pro.  181. 

The  above  case  was  decided  prior  to  the  enactment  of  the  present  Negoti- 
ablr  Instruments  Law,  but  is  probably  an  authority  now. 

^liat  is  a  practical  and  convenient  mail  depends  upon  circumstances.  It 
may  be  controlled  by  the  usages  of  business  and  the  customs  of  the  people  at 
the  place  of  mailing,  and  the  condition,  situation  and  business  engagements 
of  the  person  r^ulred  to  give  notice.  The  rule  should  have  a  reasonable 
application  in  every  case. 

Smith  V.  Poillon,  87  N.  Y.  690;  Aff'g  23  Hun,  628. 
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the  facts  certified,  unless  the  party  against  whom  it  is  offered 
has  served  upon  the  adverse  party^  with  his  pleading,  or  within 
ten  days  after  joinder  of  an  issue  of  fact,  an  original  affidavit 
to  the  effect  that  he  has  not  received  notice  of  nonaoceptanoe  or 
of  nonpayment  of  the  note  or  bill.".  No  affidavit  was  made  by 
the  defendant  or  by  Brown  to  the  effect  that  no  notice  had  been 
received  of  the  protest  of  the  paper  in  question.  Nor  was  any 
evidence  given  on  the  trial  by  the  defendant  Eruger  as  a  witness, 
or  Brown  as  a  witness,  that  the  notice  of  protest  alleged  to  have 
been  served  was  not  received.  Cuming  v.  Roderick,  28  App. 
Div.  253 ;  84  St.  Rep.  1063 ;  60  N.  Y.  Supp.  1063,  does  not  aid 
the  contention  of  the  appellant,  as  in  that  case,  after  the  notary's 
oertificate  of  protest  was  introduced  in  evidence  by  the  plain- 
tiff, "he  allowed  the  indorser,  without  objection  or  exception; 
to  testify  that  notice  of  protect  had  not  been  received  by  him." 

SbRVICB  of  NOTICB  OF  PftOTBST  AVD    DiBHONOR,— CODtiDUed. 

Where  there  is  no  dispute  concerning  the  facts,  the  question  whether  due 
diligence  was  used  in  endeavoring  to  ascertain  the  residence  of  the  party 
to  be  charged  by  notice  when  it  appears  that  the  notice  was  sent  to  the  wrong 
place,  belongs  to  the  court  as  matter  of  law. 

Bank  of  Utica  v.  Bender,  21  Wend.  643. 

Remer  v.  Downer,  23  Wend.  620. 

Spencer  v.  Bank  of  Salina,  3  Hill,  620. 

Smith  V.  Poillon,  87  N.  Y.  590;  Aff'g  23  Hun,  628. 

But  in  the  recent  case  of  Brewster  v.  Schrader,  26  Misc.  480;  01  St.  Rep. 
■606;  57  8upp.  606,  the  court  in  discussing  the  question  of  thereasonahiA 
diligence  required  by  the  present  statute  to  be  exercised  in  sending  notice  of 
dishonor  to  an  indorser,  stated  that  where  the  circumstances  attending  the 
protest  are  such  that  different  inferences  might  be  drawn  therefrom,  the 
question  of  "reasonable  diligence"  becomes  one  of  fact. 

c.  Service  upon  agent. 

Notice  may  be  given  to  an  agent  of  the  party  in  that  behalf. 

Negotiable-Instruments  Law,  §  168/ 

Notice  of  protest  sent  to  an  agent  of  a  joint  stock  company  who  was  au- 
thorized to  indorse  and  take  care  of  the  paper  in  question,  is  probably  suf- 
iicient. 

Bank  of  Auburn  v.  Putnam.  3  Keyes.  343.  .   . 


NEW  YORK  ANNOTATED  OASES.  Ill 

1899]  Persons  v.  Kruger. 

Upon  the  trial,  a  power  of  attorney,  purporting  to  be  executed 
by  the  firm  of  E.  H.  Kruger  &  Co.,  was  produced,  and  read  in 
evidence,  and  by  that  power  of  attorney  it  appeared  that  Andrew 
Brown  was  constituted  attorney  to  make  and  sign  all  notes, 
drafts,  bills  of  exchange,  checks,  contracts,  and  other  commer- 
cial or  money  obligations,  to  accept  and  indorse  drafts,  indorse 
checks,  notes,  and  all  and  every  form  of  obligation  which  the 
said  firm  can  execute,  giving  and  granting  unto  said  Brown  full 
power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in  and  about 
the  premises.  That  power  of  attorney  was  signed  and  dated  on 
the  10th  day  of  May,  1892,  and  was  executed  with  the  signature 
of  E.  H.  Kruger  &  Co.     On  that  day  Edward  H.  Kruger  ap- 

Sbrviob  of  Noticb  of  Pbotsst  and  Dibhokor,— continued. 

~  d.  Service  where  party  is  dead. 

When  the  party's  death  is  known,  the  notice  must  be  given  to  a  personal 
representative,  if  one  can  be  found  with  reasonable  diligence.  If  there  is 
none,  notice  may  be  sent  to  decedent's  last  residence  or  place  of  business. 

Negotiable-Instruments  Law^  8  169. 

In  case  of  the  death  of  an  indorser  sufficient  diligence  in  the  service  of  a 
notice  of  protest  is  shown,  where  it  appears  that  the  president  of  the  bank 
giving  notice  being  aware  of  the  death  but  unable  to  learn  upon  inquiry 
whether  a  will  was  left  or  whether  there  were  personal  representatives  on 
the  day  of  dishonor,  caused  to  be  mailed  two  notices,  one  addressed  to  "J. 
Darling"  and  the  other  to  the  "estate  of  J.  Darling,"  both  inclosed  in  an 
envelope  directed  to  the  "estate  of  J.  Darling,  Stony  Brook,  L.  I.,"  which 
place  was  the  decedent's  last  place  of  residence,  but  such  notices  were  not 
received  by  the  executors ;  and  that  10  days  after  the  dishonor  of  the  note 
the  cashier  of  the  bank  called  upon  one  of  the  executors  and  learning  that  he 
was  such,  left  witU  him  a  notice  of  protest. 

Bank  of  Port  Jefferson  v.  Darling,  91  Hun,  236;  72  St.  Rep.  54;  36  Supp. 
153. 

A  notice  of  nonpayment  of  a  note  given  to  the  executor  of  a  deceased  in- 
dorser after  a  delay  of  11  days,  and  to  his  co-executor  10  days  later,  ac- 
companied by  the  lapse  of  more  than  six  weeks  before  a  formal  claim  upon 
the  note  was  presented  to  the  executors,  is  not  enough  to  make  the  estate 
of  such  indorser  liable. 

Deininger  v.  Miller,  7  App.  Div.  409;  40  Supp.  195;  74  St.  Rep.  758. 
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peared  before  a  notary  public,  who  certified  to  the  fact  of  such 
appearancOi  and  that  such  Kruger  was  '%iown  to  me  to  be  a 
member  of  the  firm  of  E.  H.  Kruger  &  Co.,  and  acknowledged 
the  above  letter  of  attorney  to  be  their  act  and  deed."  The  evi- 
dence given  in  connection  with  the  power  of  attorney  fully  in- 
dicated that  Brown  acted  as  the  general  agent  of  Kruger  in 
carrying  forward  the  business  transacted  by  him  with  the  Bank 
of  Commerce,  and  had  full  charge  of  the  acts  and  dealings  with 
the  bank,  and  the  management  of  the  paper  which  had  been  dis- 
counted by  the  bank  at  the  instance  of  Brown  for  and  in  behalf 
of  the  appellant  Kruger.  We  think  the  evidence  warranted  the 
court  in  finding  that  service  of  notice  of  protest  upon  Brown  was 
sufficient,  as  he  was  the  agent  who  indorsed  the  paper  for  the  de- 
fendant Kruger.  In  Firth  v.  Thrush,  8  Bam.  &  C.  387,  the 
opinion  was  expressed  that  authority  to  indorse  negotiable  paper 
carried  with  it  authority  to  receive  notice  of  its  dishonor.     We 

Sbbviob  of  KoncB  or  Fbotkst  and  DiSHONOR.^continued. 

e.  Servioe  upon  partners. 

Notice  to  one  partner  is  sufficient,  even  alter  dissolution. 

Negotiable-Instruments  Law,  §  170. 

When  a  partnership  composed  of  two  persons  residing  in  different  states 
is  dissolved  by  war  between  those  states,  notice  of  dishonor  served  at  the 
place  of  business  of  such  partnership  in  one  of  the  states  is  sufficient. 

Hubbard  v.  Matthews,  54  N.  Y.  43. 

Where  a  liquidating  partner  indorses  a  note  on  account  of  the  late  firm, 
service  of  notice  upon  an  agent  employed  l^  him  in  liquidating  the  affairs 
of  the  firm,  is  good. 

Fassin  v.  Hubbard,  55  N.  Y.  465. 

f.  Service  upon  parties  jointly  liable. 

In  the  case  of  parties  jointly  liable,  but  not  as  partners,  section  171  of  the 
Negotiable-Instruments  Law  provides  that  service  must  be  made  upon  each 
of  them. 

The  same  rule  prevailed  in  this  state  prior  to  the  enactment  of  the  abov« 
statute. 

Willis  V.  Green,  5  Hill,  232. 

Beals  V.  Peck,  12  Barb,  245. 
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think  the  Bank  of  Commerce  had  the  right  to  presume  that  the  j 

draft  which  is  the  subject  of  this  action  was  business  paper  such 

as  it  had  been  in  tiie  habit  of  discounting  for  defendant  Kruger, 

and  that  the  notice  of  protest  given  to  Brown  was  to  the  agent  of 

the  appellant^  and  that  the  evidence  warranted  a  finding  of  agen- 

enJ  agency  on  the  part  of  Brown.  Bank  of  Auburn  v.  Putnam,  3 

Keyes  (♦42  N.  Y.)  343;  Hubbard  v.  Matthews,  54  N.  T.  44. 

The  latter  case  was  approved  and  cited  in  Fassin  v.  Hubbard,  55 

1^1.  Y.  465.     See  also  Lake  Shore  Nat  Bank  v.  Butler  Colliery 

Co.  61  Hun,  68,  3  N.  Y.  Supp.  771. 

2.  Notwithstanding  the  .finding  made  by  the  trial  court  that 
payment  of  the  draft  was  refused,  '^whereupon  the  said  draft 
was  OD  said  date  duly  protested  for  nonpayment,  and  notice  of 
said  presentment,  demand,  nonpayment,  and  protest  was  duly 
gi^en  to  the  defendant  Edward  H.  Kruger,"  it  is  contended  in 
hia  hehalf  that  the  evidence  was  insufficient  to  establish  the  fact 
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g.  Bervioe  upon  hankrupt. 

Aaeordiag  to  the  law  merchant,  it  aeems  that  in  case  of  ilie  baakruf^icy 
of  a  pai^  notiea  ol  diahonor  might  be  given  either  to  the  bankrupt  or  hit 
aiaignee. 

fienjamin'a  Chalmers  Bills,  Notee  &  Ghecka  (2d  ed.)  p.  193. 

Bz  pftH» Baker,  4  L.  R.  Ch.  D.  (Eng.)  705. 

Service  can  be  made  in  the  same  manner  under  the  present  statute,  I  172. 

II.  Tms  OF  SsBvics. 

See  |§  173-176,  N^iotiable-Instruments  Law. 

Service  of  notice  of  protest  on  the  second  day  after  nonpayment  is  not 
snfBcient  to  charge  an  indorser  in  the  absence  of  proof  that  the  holders,  who 
deposited  the  note  for  coUection,  were  notified  of  the  nonpayment  on  the  day 
of  preaentation  or  the  following  day. 

Hirt  V.  Vincent,  9  Misc.  87 ;  59  St  Rep.  6S9 1  29  Supp.  61. 

So  long  as  war  exists  between  the  state  or  country  where  the  paper  is 
payable  and  that  in  which  the  party  to  be  charged  resides,  notice  of  dis- 
honor need  not  be  given,  but  a«  ^oon  as  that  impediment  ceases  notice  must 
begivoL 

Harden  v.  Boyee^  S9  Barb.  425. 

Vn.  N.  Y.  A,  C.  8 
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of  notice.  As  we  have  before  seen,  the  notary  in  Philadelphia 
presented  the  draft,  and  made  a  demand,  and  issned  notices  of 
its  dishonor;  and  in  his  certificate,  which  was  received  in  evi- 
dence, stated  that: 

**Notice  of  the  foregoing  demand,  nonpayment,  and  protest,  partly  writ- 
ten and  partly  printed,  signed  by  me,  and  folded  in  the  form  of  letters,  as 
fellows,  viz.: 

''Notice  for  Buffalo  City  Mills,      ^  Enclosed  to  Bank  of 

L't'd  Directed.  l  Commerce  in  Buffalo, 

;.  ,f  do.    for  A.  Brown,  Mgr.  J  Buffalo,  N.  Y. 

do.    for  ppro.  £.  H.  Kruger  &^  Enclosed  to  Bank  of 

Co.,  A.  Brown,  Atty.  L  Commerce  in  Buffalo, 

Directed.  j  Buffalo,  N.  Y." 

'  Mr.  Persons,  one  of  the  receivers  of  the  Bank  of  Commerce, 
was  called  as  a  witness,  and  he  was  asked  whether  he  was  able 
to  say  "whether  or  not  any  notice  of  protest  received' from  the 
notary  public  at  Philadelphia  for  E.  H.  Kruger  &  Co.  was  for- 
warded," and  he  answered,  "It  was."  He  was  then  asked  if  he 
had  any  recollection  of  the  fact  that  this  draft  was  not  paid  when 
it  was  due,  and  he  answered,  "I  have."     He  was  then  asked  to 

8BRVICB  OF  NoTrcs  OF  Protest  and  Dishonor,— continued. 

The  same  rule  applies  when  a  malignant  fever  prevaiU  at  the  place  from 
which  notice  is  to  be  given. 

Tunno  v.  Lague,  2  John.  Cas.  1. 

Where  a  note  falls  due  on  Saturday,  July  3d,  and  the  holiday  is  celebrated 
on  Monday,  July  5th,  a  notice  of  dishonor  deposited  in  an  indorser's  postal 
box  on  July  6th,  is  in  time. 

Betts  V.  Ck)x,  2  City  Ct.  31. 

An  agent  for  collection  is  deemed  a  party  to  the  paper  for  the  purpose  of 
giving  notice  of  dishonor,  and  he  has  the  same  time  therefor  as  a  real  party. 
Ogden  V.  Dobbins,  2  Hall,  112. 
Bank  of  United  States  v.  Davis,  2  Hill,  451. 
Wynen  v.  Schappert,  6  Daly,  658. 

Thus  where  the  holder  of  a  note  indorses  it  to  a  bank  for  collection  at  a 
distant  place,  that  bank  and  the  banks  to  which  it  is  successively  indorsed 
in  the  course  of  its  transmission  to  the  place  where  it  is  payable,  are  as  re* 
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detail  the  oourse  of  businees  as  to  the  mailing  of  letters,  oor- 
respondenoe,  and  notices  of  all  kinds  by  the  reoeivers.  He  an- 
Slivered,  viz.:  ''The  mail  was  put  in  an  enyelope,  addressed, 
and  put  in  a  box,  or  left  on  my  desk,  and  the  janitor  put  stamps 
on  and  took  it  to  the  office.  The  janitor  was  John  Dover.^  The 
witness  added  that  the  same  courso  was  taken  with  letters  that 
were  laid  upon  his  table ;  and,  continuing,  he  said :  ''The  let 
ters  were  left  on  my  desk,  or  put  in  a  general  box, — a  mail  box 
that  hung  just  at  the  side  of  one  of  the  cages  in  the  bank, — and 
it  was  Dover's  business  to  take  that  mail  and  carry  it  to  the  office. 
If  there  wasn't  any  stamps  on  the  envelopes  when  he  took  them 
out  of  the  box  or  off  of  my  desk,  he  was  to  put  them  on,  and  take 
the  mail,  and  carry  them  over,  and  put  them  in  the  office.  Q. 
That  was  the  United  States  post  office,  here  on  Seneca  street  t 
A.  That  was  the  place  it  was  to  go."  The  plaintiff  called 
Walsh  as  a  witness,  who  testified  that  he  had  looked  over  the 
memorandum  of  the  Lovegrove  paper  being  returned  from  Phil- 
adelphia, and  added:  "After  refreshing  my  recollection,  that 
enables  me  to  recollect  the  fact  that  the  paper  did  come  back,  and 
the  notice  for  Kruger  &  Co.     Q.  State  what  was  done  with  the 

Sbrvicb  07  KoTiGB  OF  Pbotbst  AND  DISHONOR,— eontinued. 

spects  the  giving  and  receiving  of  notice  of  protest  regarded  as  real  holders, 
and  they  have  the  usual  time  therefor. 
Wynen  v.  Schappert,  G  Daly,  668. 

m.  FOBEIOK  BUXB  Ain>  NOTEa—COKFLICT  OF  LAW8. 

According  to  the  greater  weight  of  authority,  notice  of  protest  and  dis- 
honor must  be  given  at  the  time,  in  the  mode,  and  by  the  persons  prescribed 
by  the  laws  of  the  place  where  given. 

Story  on  Conflict  of  Laws  (7th  ed.)  sec  360. 

Rochester  Bank  v.  Gray,  2  Hill,  227. 

Ross  T.  Bedell,  6  Duer,  462. 

Aymar  v.  Sheldon,  12  Wend.  439. 

Protest  of  a  note  made  and  indorsed  in  New  York  and  payable  there,  is 
to  be  made  according  to  the  laws  of  that  state,  although  the  indorser  is  a 
nonresident. 

University  Press,  John  Wilson  &  Son  v.  Williams,  28  Misc.  62;  03  St.  Rep. 
817,  69  Supp.  817. 
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notice  of  Kru^r  &  Co.  A,  It  was  probably  mailed."  He  was 
then  asked  the  following  questions:  '^Q«  What  ig  your  leool- 
lection,  after  being  refreshed  by  this  memoraBdum,  and  froia 
your  knowledge  of  the  busine:^  course  that  waa^  carried  on  there. 
— ^what  is  your  recollection  aa  to  what  was  done  with  that  notice  I 
A.  Put  in  an  envelope,  and  mailed  to  Box  811,  P.  0«,  New  York 
City.  Q,  What  wa:»  the  course  of  business  as  to  the  luaning  of 
all  mail  matter  from  the  recei'i^er's  office  t  A.  It  waa  indosed 
in  an  envelope,  sealed,  and  put  on  the  receiver's,  deak»  or  in  the 
mail  box,  and  taken  over  to  the  poet  office  by  the  janitor*"  He 
adds  that  stamps  were  put  on  at  the  request  of  the  reeaiver&  The 
plaintiif  then  called  John  Dover,  who  had  been  emplcQred  ii|  the 
bank,  pricnr  to  the  suspension  ef  business,  aa  janitor  and  messen- 
ger, for  12  yeacs,  and  he  testified  that  ha  remained  with  the  re- 
ceivers after  tbc|y  came  into  the  bank,,  and  went  after  tba  leMers- 
for  the  bank,  and  brought  them  frem  the  post  aflBeeto  the  baidi^; 
and  he  adds :.  ^'I  collected  the  letters  for  the  mailsr — ^to  go  out 
in  the  mails ;  stamped  them  that  waanH  stampedr  If  I  founil 
any  letters  that  wasn't  stamped^  I  stamped  them<^^  I  had  aceesa 
to  the  stamps  to  do  such  things^  and  mail  them^  Ta  mail  tbdm, 
I  bundled  them  up,  and  carried  them  over  to  the  Uiuted  Statea 
post  office,  on  Seneca  street  I  always  did. that  with  lelteis  for 
the  mail  while  I  was  in  the  employ  of  the  Feeeiv««%"  Subee- 
quently  the  witnera  Walsh  was  further  cross-examined,  and  gave 
such  circumstances  as  were  recalled  by  him,,  and  in  the  course 
of  his  redirect  examination  he  said :  ^'My  recollection  is  that  I 
saw  the  notice  of  pretest,  or  draft,  returned,  and  spoke  to  one  of 
the  employees  of  the  bank,  expressing  surprise.  I  remember  the 
circumstances  of  it  being  reeeived,  and  marking  it  ^Protest'  on 
the  tickler,  and  my  speaking  to  someone  about  it.  It  was  my 
duty  to  mail  those  notices  of  protest  to  the  indorser,  Eimger  & 
Co.,  or  to  Andrew  Brown.  Mr.  Clark,  the  bank  esttauner  in 
charge  at  that  time,  imposed  that  duty  upon  me."  The  witness 
was  then  asked,  ^'State  what  w«s  the  form  of  the  notice  of  protest 
forwarded  for  Kruger  &  Co.  to  New  York,"  and  the  witness  an- 
swered, ^'It  was  the  usual  form  of  notice."  The  witness  added 
that  he  had  been  in  the  banking  business,  and  accustomed  to 
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ing  notices  of  protest,  for  some  14  years,  and  thereupon  he  was 
asked  the  following  question :  "Q.  What  is  your  best  recollec- 
tion now,  after  having  seen  that  memorandum,  and  after  having 
your  recollection  refreshed,  as  to  whether  or  not  you  did  forward 
that  notice. — mailed  it,  and  put  the  postage  on  it  ?  A.  I  think 
I  mailed  the  notice  the  day  of  its  receipt,  after  marking  *Re- 
tumed'  on  the  discount  tickler.  Q.  Is  that  usually  the  course 
of  business  ?  A.  Yes,  sir.  Q.  After  the  receivers  came  in,  did 
you  have  the  same  duty  about  forwarding  notices  of  protest  ? 
A.  Yes,  sir."  We  think  the  evidence  supports  the  finding  of 
fact  made  by  the  trial  judge,  that  notices  were  given. 

In  volume  3,  Randolph  on  Commercial  Paper  (section  1812, 
p.  364),  it  is  said: 

"The  evidence  of  the  bank  ofiicert  as  to  the  invariable  course  of  business 
of  the  bank,  to  the  effect  that  notice  must  have  been  sent,  hoA  been  held  to 
be  mffident  to  go  to  the  jury,  although  the  witness  had  no  recollection  of 
tlw  particidar  oiatter." 

In  section  1314  the  same  learned  author  says : 

"The  sufficiency  of  the  evidence,  as  well  as  its  credibility,  should  be  left 
to  the  consideration  of  the  jury ;  and  their  conclusion  as  to  the  facts  is  suifi- 
cicnt  to  siipport  the  verdict,  although  it  may  differ  from  tlie  opinion  of  the 
court  as  to  such  facts." 

It  mu«t  bo  borne  in  mind  that  there  is  no  affidavit  denying  re- 
ceipt of  the  notice,  and,  under  such  circumstances,  we  think  tiie 
ovidesicc  given  tending  to  show  that  notice  was  sent  should  be  lib- 
erally oon^trued. 

In  McLean  v.  Eyan,  86  App.  Biv.  281 ;  89  St  Hep.  232 ;  55 
N.  Y.  Supp.  232,  it  was  said : 

"An  indorser  can  always  compel  the  production  of  common-law  evidence 
against  him  to  prove  the  service  of  notice  by  an  affidavit  denying  receipt  of 
notice.  For  that  reason,  where  the  indorser  is  unwilling  to  make  such  an 
affidavit,  the  courts  are  inclined  to  construe  the  notarial  certificate  with 
great  liberality,''— anting  Seneca  County  Bank  v.  Neass,  3  N.  Y.  442. 

In  2  Edw.  Bills  &  N.  §  987,  where  a  notary  had  testified  that 
he  had  no  doubt  notice  was  given,  though  at  that  distance  of  time 
he  oould  not  recollect  positively,  and   that  it  was  possible  he 
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ruight  have  given  the  notice  to  the  holder  to  forward,  the  author 
says: 

"This  evidence,  eay  the  court,  was  certainly  sufficient^  in  the  first  instance, 
to  support  the  averment  of  due  notice,  and,  there  being  nothing  to  affect  it» 
it  will  support  the  verdict."    See  also  section  188. 

In  Union  Bank  y.  Stone,  50  Me.  595,  the  notary  testified  that 
he  was  in  the  hahit  of  delivering  notices  to  S.,  and  S.  testified 
that  he  was  in  the  habit  of  delivering  notices  for  the  notary,  and 
that  he  seasonably  delivered  to  the  parties  to  be  notified  all  no- 
tices handed  him  for  delivery,  but  had  no  definite  recollection  of 
doing  so  in  the  present  instance ;  and  it  was  held  by  the  court  that 
this  testimony  was  sufficient. 

In  Daniel  on  Negotiable  Instruments  (volume  2,  §  1056),  it 
is  said : 

''Where  a  notary  testified  that  'it  was  usual  for  liim  to  send  notices  of 
dishonor  on  the  evening  of  the  day  of  protest,  and  he  had  no  doubt  it  was 
duly  done  in  this  instance,'  it  was  held  sufficient  evidence  of  notice." 

See  also  Miller  v.  Hackley,  5  Johns.  375 ;  New  Haven  County 
Bank  v.  Mitchell,  15  Conn.  206 ;  Daniel,  Keg.  Inst  (4th  ed.) 
§  1054,  where  it  is  said,  viz. : 

''When  the  mail  is  the  proper  channel  for  the  oonununication  of  notice,  it 
is  not  necessary  to  show  the  distinct  fact  that  the  particular  letter  contain- 
ing the  notice  was  put  in  the  maU  by  ocular  evidence  thereof.  Proof  that 
notice  was  put  with  letters  for  the  postoffioe  by  one  clerk,  and  that  the  let- 
ters of  that  day  were  deposited  by  another  derk,  would  be  sufficient.  And 
it  would  likewise  be  sufficient  that  it  was  put  with  letters  customarily  made 
up  in  the  usual  course  of  business  for  the  postman,  and  that  he  invariably 
carried  all  the  letters  found  upon  the  table." 

The  trial  court  having  found  the  essential  fact  upon  evidence 
which  we  believe  to  be  sufficient  to  support  its  finding,  it  is  our 
duty  to  sustain  the  conclusion  drawn  by  the  trial  judge  from  the 
evidence,  and  sustain  his  finding  of  fact  in  respect  to  the  service 
of  notice,  and  the  judgment  should  be  sustained. 

Judgment  affirmed,  with  costs.     All  concur. 
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PEOPLE  T.  COLER 

[44  ^PP>  Div.  18S;  $4  8t.  Rep.  656;  60  Supp.  656,] 

{Bupreme  Court,  AppeOate  Division,  First  Department.    November  10, 

1899.) 

1.  ATTOBNKTS— GOMFENSATION — SERVICES  U3?DER  ASSIONKENT  BT  COUBT. 

Under  Code  Cr.  Proc  9  308,  as  amended  by  J^ws  1897,  c.  427,  which  pro- 
▼idea  thaX,  where  the  court  assigns  counsel  to  defend  one  accused  of  a 
crime  punishable  with  death,  the  court  in  which  the  defendant  is  tried, 
or  in  which  an  appeal  is  finally  determined,  may  allow  counsel  a  rea- 
sonable fee,  not  exceeding  $500,  which  allowance  shall  be  a  charge  on 
the  county  in  which  th#.  indictment  is  found,  an  attorney  who  defended 
a  person  accused  of  murd«r,  and  to  whom  the  trial  court  awarded  $500 
as  compensation  lor  his  services,  is  not,  on  the  case  being  appealed  to 
the  court  of  appeals,  entitled  to  an  additional  allowance  for  services 
therein. 

NOTC.«-OOMl'EKSATIOK  OF  ASSIGNED  COUNSEL. 

a.  In  oriminal  ctuee. 

b.  fn  actions  in  forma  pauperis. 


a.  In  criminal  oases. 

The  opinion  of  Gildersleeve,  J.,  in  the  principal  case,  upon  the  denial  of 
the  application  at  special  term  is  reported  sub  nom.  Matter  of  Purdy,  28 
Misc.  303;  03  St.  Rep.  887;  59  Supp.  887. 

The  actual  decision  in  People  v.  Heiselbetz,  30  App.  Div.  .199 ;  85  St.  Rep. 
685 ;  51  Supp.  685,  was  that  an  appeal  did  not  lie  from  the  order  of  the  trial 
court  refusing  to  modify  its  certificate  allowing  $500  to  each  of  two  counsel 
assigned  to  defend  a  person  accused  of  murder. 

The  opinion  of  the  appellate  court  indicated  tbflt  the  certificate  wus  not 
warranted  by  the  statute,  but  that  the  way  to  defeat  it  wns  hy  treating  it 
as  a  nullity,  when  presented  for  payment. 

The  court  at  special  term  (People  v.  Heiselbetz,  26  Misc.  100;  89  St  Rep. 
4;  55  Supp.  4;  5  Ann.  Gas.  165)  had  held  that  there  was  no  limit  lo  Ihe 
number  of  counsel  which  might  be  assigned,  following  People  v.  Fitch 
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2.  Attorn eys — Re- assign M£i«t — Appeal. 
The  denial  of  the  application  of  the  accused,  intermediate  the  conviction 
and  appeal,  fpr  a  change  of  attorneys  and  the  continuance  of  the  attor- 
ney originally  assigned,  does  not  amount  to  a  re-assignment,  so  as  to 
give  him  the  status  of  a  newly  assigned  counsel  to  prosecute  the  appeal. 

Appeal  from  special  term,  New  York  county. 

Application  in  the  name  of  the  people  by  Frederick  M.  Czaki 
for  mandamus  against  Bird  S.  Coler,  as  comptroller  of  the  city 
and  county  of  New  York.  From  an  order  denying  the  applica- 
tion, petitioner  appeals.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  McLaughlin,  Pat- 
TEBSON,  O'Brien,  and  Inoraham,  JJ. 

A,  H.  Hummel,  for  appellant. 
Theodore  Connoly,  for  respondent. 

Patterson,  J.  This  is  an  appeal  from  an  order  denying  the 
relator's  application  for  a  writ  of  mandamus  to  compel  the  comp- 

CoMPENSATiON  OF  AuBioNED  CouxsEL)^Kx>ntinued. 

Mi80 ;  85  St.  Hep.  683;  51  Supp.  683,  and  in  this  view  the  Appellate 

Division  concurred,  but  indicated  that  the  total  allowed  to  all  the  counsel  so 
assigned  could  not  exceed  $500. 

In  People  v.  Goff,  N.  Y.  Law  Journal,  April  7th,  1897,  which  was  an  appli- 
cation for  a  mandamus  to  compel  the  Recorder  to  award  assigned  counsel 
compensation  for  serA'ices  rendered  on  appeal  to  the  Ck>urt  of  Appeals  in  a 
capital  case,  the  counsel  having  had  one  allowance  for  services  at  the  trial, 
Smyth,  J.,  held  that  the  mandamus  should  issue.  This,  however,  was  prior 
to  the  amendment  of  1897  to  f  308  of  the  Code  of  Criminal  Procedure. 

In  that  case  the  Court  of  Appeals  had  reversed  the  judgment  of  conviction 
tnd  ordered  a  new  trial  and  remitted  the  case  to  the  Court  of  General  Ses- 
lions,  and  it  was  held  that  that  court  and  not  the  Court  of  Appeals  was  the 
proper  one  to  make  the  additional  allowance. 

The  amendment  of  1897  seems  to  contemplate  that  the  appellate  court 
shall  make  the  allowance  for  services  in  such  court.  Especially  is  this  so 
vhen  the  judgment  of  death  is  affirmed,  when  under  §  543  of  the  Code  of 
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troUer  of  the  city  of  New  York  to  pay  certain  moneya  to  which 
the  relator,  as  assignee  of  Mr.  Ambrose  H.  Purdy,  an  attorney 
at  law,  daims  to  be  entitled  under  an  order  made  by  one  of  the 
justices  of  the  supreme  court  under  the- following  circum- 
stances :  One  Michael  McDonald  was  brought  to  trial  upon  an 
an  indictment  for  the  crime  of  murder  in  the  first  degree.  Mr. 
Purdy  was  assigned  as  counsel  to  defend  hiuL  The  trial  re- 
sulted in  a  oonyiction,  and,  upon  a  proper  presentation  of  the 
necessary  facts,  the  justice  presiding  at  the  trial  made  a  certifi- 
cate authorized  by  law,  and  allowed  to  Mr.  Purdy  the  sum  of 
$500  as  counsel  fee  f<^  defending  his  client  on  the  trial,  and  an 
additional  allowance  for  expenses  incurred  in  the  defense  of  the 
action ;  and  the  aggr^ate  amount  was  paid  to  Mr.  Purdy  by  the 
comptroller  of  the  city  of  New  York.  McDonald,  desiring  to 
appeal  to  the  court  of  appeals  from  the  judgment  of  conviction, 
made  an  application  to  the  court  to  have  other  counsel  assigned 
him,  and  substituted  for  Mr.  Purdy,  which  application  was  de- 

■'  II  — — — — ^—1^— M— ^—  1  I  ■■■■■      Mil  I  . 

OoMPENSATioN  OF  AssiQiTED  Oouhsel, — Continued. 

Criminal  Procedure,  as  amended  in  1S97,  the  Court  of  Appeals  fixes  the  time 
for  execution  without  remitting  the  case  to  the  trial  court.  This  was  the 
situation  in  the  principal  case,  but  the  point  that  the  Supreme  Court  had  no 
jurisdictioin  to  entertain  the  application  for  an  allowance  for  senrices 
rendered  on  the  appeal  is  not  noticed  by  the  court. 

Prior  to  the  amendment  of  1893  to  8  308  of  the  Code  of  Criminal  Pro- 
cedure, counsel  assigned  to  defend  even  a  capital  prisoner  was  not  entitled 
to  compensation  for  his  senrioes  from  tlie  county. 

The  first  case  in  which  such  a  claim  was  sought  to  be  enforced  was  People 
y.  Superrisors  of  Albany  County,  28  How.  Ft.  22,  in  which  the  relator's 
right  to  a  mandamus  to  compel  the  Board  of  Supervisors  to  audit  his  claim 
for  such  senrioes  was  denied.  This  case  was  prior  to  the  enactment  of  the 
Code  of  Criminal  Proeedore  and  when  there  was  no  statute  authorising  the 
assignment  of  counsel.  The  decision  rested  somewhat  on  that  lack  of  stat- 
utory authority  for  sudi  assignment. 

However,  in  ]^eople  v.  Onondaga  County  Sup'rs,  3  How.  Pr.  K.  S.  1 ;  4 
Crim.  R.  102,  which  was  after  the  Code  of  Criminal  Procedure  had  author- 
ized assignment  of  counsel,  such  counsel  was  again  denied  the  right  to  com- 
pensation from  the  county,  and  it  was  held  that  the  provision  for  assign- 
ment of  ^counsel  in  §  308  of  the  Code  of  Criminal  Procedure  was  merely  the 
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nittd,  and  Mr.  Purdy  waa  continued  as  counsel,  and  argued  the 
appeal  in  the  court  of  appeals.  The  conviction  was  affirmed, 
and  on  the  7th  of  June,  1899,  the  justice  of  the  supreme  court 
before  whom  the  trial  was  had  made  an  order  allowing  to  Mr. 
Purdy  another  sum  of  $600  ^'as  compensation  for  his  services  in 
this  court  rendered  to  the  defendant  in  an  appeal  to  the  court  of 
appeals  from  the  conviction  of  murder  in  the  first  degree,  in 
pursuance  to  an  order  assigning  him  as  counsel  to  the  said 
Michael  McDonald."  An  additional  sum  for  expenses  was  also 
awarded,  and  it  was  directed  that  the  amount  of  such  compen- 
sation and  expenses  be  a  charge  upon  the  city  of  New  York,  and 
that  the  comptroller  of  the  city  of  ITew  York,  out  of  the  proper 
funds,  should  pay  the  amoimt  to  Mr.  Purdy.  The  comptroller 
declined  to  do  so,  whereupon  the  application  for  a  mandamus 
was  made. 

OoMPKNSATioN  OF  ASSIGNED  OouKSEL, — Continued. 

expression  of  the  prenous  common  law  and  was  not  the  basis  of  a  claim  for 
compensation  by  assigned  counsel. 

This  case  was  affirmed  by  the  General  Term  (4  Crim.  Rep.  102)  and  by 
the  Court  of  Appeals  (102  N.  Y.  691)  on  the  opinion  of  Vann,  J.,  at  Special 
Term. 

In  People  y.  Erie  County  Supervisors,  1  Sheldon,  617,  the  relator  had  pro- 
cured an  act  of  the  legislature  authorizing  the  Board  of  Supervisors  to  audit 
and  pay  his  disbursements  in  defending  a  capital  case  as  assigned  counsel. 
It  was  conceded  that  without  such  statute  no  recovery  oould  be  had.  The 
constitutionality  of  the  statute  was  assailed  but  the  court  held  that  the 
legislature  could  order  the  Board  of  Supervisors  to  pay  such  a  claim. 

In  People  v.  Willett^  1  How.  Pr.  N.  S.  196;  3  K.  Y.  Cr.  Rep.  54,  upon 
motion  of  assigned  counsel,  a  copy  of  the  stenographer's  minutes  was  ordered 
for  the  use  of  such  counsel  in  the  prosecution  of  an  appeal,  to  be  furnished 
at  the  expense  of  the  county.  Westbrook,  J.,  deemed  tiiat  the  absolute  right 
to  review  by  appeal  in  capital  cases  and  to  a  stay,  pending  hearing  thereof, 
implied  that  assigned  counsel  be  furnished  with  the  necessary  means  of  pre- 
paring for  the  argument  of  the  appeal. 

b.  In  ctciiona  in  forma  pauperis. 

An  attorney  assigned  to  prosecute  a  civil  action  in  forma  pauperis  must 
act  without  compensation,  other  than  taxable  costs. 
Code  of  Civil  Procedure,  §  460. 
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The  authority  to  allow  compensation  to  Mr.  Purdy  for  his 
services  in  the  McDonald  case  is  to  be  found  in  section  308  of 
the  Code  of  Criminal  Procedure,  as  amended  by  chapter  427  of 
the  Laws  of  1897,  by  which  it  is  enacted  that : 

"If  the  defendant  appear  for  arraignment  without  counsel,  he  must  be 
aaked  if  he  desires  the  aid  of  counsel  and  if  he  does,  the  court  must  assign 
counsel.  When  services  are  rendered  in  a  case  where  the  offense  charged  in 
the  indictment  is  punishable  by  death,  or  on  an  appeal  from  a  judgment 
of  death,  the  court  in  which  the  defendant  is  tried  or  the  action  or  indict- 
ment is  otherwise  disposed  of  or  by  which  the  appeal  is  finally  determined, 
may  allow  such  counsel  his  personal  and  incidental  expenses  upon  a  verified 
statement  thereof  being  filed  with  the  derk  of  such  court,  and  also  reason- 
able compensation  for  his  services  in  such  courts  not  exceeding  the  sum  of 
$500,  which  allowance  shall  be  a  charge  upon  the  county  in  which  the  in^ 
dictment  is  found." 

As  we  construe  this  section,  we  think  the  intention  was  ta 
limit  the  aggregate  compensation  of  counsel  continuously  em- 
ployed in  the  case  to  the  sum  of  $600.  The  section  refers  to 
senrioes  rendered  by  counsel  in  pursuance  of  an  assignment  in  a 
case  where  the  offense  charged  in  the  indictment  is  punishable 
by  death,  or  on  appeal  from  a  judgment  of  death.  Mr.  Purdy 
was  not  in  any  proper  sense  reassigned,  so  as  to  give  him  the 
status  of  newly-employed   counsel  on   the  appeal.       The  trial 
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Costs  awarded  in  favor  of  a  person,  who  has  been  admitted  to  prosecute 
or  defend  as  a  poor  person  must  be  paid  over  to  his  attorney,  when  collected 
from  the  adverse  party,  and  distributed  among  attorney  and  counsel 
assigned  to  the  poor  person  as  the  court  directs. 

Section  467,  Code  of  Civil  Procedure. 

A  defendant  may  defend  as  a  poor  person  in  an  action  involving  his  right, 
title  or  interest  in  or  to  real  or  personal  property  ( 9  463  Code  of  Civil  Pro- 
cedure) and  although  there  is  no  express  provision  that  the  attorney 
assigned  to  defend  shall  act  without  compensation,  still  S  465  and  9  467  of 
the  Code  of  Civil  Procedure  are  intended  to  put  the  attorney  defending  on 
the  same  footing  as  the  attorney  prosecuting. 

The  court  is  not  required  to  assign  the  attorney  nominated  by  the  party 
applying  to  prosecute  as  a  poor  person. 
Helmprecht  v.  Bowen,  87  Hun,  362;  34  Supp.  1141. 
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court  or  the  appellate  court  might  allow  expenses  and  a  reason- 
able compensation,  not  esoeeding  $500.  The  statute  does  not 
specifically  state  that  there  shall  be  an  allowance  for  a  trial,  and 
another  allowance  for  an  appeal,  to  the  same  counseL  If ani- 
f estlj  the  sum  of  $500  was  intended  originally  as  the  maximum 
of  the  amount  that  might  be  allowed.  In  People  v.  Heiselbet^, 
80  App.  Div.  200,  86  St  Eep.  686 ;  51  N.  T.  Supp.  685,  the 
course  of  legislation  respecting  the  provision  of  law  now  under 
consideration  is  given,  and  from  that  the  conclusion  was  de- 
duced that  the  last  amendment  was  intended  as  a  limitation  up- 
on the  aggregate  amount  which  should  be  paid  for  the  defense 
of  an  indigent  prisoner  in  a  capital  case.  In  the  case  cited  the 
question  was  as  to  the  allowance  of  $500  to  each  of  more  than 
one  coimsel.  The  question  arising  here  was  not  presented,  of 
an  allowance  to  the  extent  of  $500  being  made  to  the  same  coun- 
sel both  upon  a  trial  and  upon  an  appeal ;  but  we  are  of  opinion 
that  the  limitation  of  the  sum  of  $500  is  for  services  extending 
trough  the  whole  case,  and  in  all  its  stages,  and  that  there  is  no 
authority  to  grant  more  than  $600  and  expenses  to  the  counsel 
who  conducts  the  defense  at  the  trial  and  argues  the  appeal. 
Counsel  is  assigned  to  ^^aid"  the  defendant;  that  is,  to  see  that 
he  is  protected  in  his  rights.     No  limitation  of  the  service  to  be 

OoMPEirsATioN  or  Assigned  Ck>uNSBL, — oonthmed. 

It  9eem$,  that  the  attorney  proposed  to  be  assigned  to  prosecute  an  action 
m  forma  pauperis  must  agree  to  act  without  compensation  and  such  agree- 
ment must  appear  in  the  papers  on  which  the  application  is  made. 

Helmprecht  v.  Bowen,  S7  Hun,  362;  34  Supp.  1141. 

An  attorney  assigned  to  prosecute  an  action  in  forma  pauperis  cannot  en- 
force an  agreement  made  with  the  plaintiff  for  a  share  ot  the  reoovery. 
Matter  of  Kelly,  12  Daly,  110. 

In  this  case  the  costs  to  which  the  attorney  must  look  for  his  compensa- 
tion were  set  off  against  costs  recovered  against  the  plaintiff  in  a  fonner 
Action  for  the  same  cause,  but  it  was  held  that  the  entire  recovery  belonged 
to  the  plaintiff  by  reason  of  an  agreement  of  the  attorney  to  pay  the  ex- 
penses of  prosecuting  the  claim  entered  into  before  the  first  action  waa  com- 
menced, which  waa  not  in  forma  pauperiSf  such  costa  being  part  of  the 
expenses  which  the  attorney  agreed  to  pay. 
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rendered  is  made  by  the  statute,  but  when,  pursuant  to  the  as- 
signment, it  is  rendered  either  in  the  court  of  original  jurisdic- 
tion or  on  appeal,  or  both,  it  may  be  compensated  in  a  sum  not  ex- 
ceeding the  amount  fixed  by  the  statute.  As  the  new  appoint- 
ment was  unnecessary,  it  cannot  be  made  the  pretext  for  the  al- 
lowance of  double  fees.  Actual  expanses  may  be  allowed  under 
the  original  appointment,  but  nothing  more. 

The  order  appealed  from  was  eonrect,  and  should  be  aflSrmed, 
widi  $10  costs  and  disbursements.    All  concur. 


STEAMSHIP  BIOHUONB  HILL  CO.  Limited  v.  SEAOEE 

etal. 

[160  N.  Y.  912;  54  V.  JT.  574-] 
{Court  of  AppeaU,  Oct*  S,  1899.) 

1.  ArrmMi»  VfOavn  or  Appeals — ^Leatb— Rbtboactidit. 

The  Cbnstitntlon,  Art  6,  S  9,  provides  tkat  appesU  may  ba  taken  to  tha 
Court  of  Appeala,  as  of  rights  only  from  iudgmenta  or  orders  entered 
on  deeisione  of  the  Appellate  Division  finally  determining  actions  or 
proeeedlags,  bat  that  the  Appellate  Division  may  allow  an  appeal  on 

Tus  TO  Appeal  to  Coubt  or  Appeals. 

a.  In  gemeral, 
h.  How  Umitedn 


a.  In  general. 

In  so  far  as  the  principal  case  establishes  the  rule  that  an  appeal  from  an 
intermediate  order  can  be  taken  to  the  Court  of  Appeals  more  than  sixty 
days  alter  service  thereof  with  notice  of  entry  by  reason  of  the  inability  of 
the  appellant  to  get  the  necessary  leave  from  the  Appellate  Divist<m  within 
that  period,  it  seema  to  be  judicial  l^slation  and  in  conflict  with  f  784  ol 
the  Code  of  Civil  Procedure.  That  section  provides  that  one  of  the  things 
for  doing  which  the  time  cannot  be  extended  by  a  court  or  j.udge  is  the  tak- 
ing of  an  appeal  and  ''A  court  or  judge  cannot  allow  either  of  those  things 
te  he  done,  after  the  expiration  of  the  time  fixed  by  law,"  except  in  the  event 
of  the  death  of  the  party  entitled  to  sppeal  before  the  expiration  of  the  time 
for  appealing 
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aoLj  question  of  law  which  in  its  opinion  ought  to  be  reviewed  by  the 
Court  of  Appeals.  Defendant  served  a  notice  of  appeal  from  an  order 
not  a  final  order  in  a  special  proceeding.  Subsequently  he  obtained  an 
order  allowing  an  appeal.  Held,  that  the  notice  of  appeal  was  a  nullity 
and  the  appeal  was  properly  dismissed. 

-2.   APPKA.L  TO  COUBT  OF  APPBAXS — ^LEAVE — CONDITIGN  PBXCEDENT. 

Code  Civ.  Proc  S  1325,  which  provides  that  an  appeal  to  the  Court  of  Ap- 
peals from  an  order  must  be  taken  within  60  days  after  service  of  a 
copy  of  the  order  appealed  from  on  the  attorney  of  the  party  adversely 
affected  thereby,  does  not  authorise  an  appeal  from  an  order  not  a  final 
order,  without  the  previous  allowance  of  an  appeal  by  the  Appellate 
Division. 

Application  for  reargument  of  the  motion  to  dismiss  the  ap- 
peal.    Application  denied. 

For  dismissal  of  appeal,  see  159  N.  Y.  674 ;  64  N.  E.  1095, 

Time  to  Appeal  to  Coubt  of  Appeals, — continued. 

Extension  of  the  time  to  appeal  in  case  of  the  death  of  the  party  entitled 
to  appeal  before  the  expiration  of  the  time  to  do  so  is  provided  for  in  S  785 
of  the  Code  of  Civil  Procedure. 

The  right  to  appeal  after  the  time  therefor  has  expired  cannot  be  con- 
ferred by  an  order  vacating  the  judgment  and  ordering  it  re-entered  as  of  a 
later  date. 

Humphrey  v.  Chamberlain,  11  N.  T.  274. 

The  statute  prohibiting  the  enlargement  of  the  time  to  appeal  does  not 
yield  to  circumstances,  even  to  promote  the  ends  of  justice. 

Wait  V.  Van  Allen,  22  N.  Y.  319. 

The  actual  decision  in  the  principal  case  and  in  Lane  Vi  Wheeler,  101  N. 
T.  17 ;  3  N.  E.  796,  was  undoubtedly  correct  but  what  was  a  mere  assump- 
tion in  the  earlier  case  seems  in  the  principal  case  to  be  established  as  a  rule 
of  practice,  to  wit,  that  an  appeal  can  be  taken  after  sixty  days  from  the 
service  of  the  order,  if  the  leave  of  the  Appellate  Division  cannot  be  obtained 
within  that  time.  Ofttimes  such  leave  cannot  be  obtained  within  sixty  days 
unless  the  Appellate  Division  can  be  specially  convened  to  grant  it.  Section 
1325  of  the  Code  of  Civil  Procedure  should  be  amended  so  as  to  make  the 
time  to  appeal  from  an  order,  when  leave  to  appeal  is  necessary,  commence 
to  run  from  the  decision  on  the  application  for  such  leave  and  $  190  of  the 
Code  of  Civil  Procedure  should  be  amended  so  as  to  require  the  applictation 
for  such  leave  to  be  made  at  the  opening  of  the  next  succeeding  term  of  the 
Appellate  Division  after  that  at  which  the  determination  to  be  appealed 
ifrom  was  made,  or  at  some  other  appropriate  time.    At  present,  if  the  Ap- 
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UUoj  Beubsamen  &  Baldwin,  for  appellant. 

Wing,  Shoudy  &  Putnam,  for  respondent. 

Martin,  J.  This  is  an  application  for  the  reargument  of  a 
motion  to  dismiss  the  appeal  herein.  The  motion  was  granted 
upon  the  ground  that  no  valid  appeal  had  been  taken  to  this 
court  Manifestly  the  order  appealed  from  was  not  a  final 
order  in  a  special  proceeding,  and  consequently  no  appeal  could 
properly  be  taken,  unless  allowed  by  the  appellate  division. 
Without  olbtaining  such  an  allowance,  the  appellant  served  a 
notice  of  appeal.  He  afterwards  obtained  an  order  allowing  an 
appeal,  and  two  questions  were  certified  by  that  court  to  be  an- 
swered by  the  court  of  appeals.     No  notice  of  appeal  was  subse- 

TiME  TO  Appeal  to  Coubt  of  Appeals, — continued. 

pellate  Division  adjourns  for  more  than  sixty  days  at  the  time  of  making  the 
determination,  a  party  desiring  leave  to  appeal  from  an  order  not  a  final 
one  is  likely  to  find  himself  without  remedy,  unless  vigilant  enough  to  pro- 
cure a  stay  of  entry  of  the  order. 

The  same  emergency  might  arise  also  in  connection  with  a  final  order 
determining  an  action  commenced  in  an  inferior  court,  which  is  not  appeal- 
able as  a  matter  of  right  under  Subdivision  1,  of  §  191  of  Code  of  Civil  Pro- 
cedure, to  which  a  similar  amendment  is  needed.  It  does  not  arise  in  case 
of  judgments  under  either  subdivision  of  that  section  for  the  evident  reason 
that  access  to  the  Appellate  Division  is  always  possible  within  a  year,  to 
apply  for  the  necessary  leave. 

An  appeal  taken  on  the  same  day  but  before  the  hour  of  adjustment  of 
costs  and  filing  of  the  judgment-roll  is  not  premature. 

Blydenburgh  ▼.  Cotheal,  4  N.  Y.  418;  6  How.  Pr.  200;  3  Code  R.  216. 

An  appeal  is  premature  when  taken  from  the  order  affirming  a  judgment 
sustaining  a  demurrer  and  dismissing  the  complaint.  Judgment  of  affirm- 
ance should  have  first  been  entered  and  the  appeal  taken  from  that. 

Kilmer  v.  Bradley,  80  N.  Y.  630. 

In  Wells  V.  Danforth,  7  How.  Pr.  197,  the  Court  of  Appeals  dismissed  an 
appeal  as  too  late,  dating  the  time  when  the  time  to  appeal  commenced  to 
run  back  to  the  entry  of  the  order  for  final  judgment  in  the  Supreme  Court, 
although  in  time  counting  from  the  actual  perfection  and  docketing  of  the 
judgment.  That  decision,  however,  was  under  S  331  of  the  Code  of  Pro- 
oedare,  which  dated  the  time  to  appeal  from  "the  judgment."    Subsequent 
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quently  served,  so  that  the  question  preeented  is  whether  the 
order  allowilig  an  appeal  rendered  valid  the  appeal  which  was 
previously  taken.  This  is  not  an  open  question  in  this  ooiirt 
In  Guarantee  Trust  &  Safe-Deposit  Co.  v.  Philadelphia,  R.  & 
N.  E.  R  Co.,  160  N.  Y.  1 ;  54  N.  E.  675,  it  was  held  that  the 
service  of  a  notice  of  appeal  from  other  than  a  final  order  in  a 
special  proceeding,  without  leave  of  the  appellate  division,  was^ 
a  mere  nullity,  that  an  order  subsequnLtly  obtained  did  not 
validate  the  appeal,  and  that  that  court  had  no  audiprity  to*  gran* 
an  order  allowing  an  appeal  as  of  the  date  wlien  the  notice  of  ap- 
peal was  served.     Section  9  of  article  6  of  the  constitulaon  Hmita 

TmB  TO  AmuL  to  Ooun  or  Appbau,— -centinued. 

amendment  fixed  the  time  at  the  perfection  of  the  judgment  by  filing  the 

judgment-roU. 

.    The  time  to  appeal  commenoee  at  the  entry  of  the  decree  and  not  at  ita 

enrollment. 

Woolen  Mfg.  Go.  v.  Towneend,  1  Code  Rep.  N.  S.  415. 

It  9eem9,  the  time  to  appeal  aa  to  a  defendant  who  obtains  a  leparate 
judgment  in  his  favor,  before  the  litigation  with  other  defendants  is  ended, 
commences  to  run  as  soon  as  his  judgment  is  entered  and  does  not  await  the 
detennination  of  the  entire  controrersy  between  all  the  parties. 

Camhlos  V.  Butterfidd,  15  Abb.  Pr.  N.  S.  197. 

It  99em9,  it  is  irregular  to  appeal  to  the  Court  of  Appeals  before  aU  tihe 
appeals  from  the  same  judgment  have  been  disposed  of  by  the  court  belew, 
but  the  objection  cannot  be  first  taken  on  the  argument  of  the  irregular 
appeal,  nor  by  one  not  a  party  thereto. 

Muldoon  V.  Pitt,  54  N.  Y.  269. 

An  order  of  the  General  Term  correcting  its  order  previoiialy  entered  mad 
served,  merely  as  to  the  date  of  making  it,  does  not  require  a  new  entry  and 
service  thereof,  so  as  to  give  the  right  to  appeal  therefrom,  the  time  to 
appeal  from  the  original  order  having  expired. 

Matter  of  Beckwith,  87  N.  Y.  503. 

An  appeal  taken  more  than  a  year  from  the  entry  of  the  judgment  is  ta» 
late,  notwithstanding  it  is  within  a  year  from  the  making  of  aa  order  lor 
leiaxation  of  the  costs  included  in  the  judgment  by  which  the  eoata  were 
reduced. 

Wilson  V.  Palmer,  75  N.  Y.  250. 

HewiU  ▼.  The  City  Mills  Co.  136  N.  Y.  211 ;  32  N.  B.  768. 

Thurber  ▼.  Chambers,  60  X.  Y.  29. 

Where  further  proceedings  were  required  to  perfect  the  judgmsBi  ei  ftm- 
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the  jurisdiction  of  the  court  of  appeals,  and  declares  that  appeals 
may  be  taken,  as  of  right,  only  from  judgments  or  orders  entered 
upon  decisions  of  the  appellate  division  finally  determining  ac- 
tions or  special  proceedings.  It  then  provides  that  the  appellate 
division  may  allow  an  appeal  upon  any  question  of  law  which 
in  its  opinion  ought  to  be  reviewed  by  the  court  of  appeals. 
Thus,  by  the  express  provisions  of  the  constitution,  no  appeal  to 
the  court  of  appeals  can  be  taken  from  other  than  a  final  order 
in  a  special  proceeding  until  the  right  to  appeal  shall  have  been 
granted  by  the  appellate  division.     Until  such  allowance  is  ob- 

Tncs  TO  Appeal  to  Coubt  or  Appeals, — continued. 

General  Term,  the  time  to  appeal  did  not  commence  to  rim  till  sucli  further 
proceedings  were  taken  and  the  rights  of  the  parties  finally  determined. 
CaUin  v.  Grissler,  67  N.  Y.  363,  370-1. 

An  appeal  from  the  determination  of  the  Greneral  Term  in  certiorari  pro- 
ceeding to  review  an  assessment  of  a  tax  must  be  taken  within  sixty  days, 
under  S  7  of  chap.  269,  Laws  of  1880  (now  $  255  of  Tax  Law). 

People  T.  Keator,  101  N.  Y.  610;  3  N.  E.  903. 

In  criminal  cases  app^s  to  the  Court  of  Appeals  may  be  taken   from 
judgments  and  orders  alike  within  one  year  from  rendition  or  entry. 
Code  of  Criminal  Procedure,  §  521. 

b.  Haw  Umiied. 

A  notice  of  entry  served  before  the  actual  entry  of  an  order  is  not  effect- 
ual to  limit  the  time  to  appeal. 
Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.  60  N.  Y.  112. 

No  service  of  a  copy  of  the  judgment  or  notice  of  entry  is  required  to  set 
the  time  running  within  which  an  appeal  to  the  Court  of  Appeals  from  a 
judgment  can  be  taken. 

Marsh  v.  Pierce,  110  N.  Y.  639;  15  Civ.  Pro.  49;  17  N.  E.  729. 

In  this  case  Earl,  J.,  said,  ''It  was  doubtless  supposed,  in  limiting  the 
time  for  appeals  to  this  court  to  one  year,  that  the  party  desiring  to  appeal 
would  have  ample  opportunity  to  obtain  information  of  the  entry  of  the 
judgment  without  any  notice  thereof  from  the  other  party."  It  was  also 
held  that  failure  to  return  the  printed  copies  of  the  return  on  appeal  was 
not  a  waiver  of  the  respondent's  right  to  object  that  the  appeal  was  too 
late>  the  notice  of  appeal  having  been  returned  in  due  season  for  that  rea- 
son prior  to  the  service  of  such  printed  copies  of  the  return. 

A  respondent  moving  to  dismiss  an  appeal,  on  the  ground  that  the  time 
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taincd,  no  right  of  appeal  exists,  and  consequently  any  proceed- 
ing in  the  nature  of  an  appeal  before  the  right  comes  into  exist- 
ence must  be  regarded  as  nugatory. 

The  appellant's  claim  that  by  section  1325  of  the  Code  of 
Civil  Procedure  he  was  required  to  appeal  within  60  days  after 
the  service  of  a  copy  of  the  order  and  notice  of  its  entry,  and, 
hence,  that  that  statute  conferred  upon  him  the  right  to  appeal 
without  the  allowance  of  the  appellate  division,  provided  it  was 
subsequently  obtained,  cannot  be  upheld.     That  section  confers 

Time  io  Appeal  to  Coxnrr  of  Appeals, — continued. 

for  appealing  had  expired  before  the  notice  of  appeal  was  seryed,  stands 
upon  a  strict  right  and  must  show  a  strict  and  technical  compliance  with 
the  statute  on  his  part. 

Good  V.  Daland,  119  K.  Y.  163;  23  N.  £.  474. 

Therefore,  service  of  a  copy  of  a  judgment  that  was  not  attested  by  the 
derk  at  its  entry  will  not  set  running  the  time  to  appeal  therefrom. 

Id. 

Notice  of  the  order  and  its  entry,  which  does  not  show  by  endorsement 
or  otherwise  the  office  address  or  place  of  business  of  the  attorney  serving 
it,  is  ineffectual  to  limit  the  time  to  appeal. 

ForUmann  v.  Shulting,  107  N.  Y.  644 ;  14  K.  E.  190. 

The  time  to  appeal  is  set  running  by  service  of  a  copy  of  the  judgment 
of  affirmance  in  certiorari,  to  review  an  assessment  for  taxes,  with  notice 
of  entry  endorsed  by  the  attorney  for  the  respondent  giving  his  office  and 
business  address,  notwithstanding  the  order  of  affirmance  was  not  so  en> 
dorsed. 

People  V.  Keator,  101  K.  Y.  610;  3  N.  E.  903. 

A  notice  of  the  entry  of  an  order  of  the  Appellate  Division  in  the  county 
clerk's  office,  without  referring  to  its  intermediate  entry  in  the  office  of  the 
elerk  of  the  Appellate  Division  and  the  filing  of  a  certified  copy  with  the 
county  clerk,  is  sufficient  to  set  running  the  time  to  appeal  therefrom  to 
the  Court  of  Appeals. 

Guarantee  Trust  &  S.  D.  Co.  v.  Philadelphia,  R.  &  N.  £.  R.  Co.  160  N:  Y. 
1 ;  54  N.  E.  676. 

In  Sheridan  v.  Andrews,  81  N.  Y.  650,  a  motion  to  dismiss  an  appeal  be- 
cause too  late  was  denied,  it  being  founded  on  an  affidavit  showing  service 
of  the  order  appealed  from  on  October  17th,  the  day  it  bore  date,  with  no- 
tice of  entry  thereof  on  the  same  day,  and  the  opposing  affidavits  showing 
that  the  copy  order  served  had  no  date,  was  not  addressed  to  anyone,  con- 
tained no  written  notice  of  entry  thereof  and  was  not  in  fact  entered  or 
Aled,  until  October  24th. 
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upon  an  appellant  no  right  of  appeal,  bnt  limits  the  time  within 
which  appeals  must  be  taken  where  the  right  exists.  Moreover, 
if  the  purpose  of  that  section  was  to  authorize  appeals  from 
orders  which,  under  the  provisions  of  the  constitution,  were  not 
appealable,  the  statute^  to  that  extent,  would  be  invalid. 

We  are  clearly  of  the  opinion  that  a  party  has  no  right  to  ap- 
peal from  an  order  or  judgment  which  is  not  appealable  without 
an  allowance  by  the  appellate  division  until  such  an  allowance 
has  been  obtained.  It  is  from  and  by  virtue  of  the  order  of  the 
appellate  division  that  the  appellant  acquires  his  right  to  appeal. 
Before  that  order  is  granted,  no  such  right  exists,  for  until  then 
it  is  prohibited  by  the  constitution.  The  order  of  the  appellate 
division  allowing  an  appeal  is  obviously  a  condition  precedent 
to  that  right.  Until  it  is  obtained,  the  right  does  not  exist,  and 
hence  the  notice  of  appeal  served  by  the  appellant  anterior  to  ob- 
taining such  an  order  was  a  nullity,  and  no  valid  appeal  was 
taken. 

We  find  no  conflict  between  the  conclusion  reached  in  this  case 
and  the  decision  of  this  court  in  Lane  v.  Wheeler,  101  N.  T.  17 ; 
3  N.  E.  796.  On  the  contrary,  so  far  as  it  is  applicable,  it  sus- 
tains our  conclusion.  In  that  case  it  was  assumed  that  the  time 
to  appeal  might  be  extended  where  leave  of  the  intermediate 
court  was  necessary,  and  where  by  due  diligence  it  was  obtained, 
but  that  the  appeal  must  then  be  taken  within  a  reasonable  time 
not  to  exceed  60  days.  W^e  think  this  is  the  proper  practice,  that 
the  appellant's  appeal  was  properly  dismissed,  and  that  the  de- 
fendant's motion  should  be  denied,  with  $10  costs.  All  concur, 
except  O'Bbien^  J.,  not  voting.     Motion  denied. 
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RILEY  V.  PAGAN. 

[44  App,  Div,  16;  94  8t.  Rep.  457;  60  Bupp.  457.] 
(Supreme  Court,  Appellate  Division,  Seoond  Department,  October  tO,  1899,) 

Fees  of  justicb  of  pkaci — Lzabilitt  of  suocbssful  DSFCirDAHT. 

A  successful  defendant  in  an  action  tried  before  a  justice  of  the  peaee  is 
liable  to  the  justice  for  the  justice's  trial  fee,  fee  for  entry  of  Judg- 
ment and  fee  for  swearing  witnesses  produced  by  the  defendant. 

Appeal  from  Westchester  county  court 

Action  by  William  Riley  against  Hannah  Pagan,  as  executrix 
of  the  will  of  John  Pagan,  Sr.,  deceased.  Plaintiff  appeals 
from  an  order  of  the  county  court  reversing  a  judgment  of  the 
3ity  court  of  Yonkers.     Reversed, 


Note. — Remedies  to  Enfobcb  Patmbitt  of  Fees  of  Justices  of  the  Peace. 

A  justice  of  the  peace  is  not  obliged  to  render  any  service  as  such  in  a 
civil  action  without  the  previous  payment  or  tender  of  his  fee  therefor. 
f  3328  Code  of  Civil  Procedure. 

Riley  v.  Pagan,  32  App.  Div.  274;  86  St  Rep.  980;  52  Supp.  080,  estab- 
lished the  right  of  a  justice  of  the  peace  to  recover  by  action  his  fees  for 
any  official  services  from  the  party  requesting  such  services.  In  addition 
to  the  right  of  sheriffs  and  referees  to  recover  their  fees  by  action,  that 
of  witnesses  to  the  same  remedy  might  also  have  been  cited;  see  Baker  v. 
Brill,  15  Johns.  260;  Wheeler  v.  Losee,  12  How.  446. 

Witnesses  likewise  are  not  bound  to  appear  or  testify  unless  their  fees  are 
previous  paid  or  tendered. 
Hurd  V.  Swan,  4  Denio,  75. 

The  amounts  of  the  fees  to  which  a  justice  of  the  peace  is  entitled  for 
official  services  in  a  civil  action  are  prescribed  by  §  3322  of  the  Code  of 
Civil  Procedure.  These  do  not  apply  to  criminal  actions  or  special  pro- 
ceedings in  a  court  or  before  an  officer  (§  3332,  Code  of  Civil  Procedure) ; 
nor  to  cases  where  special  provision  is  otherwise  made  by  statute  for  com- 
*>en8ation  for  a  particular  service. 
3330  Code  of  Civil  Procedure. 


NEW  YOKK  ANNOTATED  CASES.  183 


18M]  Riley  ▼.  Pagan. 


The  opinion  of  the  Citj  Court  of  Yonkers  delivered  on  the 
£riBt  trial  of  this  action  was  as  follows : 

Eklldoo,  J.  This  action  ia  brought  by  tho  plaintiff  against  the  defend- 
ant for  services  and  fees  as  a  justice  of  the  peace  in  a  suit  brought  by  one 
Nicholas  Delaney  against  the  defendant  in  which  judgment  was  rendeder 
for  the  defendant  against  the  plaintiff  dismissing  the  complaint  upon  the 
merits.  The  question  presented  is  this.  Assuming  that  the  fees  severally  set 
forth  in  the  complaint  are  to  the  amount  therein  set  forth  and  that  the 
serrices  were  rendered  by  the  plaintiff  as  therein  stated,  can  plaintiff  as  a 
matter  of  law  recover  against  the  defendant?    I  think  not. 

Section  3328  of  the  Code  of  Civil  Procedure  says: 

"A  justice  of  the  peace,  or  a  constable,  juror  or  witnesses,  before  a  jus- 
tice of  the  peace  is  not  obliged  to  render  any  services  specified  in  this  title 
without  the' previous  payment  or  tender  of  his  fee  therefor." 

Some  of  the  iees  named  in  the  complaint  and  services  rendered  as  set 
forth  in  the  complaint  are  governed  by  this  section.  It  was  optional  with 
the  plaintiff  to  exact  of  Delaney  the  prepayment  of  fees  which  attach  to  the 
issuance  of  the  summons  and  certain  other  services  in  the  suit  which  were 
incidental  to  the  institution  of  Delaney's  suit.  If  the  plaintiff  as  such  jus- 
tice chose  to  waive  exacting  from  the  plaintiff  Delaney  the  fees  which  the 
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continued. 

In  Powers  v.  Jones  (Oneida  County  Court,  1882),  10  Abb.  N.  C.  458,  it 
was  held  that  a  justice  of  the  peace  could  require  the  party  demanding  a 
jury  trial  to  pay,  as  a  condition  of  issuing  the  venire,  (1)  the  justice's  fee 
for  issuing  a  venire  (26  cents) ;  (2)  an  adjournment  fee  of  26  cents  if  an 
adjournment  is  necessary,  and  (3)  to  the  constable  to  whom  the  venire  is 
given,  75  cents  for  serving  it,  and  (4)  10  cents  for  each  juror  to  be  sum- 
moned. It  was  further  held  that  the  justice  could  not  require  as  a  con- 
dition  of  issuing  the  venire  the  prepayment  of  fees  for  other  official  servides 
which  would  probably,  but  not  necessarily,  be  required  in  the  action. 

Powers  V.  Jones,  is  not  mentioned  in  the  opinion  in  Bellappi  v.  Hovey. 
90  Hun,  135;  70  St.  Rep.  389;  35  Supp.  624  (General  Term,  Fifth  Depart- 
ment)  1895),  but  is  overruled  by  the  latter  case  on  the  question  as  to  the 
right  of  the  justice  to  demand  the  conatable's  and  jurors'  fees  as  a  condi- 
tion of  issuing  the  venire,  and  it  is  there  held  that  the  justice  can  require 
€nly  his  own  fees,  leaving  the  constable  and  jurors  to  demand  theirs. 

The  opposing  party  has  no  interest  in  the  question  whether  a  justice  of 
the  peace  insists  upon  prepayment  of  his  fees  by  the  party  for  whom  he 
renders  official  services  in  an  action  or  waives  such  prepayment. 

Powers  y.  Jones,  10  Abb.  N.  C.  458. 
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law  gave  him  ae  a  Justice  in  this  action,  and  by  so  doing  to  take  his 
ehances  of  ever  getting  them  from  Delaney,  he  oould  do  so.  He  oould  not^ 
however,  afterwards  be  peimitted  to  get  them  out  of  the  defendant  in  this 
aetiou  who  did  not  institute  the  suit.  This  section  applies  also  to  the  oon- 
stable'e  foes  for  serving  the  summons,  return  made  by  him  and  affidavit 
nf  service  attached  thereto.  He  is  governed  by  the  provisions  of  this  section 
too,  and  it  is  in  his  power  to  secure  payment  of  his  fees  which  are  specified 
In  the  complainant's  complaint  in  this  action  before  taking  the  first  step. 
Likewise  if  he  chose  not  to  do  so  it  works  as  a  waiver  on  his  part  of  ths 
provisions  of  law  embodied  Id  this  section  of  the  Cknle.  The  plaintiff  can* 
not  in  any  aspect  of  the  case  recover  these  fees,  for  the  yare  personal  to  the 
constable.  The  fees  of  the  constable  for  serving  the  summonjt,  making  his 
returns  and  attaching  his  affidavit  of  service  thereto  must  be  eliminated 
any  way  from  the  plaintiff's  complaint  and  donand ;  the  plaintiff  cannot  in- 
clude the  fees  of  the  constable  in  his  complaint  and  demand  herein.  All 
other  fees  and  services  set  forth  in  the  complaint  are  governed  by  the  pro- 
visions of  section  8329  of  the  Code  of  Civil  Procedure  which  says: 

"In  an  action  before  a  Justice  of  the  peace,  if  any  services  are  rendered 
for  a  party,  and  he  n^lects  to  pay  the  fees  therefore  allowed  by  law,  the 
other  party  may  pay  those  fees,  and  the  amount  thereof  must  be  taxed  as 
part  of  his  costs,  if  he  recovers  costs." 

Did  Pelaney  neglect  to  pay  these  fees?  The  answer  is  yes.  He  paid 
none,  and  it  may  be  stated  that  he  "neglected  to  pay"  them.  But  did  the 
other  party,  that  is  John  Pagan,  Sr.,  defendant  in  this  action,  pay  those 
fees  and  thus  entitle  them  to  be  taxed  as  part  of  his  costs  in  Uie  action 
brought  against  him  by  Delaney.  The  answer  is  no.  Since  John  Pagan, 
Sr.,  "the  other  party,"  did  not  pay  those  fees  they  could  not  be  taxed  up 
as  part  of  Pagan's  costs.  The  judgment  was  erroneous  in  so  far  as  it  in- 
cluded these  costs  which  Delaney  should  have  paid,  but  "neglected  to  pay" 
and  which  defendant  did  not  elect  to  pay  under  section  3329  of  Code  of  Civil 
Procedure.  The  question  now  arises,  must  the  justice  of  the  peace  go  un- 
paid? The  answer  is  that  the  provisions  of  law  above  named  are  ample 
to  protect  him,  but  if  he  chooses  to  waive  them  in  any  respect,  it  is  his 
fault,  and  only  his,  if  he  is  never  paid  his  lawful  fees.  My  attention  has 
been  called  to  the  fact  Pagan  asked  for  one  adjournment  and  had  two  wit- 
nesses sworn  and  that  several  folios  of  testimony  were  taken  at  his  re- 
quest In  reply  to  this  1  will  say  that  the  plaintiff  Delaney  set  the  suit 
in  motion  by  the  procuring  of  a  summons  and  causing  service  to  be  made 
upon  the  defendant  Pagan,  and  the  defendant  had  to  respond  in  that  suit 
by  an  answer.  If  in  the  progress  of  the  suit  he  showed  that  the  plaintiff 
Delaney  had  no  cause  of  action,  it  was  not  Pagan's  fault.  He  was  by  just 
so  much  the  gainer.  It  was,  however,  Delaney's  fault,  and  he  ought  in 
conscience  and  in  law  to  answer  for  his  own  mistakes.  The  swearing  of 
witnesses,  and  taking  of  testimony  were  hence  incidental  to  the  effort  of 
defendant  to  show  that  Delaney  had  no  cause  of  action  against  him.     Un- 
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less  this  rule  prevails,  what  is  there  to  prevent  the  institution  of  fake  suits 
against  responsible  persons  in  justices'  oourts.  To  reason  otherwise,  De- 
laney  would  make  Pagan,  an  innocent  party,  pay  for  his  blunder  and  at 
the  same  time  get  payment  of  his  claim  in  full  out  of  the  party  which  was 
in  law  bound  to  pay  it  in  the  first  instance.  For  all  of  the  foregoing  rea- 
sons the  complaint  must  be  dismissed  and  judgment  thereforcr  granted  dis- 
Aiissing  the  complaint,  with  costs. 

The  opinion  of  the  City  Court  of  Yonkers  on  the  second  trial 
was  as  follows: 

Kellooo,  J.  The  plaintiff  in  this  action  is  a  justice  of  the  peace  of  the 
city  of  Tonkers,  and  in  this  action  sues  for  certain  fees  which  he  claims 
are  due  to  him  for  having  served  as  a  justice  of  the  peace  in  an  action 
brought  before  him  by  one  Nicholas  Delaney  against  one  John  Pagan,  now 
deceased. 

In  that  action,  justice  of  the  peace  Riley  dismissed  the  plaintiff's  com- 
plaint upon  the  merits  with  costs.  The  judgment  for  costs  was  not  paid 
by  Delaney  and  defendant  Pagan  declined  to  pay  them.  Justice  Riley  then 
sued  to  recover  them. 

I  decided  in  an  opinion  then  written  that  none  of  the  items  set  out  in 
plaintiff's  complaint  could  be  collected  by  suit  against  defendant  Pagan. 

The  Appellate  Division  has  modified  this  opinion  and  states  that  justice 
Riley  can  recover  for  such  services  as  were  rendered  in  that  action  at  the 
request  of  the  defendant. 

Following  this  decision  the  plaintiff  abandons  all  claim  to  certain  items 
theretofore  claimed  to  be  due  to  him  and  now  claims  the  following  items 
as  due  to  him,  to  wit: 

1  adjournment $  .25 

Entering  answer,  1  folio 06 

Swearing  1  witness  for  defense 10 

Trial  fee 76 

Writing  16  folios  of  defendant's  testimony,  6c  per 

folio 76 

Entry  of  judgment 26 

Total $2.16 

The  question  now  to  be  decided  is  this:  What  items  of  service  of  the 
foregoing  list  of  items  can  be  said  to  have  been  rendered  at  the  spei:ial  in- 
stance and  request  of  the  defendant  Pagan? 

The  first  item  is  for  one  adjournment,  $  .25. 

By  Subdivision   1  of  Section  3,322  of  the  Code  of  Civil  Proi*edure  "a 
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justice  it  entitled  to  a  fee  of  25  cents,  for  an  adjournment^  exoepi  where 
it  is  made  by  the  justice  upon  his  own  motion." 

Now,  this  adjournment  was  not  made  by  the  justice  upon  his  own  motion. 
Hence,  if  in  the  evidence  no  reason  to  the  contrary  is  shown,  the  plaintiff 
is  entitled  to  this  fee  of  25  cents. 

But  the  evidence  shows  that  at  the  hour  named  In  the  summons  the 
justice  appeared,  as  did  also  one  Walter  A.  Drinkwater,  a  layman,  but  an 
adviser  and  personal  friend  of  the  defendant  Pagan,  who  stated  then  to 
the  jusMce  that  the  defendant  Pagan  could  not  be  present  until  later  in  the 
day,  and  after  some  other  conversation  about  the  hour  which  might  be  moat 
agreeable  to  the  parties  interested,  the  hour  of  7  P.  ic.,  same  day,  was  fixed, 
when  the  parties  appeared  and  issue  was  joined. 

Section  2,961  of  the  Code  of  Civil  Procedure  regulates  the  matter  of  ad- 
journments in  a  justice's  oourt  and  the  only  adjournment  reoogniced  so 
far  as  relates  to  this  case  is  one  that  may  be  granted  upon  the  application 
of  the  defendant  when  issue  is  joined.  Now,  issue  was  not  joined  at  the 
hour  named  in  the  summons  when  the  defendant  must  appear.  So  that 
all  the  justice  did  was  really  to  postpone  the  hour  for  joining  issue  And  no 
fee  is  allowed  for  this.  It  follows,  therefore,  that  since  there  was  no  l^gal 
adjournment  of  the  case,  the  legal  fee  for  a  legal  adjournment  cannot  be 
allowed. 

The  next  item  is  writing  the  answer,  1  folio,  .05  cents. 

I  caniiot  find  any  provision  of  law  which  allows  a  justice  a  fee  for  enter- 
ing defendant's  answer.  The  Code  provides  for  oral  and  written  pleadings 
in  a  justice  courts  and  when  they  are  oral  "the  substance  thereof  must  be 
entered  by  the  justice  in  his  docket-book;"  Section  2.941. 

To  enter  the  oral  answer  of  the  defendant  was  a  duty,  which  the  justice 
was  bound  by  law  to  perform  and  for  which  no  fee  is  provided  by  law. 

The  next  item  is  this  swearing  one  witness,  10  cents. 

Section  3,322,  Subdivision  1,  of  the  Code  of  Civil  Procedure,  gives  a  fee 
of  10  cente  to  the  justice  for  "drawing  an  affidavit,  or  administering  an 
oath."  The  oath  for  which  a  fee  is  claimed  by  the  justice  was  administered 
by  him  to  the  defendant,  who  was,  as  a  matter  of  fact,  sworn  and  examined 
upon  the  trial.  For  this  oath  I  think  the  justice  should  be  allowed  the 
legal  fee  of  10  cents.  For  the  administering  of  the  oath  by  the  justice 
can,  within  the  opinion  of  the  Appellate  Division  of  the  Supreme  Court 
above  mentioned,  be  regarded  as  a  service  performed  by  him  at  the  defend- 
ant's special  instance  and  request. 

« 

The  next  item  is.  Trial  fee,  75  cents. 

Section  3,322,  Subdivision  1,  provides  that  a  justice  shall  have  "for  the 
trial  of  an  issue  of  fact,  where  the  defendant  appears,  seventy-five  cents," 
1  think  this  fee  should  be  allowed  tlie  plaintiff  under  the  decision  above 
mentioned. 
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The  next  item  is  this,  writing  16  folios  of  defendant's  testimony,  75 
cents. 

I  cannot  find  any  provision  in  the  Code  of  Civil  Procedure  which  au- 
thorizes this  charge  or  a  charge  for  writing  out  the  testimony  at  any  rata 
per  folio.    It  is  therefore  disallowed. 

The  next  item  is,  fee  for  entry  of  judgment^  25  cents. 

Section  3,322,  Subdivision  1,  of  the  Code  of  Civil  Procedure,  provides  that 
a  fee  of  25  cents  shall  be  given  to  a  justice  of  the  peace  for  the  entry  of 
judgment.  I  think  this  fee  stands  on  the  same  footing  as  the  fee  for  the 
trial  of  an  issue  of  fact  above  mentioned,  and  is,  therefore,  allowed. 

Judgment  is,  therefore,  given  for  the  plaintiff  for  the  sum  of  one  dollar 
and  ten  cents. 

The  opinion  of  the  County  Court  of  Westchester  County,  on  a 
review  of  the  second  trial  was  as  follows,  no  opinion  being  writ- 
ten on  the  review  of  the  first  trial. 

Lent,  J.  Delaney  brought  an  action  against  Pagan  before  the  plaintiff, 
a  justice  of  the  peace.  The  action  was  tried  before  him,  without  a  jury, 
and  resulted  in  the  defendant's  favor.  The  plaintiff  sued  Pagan  to  recover 
the  costs.  It  has  been  determined  by  the  Appellate  Division,  32  Appellate 
Division,  274,  that  he  is  entitled  to  recover  the  fees  for  services  rendered  at 
fhe  instance  of  the  defendant,  leaving  to  be  determined  the  question  w^hether 
or  not  any  services  were  so  rendered.  Upon  a  re-trial  in  the  city  court  of 
Yonkers,  judgment  was  rendered  in  plaintiff's  favor  for  one  dollar  and  ten 
<.-ents,  that  sum  being  the  aggregate  of  the  following  fees:  Ten  cents  for 
swearing  the  defendant  in  his  own  behalf,  twenty-five  cents  for  rendering 
a  judgment  in  his  favor,  and  seventy-five  cents  trial  fee,  the  city  judge  hold- 
ing that  these  fees  were  for  services  rendered  at  the  instance  of  the  defend- 
fint.  In  this  ruling  I  am  unable  to  concur.  Pagan  did  not  come  volun- 
tarily into  court.  He  was  compelled  to  appear  and  deny  that  be  was  in- 
debted to  the  plaintiff  or  submit  to  a  judgment  for  a  sum  of  money  he  did 
not  owe.  At  no  stage  of  the  proceedings  did  he  take  any  step  he  was  not 
compelled  to  take  to  resist  the  payment  of  an  unwarranted  claim.  To  say 
that  a  defendant  who  is  brought  into  court  by  the  combined  action  of  the 
plaintiff  and  the  magistrate,  procures,  at  his  own  instance,  the  rendering 
of  services  by  the  magistrate,  when  he  simply  denies  owing  the  amount 
claimed,  seems  to  me  a  perversion  of  the  ordinary  meaning  of  language. 
If  the  plaintiff  may  now  recover  the  ten  cents  for  administering  the  oath 
to  defendant,  he  was  at  liberty  to  demand  its  payment  in  advance,  which 
demand,  in  the  absence  of  ability  upon  the  part  of  defendant  to  comply 
with  it,  would  have  caused  the  immediate  closing  of  the  trial  and  the  en- 
tering of  judgment  a^inst  him.     It  is  inconceivable  that  such  a  "stand  and 
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deliver"  syBtem  can  be  enforced  in  a  court  of  Jiutice.  The  plaintiff  waa 
bound. to  take  the  tettimouy  of  the  defendant  and  was  equally  bound  to 
render  a  judgment  in  hia  favor  if  he  determined  that  judgment  should  be 
■o  rendered.  Possibly  in  form  it  was  a  request  for  the  defendant  to  ask  or 
demand  a  dismissal  of  the  complaint  But  it  was  a  request  to  do  what  the 
plaintiff  was  legally  bound  to  do,  the  relations  of  the  parties  were  in  no 
sense  changed  because  it  was  made,  and  whether  it  was  made  or  not  was 
immaterial.  The  argument  that  because  of  the  defendant's  refusal  to  sub- 
mit to  judgment  for  an  unjust  claim,  he  cast  upon  the  plaintiff  the  neces- 
sity of  performing  work  that  otherwise  he  would  not  have  been  called  upcm 
to  do;  that  because  of  such  refusal  the  justice  was  authorized  to  charge 
the  trial  fee  of  seventy-five  cents  and  that  the  defendant  must  tlierefore 
pay  this  sum,  seems  to  me  unsound.  It  may  be  said  with  at  least  equal 
force  and  more  justice,  that  such  work  was  rendered  necessary  by  the  at- 
tempt of  the  plaintiff  to  get  what  did  not  belong  to  him.  When  the  an- 
swer was  put  in,  Delaney  and  the  plaintiff  both  knew  as  well  as  the  de- 
fendant that  a  trial  would  be  necessary  if  Delaney  insisted  upon  his  claim, 
and  inasmuch  as  the  result  showed  that  he  had  no  right  to  insist,  I  see 
no  reason  why  the  defendant  should  be  punished  for  Delaney's  wrong.  At 
the  joining  of  issues  the  plaintiff  did  not  know  and  could  not  know  what 
the  final  determination  would  be.  The  claim  was  asserted  by  one  and  de- 
nied by  the  other.  He  could  see  however  that  he  would  earn  a  trial  fee,  the 
fees  for  swearing  witnesses,  and  the  fee  for  rendering  judgment.  Delaney 
had  put  the  machinery  of  the  law  in  motion  and  purposed  to  keep  it  in 
motion  until  the  judgment  was  rendered.  The  plaintiff  had  the  right  to 
exact  from  him  the  payment  of  auch  fees  as  would  be  necessarily  earned 
by  him  in  going  through  the  proceedings  to  be  taken  before  the  rights  of 
the  parties  could  be  determined.  He  could  not  have  exacted  them  from 
the  defendant  because  the  defendant  simply  denied  what  was  asserted  by 
Delaney  and  called  upon  the  plaintiff  for  the  performance  of  no  work  what- 
ever. Had  there  been  an  adjournment  at  dcfendant*B  request^  had  he  de- 
manded a  jury,  or  a  subpoena  for  witnesses,  the  plaintiff  would  undoubtedly 
have  been  justified  in  exacting  payment  therefor,  either  at  the  time  of  such 
demand  or  afterward.  But  the  dty  judge  has  expressly  found  that  no  ad- 
journment was  had  at  the  defendant's  request,  no  venire  or  subpoena  was 
issued,  and  no  witnesses  wete  sworn  for  the  defendant  except  himself.  My 
conclusion  is  that  the  plaintiff  rendered  no  services  except  such  as  were 
necessary  by  the  action  of  the  plaintiff  in  pressing  his  alleged  claim;  that 
aJl  such  services  were  rendered  at  the  instance  of  the  plaintiff  and  not  at 
the  instance  of  the  defendant,  and  that  he  cannot  recover  of  the  defendant 
upon  any  of  the  itema  allowed  by  the  city  judge.  Any  other  ruling  leads 
to  what  seems  to  me  the  absurd  conclusion  that  by  simply  refusing  to  com- 
ply with  an  unjust  demand,  the  defendant  involuntarily  and  against  his 
I  will  became  a  debtor  to  the  magistrate  at  whose  command  he  was  brought 
i  into  court  and  with  whom  he  had  no  contract  relation  of  any  kind. 
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NotwithBtanding  the  statement  in  the  opinion  of  the  Appellate  Divieion 
that,  "In  the  course  of  the  litigation  thus  instituted,  the  plaintiff,  as  such 
justice  of  the  peace,  rendered  certain  services  at  the  instance  of  each  party." 
I  have  felt  at  liberty  to  follow  my  own  judgment  in  determining  whether' 
or  not  the  services  here  allowed  were  rendered  at  the  instance  of  the  de- 
fendant, for  the  reason  that  the  Appellate  Court  has  not  named  any  par- 
ticular item  for  which  the  defendant  should  pay,  and  the  city  judge  refused 
to  find  that  an  adjournment  was  had  at  the  defendant's  request,  the  only 
service,  in  my  opinion,  for  which  the  plaintiff  could  have  recovered,  had  the 
finding  upon  this  question  been  in  his  favor. 

As  the  plaintiff's  entire  bill  was  before  the  Appellate  Division  I  have  no* 
means  of  knowing  that  in  speaking  of  services  rendered  at  the  instance  of 
the  defendant  the  court  had  not  in  mind  the  particular  item  referred  to. 

The  judgment  is  reversed. 

Argued  before  Goodrich^  P.  J.,  and  Oullsn^  Babtlstt, 
Hatch^  and  Woodwabb^  JJ. 

WUliafn  BUey,  in  pro.  per.,  for  appellante 
James  M.  Hunt,  for  respondent. 

Woodward,  J.  Upon  a  former  appeal  (Eiley  v.  Pagan,  S2 
App.  Div.  274;  62  Supp.  980),  this  court  held  that  the  plaintiff 
might  maintain  an  action  at  law  to  i^cover  his  fees  as  a  justice 
of  the  peace  for  services  rendered  at  the  request  of  the  defend- 
ant's testator,  without  indicating  what  particular  services  were 
so  rendered.  The  case  has  been  retried,  the  city  court  of  Yon- 
kers  finding  in  favor  of  the  plaintiff  in  the  sum  of  $1.10,  with 
costs,  bringing  the  judgment  up  to  $152.48.  This  judgment 
was  appealed  from  to  the  county  court  of  Westchester  county, 
where  the  judgment  was  reversed,  without  granting  a  new  trial ; 
the  court  holding  that  none  of  the  services  were  rendered  to  the 
defendant's  testator  at  his  request.  In  this  we  are  of  opini^i 
that  the  court  below  is  in  error,  and  that  the  order  reversing  the 
judgment  of  the  city  court  should  be  reversed. 

Ificholas  Delaney  brought  an  action  against  John  Pagan,  Sr. 
before  a  justice  of  the  peace  of  the  city  of  Yonkers,  in  1895. 
On  the  return  day,  the  hour  being  set  for  2  o'clock,  the  defendant 
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appeared  and  asked  to  have  the  case  adjourned  to  a  later  hour  in 
the  day.  This  was  done  without  joining  issue,  and  at  7  o'clock 
the  parties  met  and  issue  was  joined,  the  trial  proceeding  to 
judgment  without  objection,  so  far  as  we  are  informed.  The 
justice  before  whom  the  case  was  tried  without  a  jury  decided 
in  favor  of  the  defendant's  testator,  and  he  thus  became  entitled 
to  a  judgment  dismissing  the  complaint,  with  costs,  which  ''con- 
si  St  of  the  fees  allowed  by  law  for  services  necessarily  rendered 
in  the  action  at  the  request  of  the  party  entitled  to  costs,  or  paid 
by  him  as  prescribed  by  law,"  and  these  costs  ^^ust  be  included 
in  the  judgment"  Code  Civ.  Proc.  §  3074.  The  law  contem- 
plates that  the  party  who  is  entitled  to  judgment  shall  not  be  put 
to  the  expense  of  the  proceeding  for  the  protection  or  the  asser- 
tion of  his  rights,  and  as  justices  of  the  peace,  constables,  etc., 
are  not  obliged  to  perform  any  services  unless  their  statutory 
fees  are  paid  in  advance  (Code,  §  3328),  it  is  provided  by  sec- 
tion 3329  of  the  Code  of  Civil  Procedure  that,  "in  actions  before 
a  justice  of  the  peace,  if  any  services  are  rendered  for  a  party, 
and  he  neglects  to  pay  the  fees  allowed  therefor  by  law,  the  other 
party  may  pay  those  fees,  and  the  amount  thereof  must  be  taxed 
as  part  of  his  costs,  if  he  recovers  costs."  Delaney  did  not  pay 
the  costs  which  he  had  incurred  in  bringing  the  action,  nor  did 
Pagan  pay  them  in  his  behalf,  and  they  were  not,  therefore,  we 
may  assume,  included  in  the  original  judgment  for  costs.  But 
whether  they  were  or  not  is  not  material.  The  statute  points 
out  a  method  by  which  the  successful  party  in  a  litigation  may 
recover  all  of  the  statutory  costs,  both  of  himself  and  his  oppo- 
nent, and  because  defendant's  testator  failed  to  avail  himself  of 
this  provision  of  law  is  no  good  reason  why  the  plaintiff  in  this 
action  should  be  deprived  of  all  his  fees.  When  defendant's 
testator  secured  the  judgment  against  the  plaintiff  in  that  action, 
which  was  a  bar  to  any  further  litigation  upon  the  issues  before 
the  court,  he  had  the  option  of  having  the  plaintiff  pay  his  por- 
tion of  the  costs,  or  of  paying  them  himself  and  taking  judgment 
for  the  amount ;  and.  judgment  having  been  rendered  for  the 
costs,  we  are  of  opinion  that  the  defendant's  testator  became  lia- 
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ble  to  the  trial  justice  for  the  "fees  allowed  by  law  for  services 
neoessarilj  rendered  in  the  action,  at  the  request  of  the  party  en- 
titled to  costs,  or  paid  by  him,  as  prescribed  by  law."  While 
it  is  probably  true  that  the  plaintiff  is  not  entitled  to  recover  the 
fees  in  this  action  which  were  properly  a  charge  against  Dela- 
ney,  and  which  Pagan  did  not  pay  and  cause  to  be  included  in 
the  judgment  dismissing  the  complaint,  we  think  it  is  clear  that 
the  law  contemplates  that  the  fees  are  to  be  paid  in  advance  by 
both  parties,  the  successful  party  being  reimbursed  by  the  judg- 
ment for  costs.  The  defendant's  testator  recovered  a  judgment 
for  costs  amounting  to  $3.55.  This  judgment  was  reiidered  up- 
on the  theory,  not  that  the  defendant  was  entitled  to  damages  or 
other  compensation  for  the  trouble  of  determining  the  litigation, 
but  that  he  had  expended  this  amount  in  statutory  fees  for  serv- 
ices necessarily  rendered  in  the  action.  These  costs  belonged 
to  him  only  upon  the  theory  that  he  had  been  to  the  expense  rep- 
resented by  the  judgment  in  defending  his  rights,  and  the  justice 
who  conducted  the  trial,  without  exacting  his  fees  in  advance, 
had  an  equitable  right  to  the  costs,  assuming  them  to  have  been 
properly  assessed.  While  it  may  be  urged  with  plausibility  that 
a  man  who  is  brought  into  court  to  answer  for  a  debt  which  he 
does  not  owe  cannot  be  said  to  ask  for  a  trial,  we  are  convinced 
that  the  defendant,  who  is  protected  by  the  judgment  from  fur- 
ther annoyance,  and  whose  statutory  costs  are  reimbursed  by  the 
judgment,  cannot  be  said  to  be  in  such  a  position  of  indifference 
that  he  may  not  be  said  to  have  asked  for  the  service  which  has 
been  rendered,  and  we  are  equally  clear  that  the  defendant  is 
properly  chargeable  with  the  fee  for  entering  judgment.  It 
may  be  said  of  the  fee  for  swearing  a  witness,  that  it  is  an  inci- 
dent of  the  trial,  and  is  concluded  in  that  fee ;  but,  if  this  is  the 
true  construction  of  the  law,  then  a  trial  which  involved  taking 
the  evidence  of  a  large  number  of  witnesses,  involving  days  of 
time,  would  result  in  no  more  of  compensation  to  the  trial  justice 
than  one  which  required  merely  the  swearing  of  the  parties.  We 
think  the  fee  for  swearing  the  witness  was  properly  allowed  by 
the  trial  court  and  that  the  order  of  the  county  court  reversing 
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the  judgment  of  the  citj  court  of  Yonkers  should  be  reversed, 
and  the  judgment  of  the  city  court  should  be  affirmed,  with  costs. 
All  concur. 


EHRENREICH  et  al.  v.  LICHTENBERG,  et  al.  • 

[29  Miao.  SOS;  94  8t.  Rep.  51S;  60  8upp.  SIS.] 
{Supreme  Court,  Appellate  Term,., October  2S,  1899.) 

1.      EXXCUTOBS  AKD  ADIOKISTEATOBS — COBTB. 

Under  the  Code  prior  to  amendment  of  September  1,  1895,  now  embraced 
in  Code  Civ.  Proc  f  1836,  allowing  coats  against  executors  where  pay- 
ment of  claims  ''was  unreasonably  resisted  or  neglected,"  the  recovery 
of  the  full  amount  sued  for  in  an  action  on  a  claim  against  an  estate 
formally  rejected  by  the  executors  does  not  show  that  payment  thereof 
was  unreasonably  resisted  or  neglected,  so  as  to  entitle  the  plaintiff  to 
costs. 

2.    Same. 

Under  the  Code  prior  to  amendment  of  September  1,  1895,  now  embraced 

Note. — Costs  on  Disfuted  Claims  against  Decedents'  Estates. 

a.  Presentment  of  claim. 

b.  Unreasonable  resistance  or  neglect  of  payment. 

c.  Costs  against  ewecutor  or  administrator  persanaUy. 

d.  Failure  to  file  consent  to  refer  or  reserve. 

e.  Practice — How  costs  awarded  and  amount. 

The  provisions  of  the  Code  of  Civil  Procedure  here  applicable  are  as 
follows : 

fi  1835— Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  him  in  his  rep- 
resentative capacity,  costs  shall  not  be  awarded  against  him,  except  as 
prescribed  in  the  next  section. 

S  1836 — ^Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiff's  demand  was  presented  within  the  time  limited  by  a  notice  pub- 
lished as  prescribed  by  law,  requiring  creditors  to  present  their  claims  and 
that  payment  thereof  was  unreasonably  resisted  or  neglected,  or  that  the 
defendant  did  not  file  the  consent  provided  in  section  eighteen  hundred  and 
twenty-two,  at  least  ten  days  before  the  expiration  of  six  months  from  the 
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in  Ckxle  Civ.  Proc.  i  1830,  allowing  cosU  against  executors  where  they 
have  "refused  to  refer  the  claim  as  prescribed  by  law/'  an  offer  by  a 
claimant  to  refer  his  claim  against  an  estate,  without  any  action  by 
the  executors,  except  a  mere  formal  rejection  of  the  clsim,  does  not 
amount  to  a  refusal  to  refer  it,  so  as  to  entitle  him  to  costs  on  a  judg- 
ment recovered  thereon. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Moses  Ehrenreich  and  another  against  Benjamin 
G.  W.  Lichtenberg  and  others,  as  executors.  From  an  order  of 
the  general  term  reversing  an  order  made  at  the  special  term 
awarding  costs  to  plaintiffs  (93  St  Eep.  388;  59  Supp.  383), 
they  appeal.     Affirmed, 

Argued  before  Fbeedman^  P.  J.,  and  MacLeak  and  Leven- 

TRITT^  J  J. 

Jacob  Fromme,  for  appellants. 

Horwitz  &  Samuels  {Otto  Horwitz,  of  counBel)y  for  respond- 
ents. 

Costs  on  DisPirrBD  Claiks  aoainst  Dicbdbntb'  Estates,— continued. 

rejection  thereof,  the  court  may  award  costs  against  the  executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out  of  the 
property  of  the  decedent,  as  the  court  directs,  having  reference  to  the  facts 
which  appear  upon  the  trial.  Where  the  action  is  brought  in  the  supreme 
court)  the  facts  must  be  certified  by  the  judge  or  referee  before  whom  the 
trial  took  place. 

a.  Prt9enimeni  cf  claims 

Where  notice  to  present  claims  is  duly  given  by  the  executor,  costs  can- 
not be  recovered  in  any  event  against  the  decedent's  estate  unless  it  is 
shown  that  the  claim  was  presented  within  the  time  limited  by  such  notice. 

Bullock  V.  Bogardus,  1  Den.  276. 

Bradley  v.  Burwell,  3  Den.  61. 

Clarkson  v.  Root,  18  Abb.  N.  C.  462. 

Horton  v.  Brown,  29  Hun,  654. 

Supplee  V.  Sayre,  51  Hun,  30;  20  St.  Rep.  554;  3  Supp.  627. 

The  fack  thftt  the  trial  judge  certifies  that  payment  of  the  claim  was 
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Levssitjutt,  J.  The  question  presented  by  this  appeal  is 
the  right  of  the  plaintiffs  to  recover  the  costs  of  an  action  insti- 
tuted against  the  defendants  as  executors.  The  application  for 
costs  was  made  at  special  term,  the  supporting  aiEdavits  disclos- 
ing these  facts :  Caroline  Lichtenberg,  the  testatrix,  died  on  the 
2d  day  of  June,  1893.  Subsequently  the  defendants,  having 
qualified  as  executors  under  her  last  will  and  testament,  duly 
advertised  for  claims.  Within  the  period  required  by  statute, 
and  on  the  6th  day  of  February,  1894,  the  plaintiffs  presented 
to  the  executors  a  verified  claim  for  goods  furnished  and  services 
rendered.  On  the  6th  day  of  August,  1899,  the  defendants,  by 
a  writing,  formally  rejected  this  claim.  While  the  moving  af- 
fidavits alleged  no  offer  to  refer  it,  this  defect  is  supplied  by  an 
admission  in  the  opposing  affidavits  to  the  effect  that  on  the  10th 
day  of  September,  1894,  the  plaintiffs  caused  to  be  served  on  the 
defendants'  attorney  a  notice  that  the  plaintiffs  '^are  willing  to 
refer  to  any  competent  person  the  question  as  to  the  amount,  va- 
lidity, and  justice  of  their  claim."  It  nowhere  appears,  how- 
ever, that  the  defendants  refused  to  refer  the  daim,  or  rejected 
the  offer.  The  only  omission  alleged  against  the  defendants  is 
that  ''they  made  no  offer  to  refer  this  claim  as  provided  by  stat- 

COSTS  ON  DiSFUTBD  CLAIMS  AGAINBT  DSCEDBRTS'  ESTATKS, — Continued. 

unreasonably  resisted  and  n^lected  does  not  alter  the  application  of  the 
rule  in  question. 
Clarkson  v.  Root,  18  Abb.  N.  C.  462. 

A  claim  may  be  presented  at  any  time  after  the  executori  qualify  and 
enter  upon  the  discharge  of  their  duties,  and  when  they  examine  and 
decide  upon  the  justice  of  tne  claim,  although  no  notice  to  creditors  has 
been  published,  the  effect  of  their  decision  is  the  same  as  though  the  daim 
was  presented  after  publication  of  the  statutory  notice. 

Field  V.  Field,  77  N.  Y.  294. 

Costs  may  be  awarded  against  a  decedent's  estate  upon  a  reference,  under 
the  statute  of  a  claim,  although  the  latter  was  not  presented  within  the 
time  limited  by  a  notice  to  creditors  for  the  presentment  of  claims,  as  f  | 
1835  and  1836  of  the  Code  apply  only  to  actions  against  an  executor  in  his 
representative  capacity. 

Denise  y.  Denise,  110  N.  T.  562;  18  N.  E.  368. 


NEW  YORK  ANNOTATED  CASES.  U5 


Coflts  may  be  awarded  against  a  decedent's  estate  where  a  claim  was  duly 
presented  to  the  executor,  although  the  latter  never  gave  the  statutory 
notice  to  present  claims. 

Brinker  ▼.  Tjoomis,  43  Hun,  247;  5  St.  Rep.  439;  26  Wk.  Dig.  35. 

So,  if  the  executor  omits  to  give  notice  to  creditors  to  present  claims,  a 
creditor  is  not  precluded  from  being  awarded  costs,  in  a  proper  case,  by 
reason  of  the  fact  that  the  claim  is  not  presented  at  an  early  date  or  within 
the  time  whi^  might  have  been  provided  in  the  notice. 

Fort  V.  Gooding,  9  Barb.  371. 

But  the  omission  by  an  executor  to  publish  a  notice  requiring  the  credit- 
ors of  the  deceased  to  present  their  claims  pursuant  to  the  statute,  does 
not  in  itself  subject  the  executor  or  the  estate  to  the  costs  of  an  action 
subsequently  brought^ 

Bullock  V.  Bogardus,  1  Den.  276. 

So,  costs  will  not  be  allowed  where  action  upon  a  claim  against  the  es- 
tate was  instituted  before  the  time  for  giving  the  statutory  notice  to  cred- 
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nta"     On  the  29th  day  of  January,  1896,  and  just  prior  to  the  ' 

expiration  of  the  time  within  which  the  claim  could  be  enforced  j 

by  action,  this  suit  was  commenced,  and  the  trial  resulted  in  a  \ 

judgment  in  favor  of  the  plaintiffs  for  the  full  amount  prayed  \ 

for.  On  this  state  of  facts  the  judge  at  special  term  awarded 
costs  to  the  plaintiffs.  The  defendants  successfully  appealed  to 
the  general  term,  and  from  the  reversal  there  secured  the  plain- 
tiffs, in  turn,  have  taken  this  appeal. 

The  determination  of  the  question  here  involved  depends  on 
the  construction  to  be  given  to  the  Code  provisions  in  force  prior 
to  their  amendment  on  the  1st  day  of  September,  1895.  These 
provisions  are  embraced  in  sections  1835  and  1836  of  the  Code 
of  Civil  Procedure.  The  former,  before  amendment,  provided 
that,  where  judgment  for  a  sum  of  money  only  is  rendered 
against  an  executor,  costs  should  not  be  awarded,  except  as  pro- 
vided in  section  1836.  According  to  that  section,  an  executor 
was  liable  for  costs  ^^where  it  appears  .  .  .  that  the  plain- 
tiff's demand  was  presented  within  the  time  limited  by  a  notice, 
published  as  prescribed  by  law,  requiring  creditors  to  present 
their  claims ;  and  that  the  payment  thereof  was  unreasonably  re 
sisted  or  neglected,  or  that  the  defendant  refused  to  refer  the 
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claim,  as  prescribed  by  law."  It  was  incumbent  on  the  plain- 
tiffs to  show  compliance  with  the  first  condition.  This  was 
done.  It  was  also  incumbent  on  them  to  show  that  one  or  other 
of  the  subsequent  conditions  obtained.  Horton  v.  Brown,  29 
Hun,  654;  Matson  v.  Abbey,  141  X.  Y.  179;  36  N.  E.  11;  56 
St.  Rep.  690.  The  plaintiffs  failed  to  show  either.  There  is 
both  a  deficiency  of  allegation  and  of  proof.  The  only  fact  to 
establish  unreasonable  resistance  or  neglect  was  a  recovery  of  the 
full  amount  sued  for.  This  is  insufficient.  Without  any  other 
circumstance  or  incident  to  prove  this  averment,  the  plaintiffs 
have  not  discharged  the  burden  resting  on  them.  Thoy  must  af- 
firmatively  show  that  the  conduct  of  the  defendants  amounted 
to  unreasonable  resistance  or  neglect  A  recovery  of  the  full 
amount  is  by  no  means  inconsistent  with  a  reasonable  and  justi- 
fied opposition. 

IN'or  did  the  plaintiffs  establish  the  remaining  alternative, — 
refusal  by  the  defendants  to  refer  the  claim.     If  there  had  been 

Costs  on  Disputbd  Claims  against  Dbcbdbnts*  Estatbs,— contionod. 

iiors  to  present  claims  had  arrived,  although  the  ezecutori  omitted  to  give 
such  notice  altogether. 

Knapp  v.  Curtiss,  6  Hill,  386. 

A  general  and  vague  demand  for  the  gross  sum  of  |1,000  long  before  the 
defendant's  appointment,  with  an  application  to  the  agent  of  the  defend- 
ant, immediately  after  such  appointment,  to  refer  the  claim,  which  the 
evidence  indicated  was  refused,  is  not  such  a  presentment  of  the  claim  oa  to 
warrant  costs  against  the  estate. 

Cruikshank  v.  Cruikshank,  9  How.  Pr.  350. 

It  is  not  necessary  that  a  claim  be  presented  to  an  executor  or  admin- 
istrator substituted  for  a  deceased  defendant  in  a  pending  action. 
Tindal  v.  Jones,  19  How.  Pr.  469;  11  Abb.  Pr.  268. 

The  giving  of  a  verbal  notice  of  claim  is  not  a  sufficient  presentment 
thereof  to  entitle  the  claimant,  in  the  event  of  the  allowance  of  his  daim, 
to  costs. 

King  V.  Todd,  27  Abb.  N.  C.  149;  16  Supp.  156. 

Presentment  is  not  excused  by  reason  of  the  knowledge  by  an  executor 
of  the  existence  of  a  claim  against  the  estate. 
Niles  V.  Crocker.  88  Hun,  312;  68  St.  Rep.  679;  34  Supp.  761. 

So,  presentment  within  the  time  limited  by  a  notice  to  present  claims  is 
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refusal^  the  simple  declaration  of  that  fact  would  have  sufficed. 
But  the  plaintiffs'  offer  to  ref er,  coupled  with  the  statements 
that  the  defendants,  made  no  offer  to  ref er,  is  not  equivalent  to  a 
refusal,  nor  to  an  allegation  of  refusal.  There  was  no  occasion 
for  any  offer  proceeding  from  the  defendants,  so  an  averment 
of  its  omission  is  superfluous.  All  that  remains  is  the  plain- 
tiffs' offer,  without  any  indication  as  to  the  consequent  action  of 
the  defendants.  The  effect  of  the  Code  provision  is  to  cast  on  a 
plaintiff  the  necessity  of  proving  the  refusal,  and  the  mere  re- 
jection of  the  claim  furnishes  no  evidence  on  the  subject  of  a  ref- 
erence, or  of  the  willingness  of  a  defendant  to  refer.  Proude 
v.  Whiton,  15  How.  Pr.  304 ;  Stephenson  v.  Clark,  12  How.  Pr. 
282. 

The  other  questions  argued  by  the  appellants  need  not  be  con- 
sidered, as  they  are  based  on  sections  1835  and  1836  as  amended 
after  the  rights  of  the  parties  had  become  fixed.  The  order 
must  be  affirmed. 

Order  affirmed,  with  costs  to  the  respondents.     All  concur. 

COflTS  ON  DiBPUTBD  CLAIHS  AGAINBT  DbCBDBNTS*  ESTATES,— oontlDued. 

not  excused  beoause  the  claimant  had  no  knowledge  of  such  notice  until 
after  the  time  limited  therein  expired. 

Clarkson  y.  Root»  18  Abb.  N.  C.  462. 

It  is  sufficient  if  a  claim  be  presented  to  one  only  of  two  or  more  execu- 
tors. 

Genet  v.  Binsse,  3  Daly.  239. 

A  demand  by  a  claimant  of  the  executors  for  the  possession  of  a  note 
executed  by  the  testator  and  payable  to  him,  such  note  being  in  the  hands 
of  the  executors,  is  not  such  a  presentment  as  to  entitle  the  claimant  to 
costs. 

Niles  ▼.  Crocker,  88  Hun,  312;  68  St.  Rep.  679;  34  Supp.  761. 

It  is  sufficient  to  warrant  the  holding  of  presentment  where  the  claim- 
ant's demands  with  the  books  and  vouchers  on  which  they  rested  were  fully 
exhibited  to  the  authorized  agent  of  the  executrix  before  the  commencement 
of  the  action,  and  were  examined  and  rejected  by  the  assertion  of  counter- 
claims sufficient  to  extinguish  them  and  all  ultimate  liability  was  denied. 

Johnson  t.  Myers,  103  N.  Y.  666;  9  N.  E.  56. 

To  entitU  a  claimant,  who  was  a  surety  on  the  decedent's  bond,  to  costs, 
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his  claim  must  'have  been  presented  within  the  time  limited,  although  he 
may  not  then  have  had  any  right  of  action  against  the  decedent's  estate. 

Supplee  y.  Sayre,  51  Hun,  30;  20  St  Rep.  554;  3  Supp.  627. 

The  claim  presented  and  offered  to  be  referred  must  be  substantially  the 
same  as  that  upon  which  action  is  brought. 

Wallace  v.  Markham,  1  Den.  671. 

Genet  t.  Binsse,  3  Daly,  239. 

Carter  y.  Beckwith,  104  N.  Y.  236;  10  N.  £.  350. 

Thus,  costs  will  be  denied  on  the  ^oand  that  the  claim  was  not  pre- 
sented where  it  appears  that  the  claimant  presented  a  claim  for  services 
barred  by  the  lapse  of  titae  and  which  was  rejected,  and  subsequently  re- 
covered upon  an  alleged  special  contract  by  which  the  testator  had  prom- 
ieed  to  compensate  her  for  the  same  services  in  his  will,  but  failed  so  to  do. 

Beecher  v.  Duel,  14  Wk.  Dig.  109. 

But  the  amendment  of  the  complaint  so  as  to  claim  a  larger  amount  than 
that  sued  on,  and  pennit  the  proof  and  recovery  of  a  larger  compensation 
for  services  than  that  claimed  in  the  claim  presented,  does  not  change  the 
latter  from  that  originally  presented. 

Field  v.  Field,  77  N.  Y.  294. 

So,  the  fact  that  a  claim  is  presented  as  being  due  a  partnership  and  is 
subsequently  sued  on  by  one  member  only  of  that  firm,  who  recovers  there- 
on, does  not  preclude  the  claimant  from  recovering  costs  on  the  ground  of 
no  presentment. 

Lenet  v.  Binsse,  3  Daly,  239. 

Likewise,  the  fact  that  the  claim  presented  amounted  to  $2,554.25,  that 
sued  on  $1,412.63,  and  the  recovery  only  $573.63,  besides  costs,  does  not 
give  ground  for  the  objection  that  there  was  no  presentation  of  the  claim. 

Carter  v.  Beckwith,  104  N.  Y.  236;  10  N.  E.  350. 

b.  UnreaaonaJfle  reaiatanoe  or  neglect  of  payment. 

It  seems,  waiting  till  next  to  the  very  last  day  within  which  an  adminis- 
trator may  file  the  consent  to  a  reservation  of  the  claim  until  the  judicial  set- 
tlement of  his  accounts,  unexplained,  may  be  unreasonable  neglect  so  as  to 
entitle  the  plaintiff,  who  sued  on  that  day,  to  costs. 

De  Kalb  Ave.  M.  E.  Church  v.  Kelk,  30  Misc.  367;  96  St.  Rep.  393;  62 
Supp.  393. 

Contra,  Hart  v.  Hart,  45  App.  Div.  280;  95  St  Rep.  131;  61  Supp.  131. 

A  claim  is  unreasonably  resisted  where  there  was  a  direction  in  the  tes- 
tator's will  that  the  persons  who  took  care  of  her  should  be  well  rewarded, 
although  no  amount  was  named,  and  after  her  death  the  claimant  presented 
a  bill  for  such  care  and  maintenance,  which  after  delaying  to  pay  for  sev- 
eral months,  the  executor,  under  advice  of  counsel,  insisted  on  referring^ 
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whieh  remlted  in  the  allowance  by  the  referee  of  the  full  amount  of  tha 
daim. 
Darling  y.  Halaey,  2  Abb.  N.  C.  105. 

Where  from  papers  in  his  possession  an  executor  is  jiistified  in  believing 
that  a  daim  is  unfounded,  and  he  succeeds  upon  two  trials,  but  fails  upon 
the  third,  an  allowance  of  costs  is  improper. 

Vaughn  t.  Strong,  66  Hun,  278;  49  St  Rep.  319;  21  Supp.  164. 

It  is  not  an  unreasonable  resistance  of  a  claim  for  the  serrices  of  aa 
architeet,  where  the  latter,  during  the  lifetime  of  the  intestate,  presented 
a  bill  for  a  sum  less  than  one  half  that  subsequently  presented  to  the  ad- 
ministrator. 

Harrison  v.  Ayres,  18  Hun,  336. 

Payment  of  a  daim  is  unreasonably  resisted  where  upon  presentment 
thereof,  the  executor  did  not  deny  liability  thereon,  but  stated  his  unwill- 
ingness to  sdl  the  property  of  the  decedent  to  pay  the  daim,  and  when 
sued  he  set  up  aa  affirmative  defense  which  he  wholly  failed  to  establish. 

Boyd  V.  Wilkin,  23  How.  Pr.  137. 

But  it  is  not  an  unreasonable  resistance  where  the  executors  are  not 
allowed  suffldent  time  to  consider  the  daim  before  suit  thereon  is  insti- 
tuted. 

Ma<7  V.  Williams,  56  Hun,  489;  30  St  Rep.  345;  8  Supp.  658. 

80,  a  daim,  upon  which  interest  at  the  rate  of  10%  per  annum  was  de- 
manded, is  not  unreasonably  resisted  where  the  executor  succeeds,  upon  the 
trial,  to  the  extent  of  limiting  the  interest  due  after  demand  to  6%. 

Davis  V.  Myers,  86  Hun,  236;  67  St  Rep.  37;  33  Supp.  352. 

Ooets  are  proper  where  no  item  of  a  contested  daim  is  rejected  and  the 
amount  aetoaUy  due  depends  upon  the  question  of  interest  on  the  claim. 
Hyland  v.  Carpenter,  20  Wk.  Dig.  261. 

A  daim  is  unreasonably  resisted  where  the  same  was  presented  to  the 
executors,  who  denied  the  justice  of  the  whole  thereof  and  refused  to  pay 
it,  although  there  were  ample  funds  so  to  do,  and  the  executors  did  not  offer 
to  refer,  and  refused  a  fair  offer  of  settlement,  and  upon  the  trial  there  was 
a  reduction  of  about  one  fifth,  the  daim  bdng  for  services,  the  value  of 
whidi  had  never  been  agreed  upon. 

Fort  V.  Gooding,  9  Barb.  371. 

It  is  not  an  unreasonable  resistance  of  a  daim,  which  was  barred  by 
statute  unless  the  decedent  had  made  a  payment  thereon,  of  which  the 
administrators  had  no  personal  knowledge,  to  require  proof  of  such  daim 
to  be  submitted  to  the  court  in  an  action  in  which  the  administrators  vol- 
untarily appeared. 

Chesebro  v.  Hicks,  66  How.  Pr.  194. 

Nor  is  it  an  unreasonable  resistance  or  n^lect  of  a  daim  when  it  is  un- 
oontradicted  that  the  administratrix  found  among  the  papers  of  the  d» 
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eeased  papers  and  documents,  in  his  own  handwriting,  from  which  she  had 
a  right  to  assume  that  the  fund  in  dispute  had  been  properly  disbursed  bj 
the  decedent  in  his  lifetime,  and  it  further  appears  that  on  two  prior  trials 
the  defendant  prevailed. 

Vaughn  v.  Strong,  66  Hun,  278;  49  St.  Rep.  319;  21  Supp.  154. 

This  is  likewise  the  ease  where  the  executrix,  who  was  the  sister  of  a 
person  presenting  a  claim  for  services  to  the  decedent,  insisted  that  the 
value  of  such  services  be  established  by  a  reference,  when  the  daim  ran 
during  a  period  of  several  years,  and  the  value  thereof  was  ncvec  fixed  by 
the  parties,  and  the  daim  was  reduced  from  $7,213.08  to  $3,757.26. 

Overheiser  v.  Morehouse,  16  Abb.  N.  C.  208;  8  Civ.  Pro.  11;  2  How.  Pr. 
(N.  S.)  257. 

Payment  is  not  unreasonably  resisted  or  neglected  where  the  exeeator, 
having  paid  $100  on  the  claim,  was  advised  by  his  counsel  that  the  whole 
demand  was  illegal,  and  therefore  made  a  defense  upon  the  balanee  of  the 
daim  in  which  he  failed. 

Proude  v.  Whiton,  15  How.  Pr.  304. 

Likewise,  costs  should  not  be  allowed  to  the  claimant  where  the  executor 
refused  to  pay  a  claim  for  board  and  necessaries  furnished  to  the  testatrix 
on  the  ground  that  it  was  exorbitant,  and  upon  the  reference  the  amount 
was  reduced  nearly  one  half. 

Pinkemdli  v.  Bischoff,  2  Abb.  N.  C.  107. 

Costs  should  not  be  allowed  in  a  case  where  the  credit  was  originally 
given  and  the  amount  charged  to  a  third  person,  but  on  the  hearing  the 
daim  was  proved  to  be  for  the  benefit  of  the  deceased  and  his  estate  was 
held  liable  therefor. 

Comstock  V.  Olmstead,  6  How.  Pr.  77. 

So,  a  claim  is  not  unreasonably  resisted  where  it  appeared  that  the  ad- 
ministratrix had  good  reason  to  suppose  there  was  a  valid  defense  to  the 
daim,  in  whole  or  in  part»  and  that  probably  the  defense  interposed  would 
have  been  successful,  if,  at  the  trial,  a  certain  witness  for  the  defense  could 
have  been  procured. 

Stephenson  v.  Clark,  12  How.  Pr.  282. 

It  cannot  be  said  that  a  claim  is  unreasonably  neglected  where  it  was 
exhibited  to  the  executor  just  34  days  after  the  issuing  of  letters,  and  was 
prosecuted  15  days  after  such  presentation,  especially  when  the  first  item 
was  $5,000  for  personal  services  to  the  decedent  as  nurse. 

Buckhout  V.  Hunt,  10  How.  Pr.  407. 

So,  a  claim  for  unliquidated  damages  is  not  unreasonably  resisted  where 
there  was  a  reduction  from  $3,000  to  $300. 
Ruth  V.  Davenport,  22  Civ.  Pro.  121. 

Likewise,  a  daim  for  professional  services  which  was  reduced  from  $770 
to  $463  cannot  be  said  to  have  been  unreasonably  resisted. 
Bailey  v.  Schmidt,  19  St  Rep.  50;  5  Supp.  405. 
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So,  ft  daim  which  was  reduced  from  $1,000  to  $350  cannot  be  said  to 
hare  been  unreasonably  resisted. 
Cruikshank  y.  Cruikshank,  0  How.  Pr.  350. 

Costs  cannot  be  given  for  unreasonable  resistance  or  neglect  of  a  claim 
where  $225  was  claimed  and  $39.25  only  recovered,  in  a  case  where  ac- 
counts to  over  $400  were  proved  on  the  trial,  the  reduction  of  the  amount 
showing  that  the  litigation  was  justifiable. 

Bullock  V.  Bogardus,  1  Den.  276. 

But  a  reduction  of  $17.50  on  a  claim  of  $196  presented  and  referred  under 
the  statute  will  not  excuse  the  awarding  of  costs  to  the  claimant. 
Dukelow  y.  Searles,  48  St.  Bep.  91;  20  Supp.  348. 

Costs  should  not  be  allowed  where  a  claim  for  personal  SfTvices  was 
presented  Oct  24,  1878,  for  $1,551.50,  which  was  rejected  Dec.  9,  1878  by 
the  executors,  who  consented  to  a  reference  upon  which  the  claim  was  re- 
duced to  $674  by  the  referee,  who  also  found  that  the  defendants  acted  in 
good  faith  in  resisting  the  claim. 

PurseU  y.  Fry,  19  Hun,  695. 

e.  When  eoais  against  ewecuior  personally. 

Costs  are  not  to  be  awarded  against  an  executor  or  administrator  per- 
sonally unless  guilty  of  mismanagement  or  bad  faith  in  the  defense  of  the 
action. 

I  3246,  Code  of  Civil  Procedure. 

An  executor  will  not  be  charged  personally  with  costs  where  he  resists 
payment  in  good  faith  and  from  a  conviction  of  duty. 
Mosea  y.  Murgatroyd,  1  Johns.  Ch.  473. 

Such  it  likewise  the  case  where  the  claim  is  greatly  reduced  upon  the 
trial. 

Dunscomb  v.  Dunsoomb,  1  Johns.  Ch.  508. 

d.  FaUwre  to  file  consent  to  refer  or  reserve  claim  till  judicial  settlement 

of  account. 

Plaintiff  is  entitled  to  costs  upon  recovery  on  a  claim  rejected  by  an  execu- 
tor where  the  latter  failed  to  file  the  consent  for  reservation  of  the  claim 
at  least  ten  days  prior  to  the  expiration  of  six  months  from  its  rejection, 
as  required  by  the  amendment  of  1897  to  §  1836  of  the  Code  of  Civil  Pro- 
cedure, although  that  amendment  had  not  taken  efi'ect  when  the  claim 
was  rejected  but  did  take  effect  before  the  expiration  of  the  time  fixed  by  it 
for  filing  such  consent. 

Carter  v.  Bamum,  24  Misc.  220;  87  St.  Rep.  539;  53  Supp.  539. 

"May"  in  such  section  is  to  be  construed  as  "shall." 

Id. 

Kor  does  the  initiation  by  the  executor  of  proceedings  for  a  reference  de- 
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prive  the  plaintiff  of  the  right  to  costs,  where  sach  reference  was  abandoned 
and  was  not  urged  as  a  bar  to  the  action. 
Id. 

Under  the  former  practice  refusal  to  refer  gave  the  plaintiff  the  right 
to  costs. 
Snyder  r.  Snyder,  26  Hun,  321. 

The  conunoncement  of  the  action  by  the  daimant  before  the  earpiratioa 
of  the  time  within  which  the  administrator  might  consent  to  reservation 
of  the  claim,  does  not  excuse  such  consent  and  the  plaintiff  is  entitled  to 
costs  upon  recovering,  if  such  consent  is  not  theraf  ter  and  within  the  proper 
time  filed. 

De  Kalb  Ave.  M.  K  Church  y.  Kelk,  30  Misc.  367;  96  St  Rep.  393;  62 
Supp.  393. 

This  decision  does  not  refer  to  the  earlier  one  of  Hart  v.  Hart,  46  App. 
Div.  280;  96  St  Rep.  131 ;  61  Supp.  131,  with  which  it  is  in  direct  conflict, 
and  which  holds  that  the  executor  or  administrator  has  five  months  and 
twenty  days  in  which  to  file  his  consent  and  that  the  commencement  of 
an  action  by  the  claimant  before  the  expiration  of  that  time  is  a  waiver 
of  his  right  to  costs. 

.    e.  Fractioe — Hoto  coaU  awarded  and  amounU 

Whore  application  is  made  to  the  court  for  costs  against  a  decedent's 
estate,  it  is  error  to  award  the  same  without  a  certificate  of  the  trial  judge 
or  referee  showing  the  facts  upon  which  such  an  award  must  be  based. 

Parkhill  v.  Hillman,  12  How.  Pr.  353. 

Fredenburg  v.  Biddlecome,'  17  Wk.  Dig.  25. 

VVhitcomb  v.  Whitcomb,  92  Hun,  443;  71  St  Rep.  661;  36  Supp.  607. 

Mataon  v.  Abbey,  141  N.  Y.  179;  36  N.  E.  11;  56  St  Rep.  690. 

Since  the  amendment  of  1893  to  section  2718,  Code  of  Civil  Procedure^ 
the  referee  has  power,  in  a  proper  case,  to  award  costs  to  the  daimant 
against  the  estate. 

Ellis  V.  Filon,  85  Hun,  485;  66  St  Rep.  764;  33  Supp.  138. 

Nilea  v.  Crocker,  88  Hun,  312;  68  St  Rep.  679;  34  Supp.  701. 

Winne  v.  Hills,  91  Hun,  80;  71  St  Rep.  702;  30  Supp.  683. 

Fiaher  v.  Bennett  21  Misc.  178;  81  St  Rep.  114;  47  Supp.  114. 

Prior  to  that  amendment  coata  could  only  be  awarded  by  the  court 

Parkhill  v.  Hillman,  12  How.  Pr.  353. 

Smith  v.  Randall,  67  Barb.  377. 

Hallock  V.  Bacon,  64  Hun,  00;  45  St  Rep.  485;  19  Supp.  91. 

The  referee  may  make  the  certificate  that  the  claimant  ia  entitled  to 
coata  after  the  delivery  of  hia  report  on  the, claim  and  in  a  separate  instru- 
ment 

Brainerd  v.  De  Graef,  29  Misc.  560;  95  St  Rep.  953;  61  Supp.  953. 
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Although  a  daimant  in  an  action  to  reooTer  upon  a  daim  against  an  es- 
tate is  succesBful  and  the  circumetances  are  Biich  that  he  could  properly  be 
awarded  *oO0tai  he  ie  only  entitled,  as  a  matter  of  rights  to  the  referee's 
fees  and  his  necessary  disbursements. 

Hallodc  ▼.  Baeon,  64  Hun,  90;  45  St  Bep.  486;  10  Supp.  91. 

Outhouse  y.  Odell,  84  Hun,  494;  06  St  Bep.  693;  32  Supp.  388;  24  Cir. 
Pro.  289. 

Niles  y.  Grodcer,  88  Hun,  312;  68  St  Bep.  679;  34  Supp.  761. 

II  1836  and  1836,  Code  of  CiyU  Procedure,  apply  only  to  costs  on  the 
trial  of  an  action  and  haye  no  application  to  costs  of  an  appeal  or  those 
of  an  interlocutory  judgment 

Hunt  y.  Onmor,  17  Abb.  Pr.  466. 

Benjamin  y.  Ver  Nooy,  36  App.  Diy.  681;  89  St  Bep.  796;  66  Supp.  796. 

The  proyisions  of  the  Code  of  Ciyil  Procedure  as  to  costs  in  an  action 
against  executors  do  not  apply  to  an  action  brought  against  them  on  a 
debt  contracted  \fy  them  subsequent  to  the  decedent's  death. 

O'Brien  y.  Jackson,  42  App.  Diy.  171;  92  St  Bep.  1044;  68  Supp.  1044. 

Kor  are  such  proyisions  applicable  to  an  action  brought  against  the 
decedent  during  his  lifetime  in  which  the  executor  was  subsequently  sub- 
stituted as  defendant 

Merritt  y.  Thompson,  27  N.  Y.  226. 

In  a  proper  case  costs  may  be  awarded  upon  the  reference  of  a  disputed 
claim  at  the  rates  allowed  for  similar  sendees  in  an  action. 

Heam  y.  Sulliyan,  13  Abb.  N.  C.  371. 

Hallock  y.  Bacon,  21  Ciy.  Pro.  265;  40  St  Bep.  764;  16  Supp.  726. 

Howeyer,  an  extra  aUowance  cannot  be  granted,  since  this  is  not  an  ac- 
tion, but  a  spedal  proceeding. 

Hendricks  y.  Isaacs,  62  Hun,  100;  22  St  Bep.  563;  6  Supp.  105. 

An  extra  allowance  is  justified  where  suit  was  brought  against,  execu- 
tors upon  a  daim  for  personal  seryices  rendered  the  testator  and  the  de- 
fendants unreasonably  seyered  in  thdr  defenses,  each  of  the  three  employ- 
ing a  sq>arats  attomi^  thereby  increasing  the  labor  of  the  plaintiff's  at- 
torneys threefold*  and  the  trial  lasted  16  days. 

Port  y.  €k>oding,  9  Barb.  371. 

Although  a  claim  be  not  properly  referable  under  the  statute,  a  consent 
to  the  reference  thereof  giyes  the  court  jurisdiction  to  decree  payment  of 
costs  against  the  estate. 

Brockett  y.  Bush,  18  Abb.  Pr.  337. 
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m  App,  Dio.  119;  94  Bi.  Bep.  IQt;  60  8upp.  702.] 

i8uprem$  Court,  AppeUate  DMsicn,  Fint  Depaitment,     Novefkber  1$, 

1899.) 

L  DiFOSiTiDNe— BzAMXHATioir  BETOBB  CauMXKOoiiart  OF  Action. 

A  statement  of  faeU  by  an  applicant  for  the  examination  of  a  witness 
before  the  commencement  of  an  action,  showing  that  it  is  important 
that  he  should  know  what  the  witness  would  testify  to,  and  that  he  can- 
not, with  safety,  bring  the  action  until  he  is  thus  adrised,  does  not  dis- 
close eircumstanoes  rendering  it  neoessary  for  his  protection  that  the 
witness'  testimony  should  be  perpetuated^  as  is  required  by  Code  Ciy. 
Pro.  i  872,  subd.  6. 

Note. — ^ExAMiNATioir  of  Party  ob  Witnxss  m  Pboposed  Action. 

a.  ReferenoeB. 

b.  Biatuies  and  rules. 

e.  The  right  to  eaamination — Scope* 
d.  Afpdavite — Praoiioe,  etc. 


a.  Refereneee. 
For  note  on  "Proof  of  'Materiality'  and  'Necessity*  on  Application  to  Ex- 
amine a  Party  Before  Trial,"  see  6  AniL  Cas.  318-328. 

For  note  on  "Physicsl  Examination  of  Plaintiff  Before  Trial,"  bee  1  Ann. 
Cas.  171-174. 

b.  Btatutea  and  rules. 

The  deposition  of  a  person,  not  a  proposed  party,  whose  testimony  is  ma- 
terial and  neoessary  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brought  in  a  court  of  record,  other  than  the  Biiayor's  Court  of  the 
City  of  Hudson,  the  Recorder's  Court  of  the  City  of  Oswego  or  the  City 
Court  of  Albany,  may  be  taken  as  prescribed  in  article  first  of  title  three  of 
chapter  ninth  of  the  Code  of  Civil  Procedure  (§S  870-886). 

Section  871,  Code  of  Civil  Procedure. 

The  deposition  of  a  person  who  expects  to  be  a  party  to  an  action  about 
to  be  commenced  in  a  court  of  record,  other  than  those  enumerated  in  the 
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2.  Sauk. 

CkKle  CiT.  Pro.  f  §  871-^76,  authorizing  the  taking  of  depositions  of  wit- 
nesses whose  testimony  is  material  in  an  action  about  to  be  brought, 
does  not  enable  one  to  take  the  deposition  of  a  witness  to  determine 
whether  he  has  a  cause  of  action  against  a  certain  person. 

Appeal  from  special  term,  New  York  County. 

Tn  the  matter  of  an  application  of  Andrew  W.  White  for  the 
examination  of  Joel  S.  De  Selding,  as  a  witness,  prior  to  the 
Conuucncement  of  an  action  against  Hamilton  H.  Salmon.  An 
order  was  made  denying  a  motion  to  vacate  an  order  for  the  ex- 
amination,  and  an  appeal  is  taken.     Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  McLaughlin,  Bab- 
BETT,  BuMSEY,  and  Ingbaham,  J  J. 

Edward  W.  8.  Johnston,  for  appellant. 

Franhlin  Pierce,  for  respondent. 

Examination  of  Pabtt  ob  Witness  in  Proposed  Action, — continued. 

last  paragraph,  may  be  taken  at  his  own  instance  or  at  the  instance  of  the 
other  proposed  party  to  the  action  as  prescribed  in  such  article  first. 
Section  870,  Code  of  Ciyil  Procedure. 

The  person  desiring  to  take  such  a  deposition  may  present  to  a  judge  of 
the  Supreme  Court,  or  to  a  county  judge  an  affidavit  showing,  (1)  the 
names  and  residences  of  the  expected  parties  to  the  proposed  action;  (2) 
the  nature  of  the  controversy  which  is  expected  to  be  the  subject  thereof; 
( 3 )  the  name  and  residence  of  the  person  to  be  examined,  and  that  the  tes- 
timony of  such  person  is  material  and  necessary  for  the  party  making  such 
application  or  the  prosecution  or  defense  of  such  action,  and  if  the  action 
is  to  recover  damages  for  personal  injuries,  that  the  defendant  is  ignorant 
of  the  nature  and  extent  of  such  personal  injuries;  and  at  the  option  of  the 
applicant,  the  place  where  he  is  sojourning  or  where  he  regularly  transacts 
business;  (4)  that  the  person  expected  to  be  the  adverse  party  is  of  full 
age  and  a  resident  of  the  state,  or  sojourning  within  the  state;  or  that  he 
has  an  office  within  the  state  where  he  regularly  transacts  business  in  per- 
son, specifying  the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number 
or  other  designation  of  the  particular  locality;  or,  if  two  or  more  persons 
are  expected  to  be  adverse  parties,  that  each  is  of  full  ago  and  so  resident 
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Barrett^  J.  The  applicant  asserts  that  his  object  here  is  to 
perpetuate  De  Selding's  testimony,  and  to  use  it  upon  the  trial 
of  a  contemplated  action  against  Salmon.  In  this  view,  he  fails 
to  state  any  circumstances  which  render  it  necessary  for  his  pro- 
tection that  the  witness'  testimony  should  be  perpetuated.  This 
he  was  required  tQ  do  by  subdivision  6  of  section  872  of  the  Oode 
of  Oivil  Procedure.  He  states  certain  facts,  which  show  that  it 
is  very  important  he  should  know  what  this  witness  will  testify 
to,  and  that  he  cannot,  with  safety,  bring  an  action  against  Sal- 
mon until  he  is  thus  advised.  These,  however,  are  not  circum- 
stances which  relate  to  the  necessity  of  perpetuating  the  witness' 
testimony,  and,  as  no  such  circumstances  are  disclosed,  the  order 
for  the  examination  was  unauthorized. 

It  is  apparent,  however,  that  the  real  object  of  the  applicant 
is  not  what  he  thus  avows.  In  fact,  his  counsel  deposes  that  the 
witness'  testimony  is  necessary  ^^for  the  plaintiff  in  determining 

ExAMiNATtON  OF  Pabtt  OB  WiTEiBSS  IN  Fboposbd  AcnoH.—contiiiued. 

or  sojourning  or  has  an  office;  also  the  eireomstanoes  which  render  it  nee- 
essary  for  the  protection  of  the  applicant's  rights,  that  the  witness*  testi- 
mony should  be  perpetuated;  (5)  any  other  fact  necessary  to  show  that  the 
case  comes  within  S  870  and  §  871  of  the  Code  of  Civil  Procedure.  And  if 
the  party  sought  to  be  examined  is  a  corporation,  the  affidavit  shall  state 
the  names  of  the  officers  or  directors  thereof,  or  any  of  them,  whose  testi- 
mony is  necessary  and  material,  or  the  booka  and  papers  as  to  the  contents 
of  which  an  examination  or  inspection  is  desired,  and  the  order  to  be  made 
in  respect  thereto  shall  direct  the  examination  of  such  persons  and  the  pro- 
duction of  such  books  and  papers. 
Section  872,  Code  of  Civil  Procedure. 

The  affidavit  shall  specify  the  facts  and  drcumstanees  which  show,  in 
conformity  with  subdivision  4  of  section  872,  of  the  Code  of  Civil  Procedure, 
that  the  exemaniation  of  the  person  is  material  and  necessary. 

Rule  82  of  General  Rules  of  Practice. 

c  The  right  to  examination — Scope, 

The  granting  of  an  order  for  the  examination  Of  the  proposed  defendant 
at  the  instance  of  the  proposed  plaintiff  is  ^nthin  the  discretion  of  the 
court. 

MerchanU  Nat.  Bank  of  N.  Y.  v.  Sheehan,  101  N.  Y.  176;  4  N.  E.  333. 
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whom  he  shall  make  defendant  in  this  [contemplated]  action." 
And  again :  ^^That  a  summons  cannot  be  drafted  herein^  nor  a 
complaint,  without  finding  out  who  was  in  possession  of  said 
premises  [the  premises  in  front  of  which  the  applicant  was  in- 
jured] at  the  time  of  the  alleged  injury."  The  real  object  of  the 
applicant,  therefore,  is  to  ascertain  whether  he  has  a  cause  of  ac- 
tion against  Salmon.  The  order  should  consequently  have  been 
vacate — ^First,  because  the  applicant's  purpose  is  not,  as  it  was 
in  Merchants'  Nat  Bank  v.  Sheehan,  101  N.  Y.  176,  4  N.  R 
338,  to  examine  a  person  against  whom  an  action  is  about  to  be 
brought,  but  to  examine  a  witness  to  ascertain  whether  he  has  a 
cause  of  action  against  a  particular  person,  and,  if  he  finds  he 
has,  to  frame  his  complaint  advisedly  against  such  person.  That 
as  we  held  in  Ee  Anthony,  42  App.  Div.  66 ;  92  St.  Eep.  907 ; 
58  Supp.  907 ;  6  Ann.  Cas.  310,  is  not  authorized  by  sections  871 
to  876  of  the  Code  of  Civil  Procedure.  Second,  because,  as  was 
said  in  the  case  last  cited,  ^^the  proposed  defendant  must  always 
be  definitely,  and  not  tentatively,  named  in  the  affidavit,  and  it 
must  be  made  to  appear  that  the  applicant  has  a  cause  of  action 
against  such  specific  person." 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motiM  to  vacate  granted,  with  $10  oost84  All 
conem.  f 

ExAMDiATiON  ov  Pabtt  OR  WiTHSfls  IN  Pboposbd  AanoN.^^ODtinued. 

In  this  case  Andrews,  J.,  said,  p.  179,  "It  can  rarely  happen  that  justice 
wiU  be  promoted  by  granting  an  order  on  the  application  of  a  proposed 
plaintiff,  before  the  commencement  of  an  action,  and  the  practice,  unless 
earefully  guarded,  may  lead  to  great  abuses." 

Merchants'  Nat  Bank  of  N.  Y.  v.  Sheehan,  101  N.  Y.  176;  4  N.  E.  333, 
orerruled  the  decision  of  Westbrook,  J.,  at  special  term  in  Matter  of 
Panlmier,  5  Abb.  N.  C.  151 ;  56  How.  1,  to  the  effect  that  only  the  proposed 
plaintiff  oould  be  examined  under  §  870  of  the  Code  of  Civil  Proc^ure. 

Andrews,  J.,  said,  "Considering  this  section  alone  (870),  the  most  nat- 
ural meaning  would  seem  to  be  that  a  person  who  expects  to  become,  or  to 
be  made  a  party  to  an  action,  may  on  his  own  application  have  his  deposi- 
tion taJcoi  in  anticipation  of  the  actual  commencement  of  the  suit  and  that 
the  words  'or  at  the  instance  of  an  adverse  party,'  only  apply  when  the  perw 
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Bon  aeeking  the  ezamination  of  his  adversary,  is  a  party  to  a  pending  ac- 
tion; the  change  of  phraseology  by  the  substitution  of  the  wwd  party  in 
the  second  clause  for  the  word  person  in  the  first  dause,  giyes  some  force 
to  this  construction.  But  section  876  seems  to  render  it  clear  thai  a  pro- 
ceeding under  section  870  may  be  instituted  by  an  adverse  party  against 
the  other,  although  no  suit  has  been  commenced,  but  is  only  contemplated. 
That  section  provides  that  certain  specified  sections  for  the  punishment  ol 
contumacious  witnesses,  shall  apply  ''to  the  examination  of  a  party,  or  a 
person  expected  to  be  an  adverse  party."  It  would  be  absurd  to  provide 
for  the  punishment  of  a  person  who  sought  to  perpetuate  his  own  testimony. 
The  section  plainly  was  intended  to  provide  for  the  case  of  a  oontiimacioua 
witness,  expected  to  be  made  a  party  to  an  action,  whose  examination  was 
sought  by  his  adversary." 

The  proposed  plaintiff  is  entitled  to  examine  the  proposed  defendant  to 
obtain  facts  exclusively  within  the  Imowledge  of  such  defendant  which  are 
necessary  in  order  to  intelligently  frame  a  complaint  in  an  action  at  law. 
It  is  not  a  sufficient  objection^  to  defeat  the  application  that  the  facts  could 
be  elicited  in  an  action  in  equity  for  an  accounting. 

Matter  of  Erie  Malleable  Iron  Co.,  90  Hun,  62;  71  St.  Rep.  520;  85  Supp. 
597. 

This  was  a  decision  of  the  Gkneral  Term  of  the  fifth  department 

There  being  a  doubt  as  to  the  ownership  of  the  mine  where  the  aeddent^ 
out  of  which  the  controversy  arises,  occurred,  the  proposed  plaintiff  is  enti- 
tled to  an  order  for  the  examination  of  the  superintendent  of  the  mine  for 
the  purpose  of  ascertaining  that  fact. 

Matter  of  Nolan,  70  Hun,  636;  53  St  Rep.  737;  24  Supp.  238. 

This  was  a  decision  of  the  General  Term  of  the  third  department 

The  proposed  plaintiff,  having  exhausted  other  means  of  aacertaining  the 
name  o  fthe  proprietor  of  a  newspaper  upon  which  she  had  worked,  is  enti- 
tled to  an  order  for  the  examination  of  tiie  editor,  to  ascertain  the  name  of 
the  proprietor  of  the  paper. 

Matter  of  Weil,  25  App.  Div.  173;  83  St  Rep.  133;  49  Supp.  133. 

In  this  case  the  proposed  plaintiff  had  brought  one  action  against  the 
editor  individually  and  another  sgainst  him  as  a  director  of  a  corporation 
supposed  to  be  the  publisher  but  the  proprietorship  was  denied  in  one  action 
and  the  directorship  in  the  other  and  the  actions  had  been  withdrawn. 
This  decision  was  by  the  Appellate  Division  of  the  second  department 
The  order  should  not  be  granted  for  the  examination  of  the  proposed  de- 
fendant, when  such  examination  is  professedly  sought  for  the  purpose  of 
securing  information  upon  which  a  complaint  against  him  might  be  framed. 
And  when  there  is  no  obstacle  in  the  way  of  the  proposed  plaintiff  immediate- 
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}y  oommenciiig  the  action,  and  no  necessity  is  shown  for  taking  the  exam- 
ination of  the  expected  defendant  in  order  to  perpetuate  his  testimony. 
Matter  of  Morris,  19  Week.  Dig.  375. 

The  sworn  denial,  bj  the  person  sought  to  be  examined,  of  his  ability  to 
furnish  the  information  sought  is  not  sufficient  to  defeat  the  application, 
eren  where  that  denial  is  broad  enough  to  cover  any  or  all  knowledge  on 
the  subject. 

Matter  of  Nolan,  70  Hun,  636 ;  53  St.  Rep.  737 ;  24  Supp.  238. 

The  two  following  cases  and  the  principal  case  in  the  text,  all  being  cases 
in  Uie' first  department,  are  at  variance  with  the  preceding  cases  decided 
In  other  departments. 

A  witness  cannot  "he  examined  for  the  purpose  of  enabling  a  plaintiff  to 
frame  a  complaint  before  action  is  brought. 
Matter  of  Bryan,  3  Abb.  N.  G.  289.     • 

The  proposed  plaintiff  in  a  contemplated  action  is  not  entitled  to  an  ex- 
amination of  a  witness  to  discover  whether  a  certain  person  is  a  proper  de- 
fendant in  the  proposed  action  in  order  to  frame  a  complaint  against  such 
person  or  such  other  persons  as  the  examination  might  show  to  be  proper  de- 
fendants. 

Matter  of  Anthony,  42  App.  Div.  66;  92  St  Rep.  907;  68  Supp.  907;  6 
Ann.  Gas.  310. 

d.  Affidavits — Praetioe,  etc. 

It  is  not  sufficient  simply  to  state  in  the  language  of  the  statute  that  the 
testimony  of  the  witness  is  necessary  and  material  to  the  applicant 
Matter  of  Bryan,  3  Abb.  N.  G.  289. 

In  Matter  of  Gains,  36  Supp.  1113,  the  Special  Term  of  the  Superior  Gourt 
ci  Buffalo  refused  to  punish  a  proposed  defendant  for  contempt  in  refusing 
to  ob^  an  order  for  his  examination  and  vacated  the  order  for  the  examina- 
tion because  the  affidavit  upon  which  it  was  granted  failed  to  follow  the  lan- 
guage of  the  Gode  and  state  the  testimony  to  be  "material  and  necessary," 
notwithstanding  the  facts  were  fully  detailed  so  that  it  was  plain  to  be 
■een  that  it  i4hu  material  and  necessary.  So  that  while  rule  83  was  com- 
plied with,  it  was  held  that  the  requirements  of  the  Gode  were  not  complied 
with. 

The  affidavits  should  disclose  why  the  action  has  not  been  commenced. 
Matter  of  Ketchum's  Application,  60  How.  Pr.  154. 

The  affidavits  must  show  that  the  applicant  has  a  cause  of  action  and  that 
•a  action  is  to  be  brought  It  is  not  enough  to  show  merely  an  expectation 
to  bring  an  action.  The  examination  will  not  be  permitted  for  the  purpose 
of  informing  tlie  applicant  whether  he  has  a  cause  of  action. 

Matter  of  Dounce,  7  Giv.  Pro.  420. 
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The  order  cannot  be  tuBtained  by  afidaTitt  upon  infonaat&on  and  sut> 
misee. 
Matter  of  Morris,  19  Week.  Dig.  876. 

An  afildavit  on  information  and  belief  will  not  support  an  order  for  tlie 
examination  of  a  witneaa  in  a  proposed  action,  when  the  failure  to  produce 
the  affidavit  of  aiBanfs  informant  ia  not  explained  and  the  detaila  of  the  in- 
formation are  not  diadoaed. 

Matter  of  Bronaon,  78  Hun,  861;  60  St.  R^.  726;  29  8upp.  112. 

It  teema,  the  affidavit  should  show  why  the  testimony  ought  to  be  per- 
petuated or  taken  conditionally,  rather  than  to  wait  for  the  trial. 
Matter  of  Bryan,  8  Abb.  N.  C.  289. 

The  application  to  take  the  deposition  of  a  witness  in  a  proposed  aetioD 
should  not  be  entitled  as  in  an  action  but  as  in  a  special  proceeding. 
Matter  of  Bryan,  3  Abb.  N.  C.  289. 

It  is  not,  however,  etricUy  a  special  proceeding,  and  the  order  is  to  be  ooor 
■idered  as  an  order  in  an  action  in  determining  the  question  of  appealability 
to  the  Court  of  Appeals. 

Matter  of  Attorney  General,  166  N.  7.  441 ;  60  N.  S.  67. 

A  judge  of  the  city  court  of  New  York  has  no  power  tO  grant  an  order  for 
the  examination  of  an  expected  party,  prior  to  the  oommenoement  of  the  ao* 
tion. 

Matter  ol  Bpenc^  Daily  R^.  Deo.  1, 1886b 
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MAETIN  V.  LEE. 

[to  Mi90.  SSS;  94  8t.  Rep,  615;  60  8upp.  515.] 
(Supreme  Court,  AppeUaie  Term.    October  25,  1899,) 

Landlobd  and  Tesaut — ^Tebminatiok  of  Lease — ^Liability  fob  Rent. 

Under  Code  Civ.  Proc.  .§  2253,  which  proyides  that  the  issuing  of  a  war- 
rant for  the  removal  of  a  tenant  from  demised  premises  annuls  the  rela^ 
tion  of  landlord  and  tenant,  but  does  not  prevent  the  landlord  from  re- 
covering rent  which  was  payable  at  the  time  of  the  issuing  of  the  war- 
rant, a  tenant  under  a  lease  by  which  the  rent  is  payable  monthly  in 
advance  is  liable  for  a  whole  month's  rent,  though  he  vacated  pursuant 
to  a  warrant  after  the  rent  was  payable,  but  before  the  expiration  oi 
the  month. 

Appeal  from  Municipal  Court,  borough  of  Manhattan,  ninth 
district. 

Action  by  William  A.  Martin  against  William  J.  Lee.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed, 

Note. — ^Recovebt  of  Rent  afteb  Removal  of  Tenant  by  Summaby  Pbo- 

geedinos. 

a.  References — Statute. 

b.  Uriewecuted  judgment — Surrender, 

c.  Rent  payable  in  advance. 

d.  Rent  payable  after  occupation, 

e.  Subtenants. 


a.  References — Statute. 

For  note  on  this  subject,  see  6  Ann.  Gas.  228.  In  addition  to  what  there 
appears  and  in  connection  therewith  the  following  cases  cover  the  adjudica- 
tions on  this  subject. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  prem- 
ises, cancels  the  agreement  for  the  use  of  the  premiseSi  if  any,  under  which 
the  person  removed  held  them ;  and  annuls  accordingly  the  relation  of  land- 
lord and  tenant,  except  that  it  does  not  prevent  a  landlord  from  recovering, 

VII.  N.  Y.  A.  C.  11 
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Argued  before  Fbeedman^  P.  J.,  and  MagLean  and  Leven- 

TBITT,  J  J. 

Page  &  Eckley,  for  appellant 

Jeroloman  &  Arrowsmith,  for  respondent. 

MacLean,  J.  This  action  was  brought  to  recover  rent  of  cer- 
tain premises  for  the  months  of  March  and  April,  1899,  payable 
monthly  in  advance,  under  a  lease  to  the  defendant  for  five 
months,  commencing  December  1,  1898.  The  defendant  was 
dispossessed  under  proceedings  begun  April  7,  1899,  and  where- 
in the  final  order  was  made  April  11th,  and  the  warrant  to  dis- 
possess was  issued  April  14th.  On  that  last-mentioned  day  the 
premises  were  vacated.  At  the  time  of  the  agreement  the  de- 
fendant deposited  with  the  plaintiff  the  sum  of  $150  as  security 
for  the  payment  of  the  rent  for  the  term.  This  amount  credited 
leaves  due,  according  to  the  plaintiff's  claim,  the  sum  of  $150, 
the  agreed  monthly  rental,  with  interest. 

The  defendant  contends  that  he  is  only  liable  for  rent  to  April 
14th,  when  the  warrant  to  dispossess  was  issued  and  the  premises 


Rbcovbrt  of  Rent  aftbk  Rekoval  of  Tbnaht  by  BuiofART 

Pbocbbdimgs,— <:ontinued. 


bj  action,  any  sum  of  money,  which  was,  at  the  time  when  the  precept  wae 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the  premises;  or 
the  reasonable  value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  insued,  or  any  period  of  time,  with  respect  to  which  the 
agreement  does  not  make  any  special  provision  for  payment  of  rent. 
Section  2253  Code  of  Civil  Procedure. 

b.  Unexecuted  judgment — Surrender, 

A  judgment  in  summary  pv^^'^'^dings  in  favor  of  the  landlord  does  not  ter- 
minate the  relation  of  landlord  and  tenant,  so  long  as  it  remains  unexecuted 
and  the  tenant  remains  in  possession. 

Powers  T.  Carpenter, 16  Week.  Dig.  lD.i. 

Daffus  v.  Bangs, ,  6  St.  Rep.  553. 

Kewcombe  v.  Eagleton,  19  Misc.  603;  78  St.  Rep.  401;  44  Supp.  401. 
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vacated;  and  he  accordingly^  on  the  return  day  of  the  summons, 
filed  an  order  in  writing  to  allow  judgment  to  be  taken  against 
him  by  the  plaintiff  for  $70,  together  with  the  costs  of  this  ac- 
tion. The  learned  justice,  however,  rendered  judgment  in  la- 
vor  of  the  plaintiff  for  $150,  the  amount  due  under  the  lease  on 
the  Ist  day  of  April,  and  this  correctly ;  for  although  section 
2253,  Oode  Oiv.  Proc.,  provides  that  the  issuing  of  a  warrant  an- 
nuls the  relation  of  landlord  and  tenant,  it  directly  excepts  a 
case  like  the  present/  in  that  ^'it  does  not  prevent  a  landlord  from 
I'ecovering  by  action  any  sum  of  money  which  was  at  the  time 
when  the  precept  was  issued  payable,  by  the  terms  of  the  agree- 
ment, as  rent  for  the  premises."  In  fact,  it  appears  that  the 
section  was  in  part  framed  to  meet  juist  such  a  case ;  for  it  is  said 
of  this  section,  in  the  report  of  the  senate  committee  that  it  is 
new  in  form  in  accordance  with  the  construction  of  certain  sec- 
tions of  the  Bevised  Statutes,  established  by  the  authorities, 
which  authorities  are  cited  in  the  notes  of  one  of  the  revisers 
(Mr.  Throop)  who  adds  ^^that  the  section  settles  the  doubt  left 
by  those  cases  respecting  rent  due  in  advance."  The  judgment 
should  be  affirmed,  with  costs  to  the  respondent. 

Judgment  affirmed,  with  costs  to  the  respondent.     All  con* 
cur. 

Rbcoybbt  ov  Rent  aftbr  Rbmoyal  of  Tenant  bt  Summary 

pROCEBDiNGS, — Continued. 

Where  alter  judgment  in  summary  proceeding  the  tenant  paid  up  and 
continued  in  posBession  the  relation  of  landlord  and  tenant  is  not  terminated 
and  upon  further  default  in  payment  of  rent  by  the  tenant  the  landlord  can 
maintain  summary  proceedings  thereon. 

Voorhies  y.  Cummings,  42  App.  Div.  280;  92  St.  Rep.  1120;  6S  Supp.  1120. 

A  lease  is  terminated  by  a  voluntary  removal  from  the  premises  by  the 
tenant  after  the  final  order  is  made  but  before  the  warrant  is  issued  and 
there  can  be  no  recovery  by  the  landlord  for  the  subsequent  unexpired  term 
of  the  lease. 

GaUagher  r.  Reilly,  16  Daly,  227;  31  St.  Rep.  556;  10  Supp.  536. 

The  landlord  cannot  keep  the  lease  alive  by  refusing  to  accept  a  surrender 
of  the  premises  after  final  order  made  and  by  notice  to  the  tenant  that  he 
does  not  intend  to  have  the  warrant  issued. 

Baldwin  v.  Thibadeau,  43  St  Rep.  157;  17  Supp.  532. 
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c.  Kent  fiayable  in  advance. 

Where  the  entire  rent  ie  payable  on  the  first  day  of  the  month  the  land- 
lord can  recover  the  same  in  an  action,  notwithstanding  the  tenant  is  dis- 
posseseed  by  summary  proceedings  during  that  month  and  the  tenant  is  not 
entitled  to  any  deduction  for  the  portion  of  the  month  subsequent  to  his 
dispossession. 

McNulty  V.  Duffy, 93  St.  Rep.  602;  50  Supp.  692. 

Where  the  precept  is  issued  near  the  end  of  the  month  but  does  not 
eventuate  in  an  order  of  dispossession  till  after  the  first  of  the  following 
month,  the  landlord  can  recover  rent  only  to  the  time  of  dispossession,  not- 
withstanding under  the  lease  an  entire  month's  rent  was  payable  in  advance 
on  the  first  of  the  month  in  which  dispossession  was  effected. 

Riglander  v.  Nile  Tobacco  Works,  21  Misc.  339;  81  St.  Rep.  188;  47  Supp. 
188. 

Where  a  tenant  is  dispossed  during  the  month  by  summary  proceedings 
for  failure  to  pay  the  month's  rent  in  advance  as  required  by  the  lease,  the 
tenant  cannot  recover  the  amount  of  a  month's  rent,  less  the  ratable  propor- 
tion of  the  month's  rent  prior  to  dispossession,  which  had  been  deposited 
with  the  landlord  to  secure  the  performance  of  the  lease  by  the  tenant. 

Rice  V.  Bliss,  66  How.  Pr.  186. 

In  Boehm  v.  Rich,  13  Daly,  62,  the  landlord  served  a  summons  in  sum- 
mary proceedings  on  his  tenant  on  the  2nd  day  of  June,  being  Monday,  and 
the  tenant  vacated  the  next  day,  and  before  the  time  of  the  return  of  the 
summons.  It  was  held  that  the  landlord  could  not  recover  the  rent  for  the 
month  of  June,  notwithstanding  it  was  payable  in  advance,  on  the  first  of 
the  month,  for  the  reason  that  the  first  day  of  the  month  being  Sunday  the 
tenant  had  all  of  Monday  to  pay  the  rent  and  was  not  in  default  when  the 
summons  was  served  and  the  transactions  amounted  to  a  surrender  of  the 
premises  at  the  request  of  the  landlord. 

d.  Rent  payable  after  occupation. 

The  landlord  may  maintain  an  action  as  for  rent  for  the  occupation  by 
the  tenant  for  that  part  of  a  month  prior  to  dispossession  by  summary  pro- 
ceedings, although  the  stipulated  monthly  rent  is  not  due  till  the  end  of  the 
month,  and  the  landlord  is  not  now  required  to  sue  as  for  a  trespass  for  oc- 
cupation after  default  in  payment  of  rent. 

Fursman  v.  Pennace,  16  Civ.  Pro.  340;  18  St.  Rep.  283;  2  Supp.  330. 

The  landlord  can  recover  the  rent  for  that  portion  of  the  month  up  to  tlie 
time  the  tenant  was  dispossessed,  notwithstanding  under  the  lease  tlie 
monthly  rental  was  not  payable  till  the  end  of  the  month,  the  default  in 
payment  on  which  the  proceedings  were  based  being  for  previous  months. 

Boswell  V.  Pettit,  18  St  Rep.  952;  2  Supp.  340. 
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In  Glaser  v.  Cumsky, 40  St.  Rep.  872;  16  Supp.  80,  the  landlord 

liad  agreni  to  pay  the  tenant  for  certain  machinery  placed  on  the  premises 
by  the  V^enant,  the  last  payment  to  be  made  "on  the  determination  of  the 
aforesaid  lease."  The  tenant  was  dispossessed  by  sommary  proceedings  dur- 
ing the  life  of  the  lease  and  in  an  action  by  the  landlord  for  the  rent,  it  was 
held  that  the  tenant  could  not  counterclaim  the  last  payment  stipulated  to 
be  made  on  such  maehinery,  the  tenant's  default  having  annulled  the  agree- 
ment  as  to  payment  for  the  machinery  by  the  landlord. 

e.  8ubtetiant8, 

The  eviction  of  a  subtenant  by  summary  proceedings  against  his  lessor  is 
a  good  defense  to  an  action  brought  against  the  subtenant  by  his  lessor  for 
rent  accruing  subsequent  to  such  eviction. 

Frommer  v.  Roessler,  12  Misc.  152;  66  St.  Rep.  513;  33  Supp.  13. 

A  subtenant,  whose  lessor  is  also  a  subtenant,  is  not  liable  to  the  latter 
for  rent  subsequent  to  his  voluntary  removal  after  a  final  order  in  sum- 
mary proceedings,  procured  by  the  owner  of  the  building  against  his  lessee, 
notwithstanding  the  subtenants  were  parties  to  the  proceedings  only  l^  fic- 
titious names. 

Ash  V.  Purnell,  16  Daly,  180;  26  Abb.  N.  C.  02;  32  St.  Rep.  306;  II  Supp. 
54;  10  Civ.  Pro.  234. 


MATTEK  OF  EEGAN. 

[29  Misc.  527;  95  8t.  Rep.  1074;  61  Supp.  1074.] 
{Surrogate's  Court,  New  York  County,    November ,  1899.) 

1.  Attobnet's  Lien — Subbgoate's  degbee. 

Irrespective  of  §  66  of  the  Code  of  Civil  Procedure,  which  regulates  attor- 
neys' liens,  an  attorney  has  a  lien  upon  a  decree  obtained  in  a  surro- 
gate's court  for  services  rendered  in  obtaining  such  decree. 

NdB. — ^Attobney's  Lien  in  Subbooate's  Coubt. 

The  amendment  of  1800  to  §  66  of  the  Code  of  Civil  Procedure,  which 
took  effect  September  1,  1800,  extending  the  statutory  attorney's  lien  to 
special  proceedings,  has  removed  the  previous  uncertainty  on  that  point, 
except  as  to  proceedings  commenced  prior  to  that  time. 

In  £isner  v.  Avery,  2  Dem.  466,  Surrogate  Rollins  (May  1884)  indicated 
that  section  66  of  the  Code  of  Civil  Procedure  gave  the  attorney  for  an 
executor  a  lien  upon  a  decree  of  the  surrogate's  court  awarding  a  recovery 
to  such  executor  against  his  co-executors. 
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2.  fSUlOD— KWfOlCKMPfT  BT  SUBhOQAT^B  OOUBT. 

The  ■urrogate't  court  has  juriBdiction  to  allow  and  enforce  an  attomey'e 
lien  for  servicce  against  a  decree  procured  therein. 

Application  by  attorneys  for  the  legatees  of  John  Feehan,  de- 
oeasedy  to  enforce  their  lien  on  a  surrogate's  decree  settling  the 
final  account  of  James  Began,  executor,  and  directing  a  fund  to 
be  paid  to  the  legatees.     Lien  allowed. 

Adams  £  Hyde,  for  petitioners. 

Bernard  J.  Tiemcy,  for  executor. 

VABunxH^  S.  In  this  matter  it  appears  that  a  decree  was  en- 
tered in  December,  1898,  judicially  settling  the  accounts  of  the 
executor  herein,  and  under  the  terms  of  which  the  accountant 
was  directed  to  distribute  some  $7,000  among  five  legatees  un- 
der the  will,  and  also  pay  to  them  a  bill  of  costs  amounting  to 

Attobnbt*8  Lieh  m  Surrogate's  Court,— continued. 

The  learned  surrogate  based  such  ruling  on  the  converse  of  what  was 
decided  in  Flint  v.  Van  Deusen,  26  Hun,  606,  which  denied  such  lien  be- 
cause at  that  time  the  surrogate's  court  was  not  a  court  of  record,  that 
court  having  in  the  meantime  been  made  a  court  of  record. 

This  view  of  surrogate  Rollins  was  disapproved  by  surrogate  Coffin  in 
Smith  v.  Central  Trust  Co.  4  Denu  75.  (March  1886).  The  expressions 
of  both  surrogate  on  the  question  were  obiter  dicta. 

As  a  construction  of  %  66  of  the  Code  of  Civil  Procedure,  as  it  stood  before 
Sept  1,  1890,  the  view  of  surrogate  Coffin  was  undoubtedly  correct.  All 
proceedings  in  surrogates'  courts  are  special  proceedings  and  f  66  of  the 
Code  of  Civil  Procedure  did  not  apply  to  special  proceedings  till  after  the 
amendment  of  1890. 

If,  however,  the  view  expressed  in  the  case  in  the  text  is  correct  and 
the  attorney's  lien  attaches  in  special  procedings  irrespective  of  the  statute^ 
such  lien  is  secure  in  cases  begun  prior  to  the  amendment  of  1899  and,  in 
cases  since  that  amendment,  it  is  doubly  assured. 

Surrogate  Rollins  adverted  to  the  difference  of  opinion  between  himself 
and  surrogate  Coffin  in  the  Matter  of  Hoyt,  5  Dem.  432;  8  St.  Rep.  786;  12 
Civ.  Pro.  208;  26  W.  Dig.  373;  but  adhered  to  his  view  of  the  question.  . 
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nearly  $600.  Shortly  afterwards  the  parties  interested  came 
to  some  settlement,  and  the  decree  was  satisfied  of  record.  The 
attorneys  for  these  legatees  now  make  application  to  set  aside  the 
releases  and  satisfactions  made  by  their  clients  to  the  extent  of 
permitting  the  petitioners  to  enforce  an  alleged  lien  for  services 
on  the  decree.  They  show  that  the  executor  was  personally 
served  with  a  notice  of  lien;  that  the  settlement  made  was 
brought  about  without  their  knowledge ;  that  they  thereafter  at- 
tempted to  collect  their  bill  for  services  without  success;  that 
they  subsequently  brought  an  action  in  the  city  court  of  the  city 
of  New  York  against  their  clients,  which  resulted  in  a  judgment 
of  $2,083.24, — a  sum  which  fixes  the  value  of  the  sei-vices  ren- 
dered, and  the  collection  of  which  they  now  wish  to  make  by  en- 
forcing the  decree  of  this  court.  The  answer  of  the  executor 
does  not,  in  my  opinion,  throw  any  doubt  on  these  facts,  and  the 
only  serious  question  at  issue  is  whether  this  court  has  jurisdic- 
tion to  entertain  the  application.     The  petitioners  contend  that 
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Surrogate  Rollins  protected  the  lien  of  the  attorney  for  a  party  to  a 
proceeding  to  compel  executors  to  account,  upon  an  application  to  discon- 
tinue the  proceeding  in  Matter  of  Fembacher,  18  Abb.  N.  G.  1  (1886),  5 
Bern.  219. 

Surrogate  Coffin  refused,  in  Matter  of  Halsey,  13  Abb.  N.  C.  353,  to  re- 
quire payment  for  his  services  to  be  made  by  an  executrix  to  her  attorney, 
as  a  condition  of  the  substitution  of  another  attorney.     (Nov.  1883). 

This  was  on  the  ground  of  lack  of  power.  Surrogate  Rollins  had,  how- 
eyer,  reached  a  directly  contrary  conclusion  in  Chatfield  v.  Hewlett,  2  Dem. 
191.     (Aug.  1882.) 

An  attorney  employed  by  the  executrix  to  procure  probate  of  the  will  has 
no  lien  for  such  services  on  bonds,  stocks  and  other  personal  property  be- 
longing to  the  estate  which  have  come  into  his  hands. 

De  Lamater  v.  McCaskii*.,  4  Dem.  649. 

Where  an  attorney  claims  to  hold  property  delivered  to  him  by  an  execu- 
trix on  the  ground  that  he  has  a  lien  thereon  for  services,  the  surrogate  is 
not  ousted  of  jurisdiction  of  a  ppceeding  to  compel  him  to  deliver  up  such 
property  unless  his  answer  all^ps  the  facts  necessary  to  sustain  his  claim 
to  such  lien.  The  mere  statement  that  he  has  an  attorney's  lien  for  services 
is  insufficient. 

De  Lamater  v.  McCaskie,  4  Dem.  549. 
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they  are  entitled  to  the  relief  prayed  for  by  virtue  of  section  66 
of  the  Code  of  Civil  Procedure,  which  reads  as  follows : 

"The  compensation  of  an  attorney  or  counselor  for  his  services  is  gov- 
erned by  agreement,  express  or  implied,  which  is  not  restrained  by  law. 
From  the  commencement  of  an  action  or  special  proceeding,  or  the  service 
of  an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a 
party  has  a  lien  upon  his  client's  cause  of  action,  claim  or  counterclaim 
which  attaches  to  a  verdict,  report>  decision,  judgment  or  final  order  in  his 
client's  favor,  and  the  proceeds  thereof  in  whosesoever  hands  they  may 
oome^  and  the  lien  cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  Judgment  or  final  order.  The  court,  upon  the  petition  of 
the  client  or  attorney,  may  determine  and  enforce  the  lien." 

So  much  of  this  section  as  relates  to  a  lien  predicated  of  a 
claim  in  a  special  proceeding,  which  lien  attaches  to  a  final  or- 
der, was  added  by  an  amendment  which  went  into  effect  on  Sep- 
tember 1,  1899.  Shortly  prior  to  the  passage  of  this  amend- 
ment it  was  held  that  section  66  did  not  apply  to  a  special  pro- 
ceeding. In  re  Lexington  Ave.  30  App.  Div.  602 ;  86  St.  Eep. 
203 ;  52  Supp.  203,  afiirmed  without  opinion  in  157  N.  Y.  678 ; 
51  IN*.  £.  1092.  As  the  decree  in  the  estate  herein  was  entered 
in  December,  1898,  the  present  application  being  made  in  July, 
1899,  it  follows  that  petitioners  cannot  be  aided  by  the  latest 
amendment  to  this  section.  It  is  further  contended,  however, 
that,  aside  from  the  statutory  lien  created  by  the  Code,  a  com- 
mon-law lien  for  the  services  of  the  applicants  attached  to  the 
decree  herein.  There  can  be  no  doubt  that  the  recognition  by 
our  courts  of  the  liens  of  attorneys  is  based  on  a  source  other 
than  that  of  statutory  enactment.  Before  the  year  1879,  section 
66  of  the  Code  was  merely  to  the  effect  that  the  compensation 
of  attorneys  for  their  services  was  governed  by  agreement,  ex- 
press or  implied,  in  nowise  restrained  by  law.  In  that  year  the 
portion  of  the  section  was  added,  which  gave  to  an  attorney  a 
lien  upon  the  cause  of  action  from  the  commencement  of  the  ac- 
tion. This  was  something  additional  to  what  the  common  law 
gave  to  him,  and  was  in  the  nature  of  an  enlargement,  and  not 
an  abridgment,  of  the  lien  hitherto  recognized  and  enforced.  In 
re  Lazelle's  Estate,  16  Misc.  '615 ;  40  Supp.  343.     Before  that 
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time  the  charging  lien  of  an  attorney  only  attached  to  the  judg- 
ment which  represented  the  fruit  of  his  labors,  and  did  not  ex- 
tend to  his  client's  naked  claim,  but  to  that  extent  the  lien  did 
not  rest  on  any  statute.  It  was  thus  distinctly  recognized  in 
the  time  of  Lord  Mansfield  (Welsh  v.  Hole,  1  Doug.  238),  and 
our  court  of  appeals  has  enforced  it  independently  of  any  legis- 
lative act.  Goodrich  v.  McDonald,  112  N.  Y.  162,  19  N.  E. 
049.     In  that  case  the  court  says : ' 

"If  the  thing  reeov^ered  was  in  a  judgment,  and  notice  of  the  attorney's 
<*Iaini  had  been  given,  the  court  would  not  allow  the  judgment  to  be  paid 
to  the  prejudice  of  the  attorney.  If  paid  after  such  notice,  in  disregard  of 
his  rights,  the  court  would,  upon  motion,  set  aside  a  discharge,  and  allow 
the  attorney  to  enforce  the  judgment  by  its  process,  so  far  as  needful  for 
his  protection.' 


M 


So  far  as  concerns  the  recovery  of  an  attorney's  costs,  the  judg- 
ment itself  is  notice,  but,  if  he  would  enforce  his  lien  further, 
and  recover  for  his  services  beyond  costs,  actual  notice  of  the  lien 
must  be  given.  Marshall  v.  Meech,  61  N.  Y.  140,  143.  Such 
a  notice  has  been  given  in  the  present  case.  It  will  therefore 
be  evident  that,  irrespective  of  section  66  of  the  Code  of  Civil 
Procedure,  the  lien  of  an  attorney,  so  far  as  enabling  him,  upon 
adopting  the  proper  procedure,  to  enforce  a  judgment  for  the 
payment  of  his  services,  must  be  deemed  as  clearly  established. 
The  question  at  once  presents  itself  of  whether  such  a  lien  at- 
taches to  the  rcsulU  of  a  proceeding  which  does  not  terminate 
in  a  judgment.  Tn  tlic  capo  of  In  re  Lexington  Ave.,  supra,  an 
attorney  rendered  services  in  a  proceeding  wherein  his  client's 
land  was  taken  for  street-opening  purposes.  An  award  was 
made  fixing  a  certain  sum  as  compensation.  The  attorney 
claimed  a  lien  on  this  fund  in  the  hands  of  the  city  for  his  serv- 
ices, and  atteiapted  to  have  the  amount  thereof  determined.  As 
I  said  above,  the  court  held  that  no  relief  could  be  afforded  un- 
der section  66  of  the  Code,  as  the  matter  was  a  special  proceed- 
ing. While  recognizing  the  lien  of  an  attorney  at  common  law, 
the  court  further  held  that,  in  view  of  the  fact  that  the  coui't  had 
no  fund  under  its  control,  and  had  entered  no  judgment,  the 
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award  being  simply  a  debt  from  the  city  to  the  client,  which  the 
latter  could  enforce  by  a  civil  action,  no  jurisdiction  existed  to 
determine  in  a  summary  way  the  value  of  the  attorney's  services 
and  give  him  judgment  therefor.  The  court  expressly  declined 
to  decide  wheUier  or  not  there  was  a  lien  on  the  award,  but  holds 
that,  if  such  a  lien  existed,  the  attorney  should  have  brought  an 
equitable  action  against '  his  client  and  the  city  to  have  the 
amount  determined.  It  will  be  observed  that  in  the  present  ap- 
plication I  am  not  asked  to  determine  the  value  of  the  petition- 
er's services,  that  question  having  been  determined  by  the  city 
court,  and  the  difficulty  that  was  presented  in  the  case  just  dis- 
cussed does  not,  therefore,  exist  here.  And  see,  also,  Sailey  v. 
Murphy,  186  N.  T.  60 ;  82  N.  E.  627.  In  the  case  of  In  re 
Knapp,  85  N.  Y.  284,  295,  the  court  goes  m  to  the  question  of 
whether  an  attorney's  lien  attached  to  the  result  of  a  proceeding 
brought  before  a  legislative  commission  created  to  hear  and  de- 
termine claims  for  services  rendered  in  building  armories  in 
New  York  City,  and  holds  that,  although  no  judgment  could  fol- 
low, and  therefore  section  66  of  the  Code  of  Civil  Procedure 
might  not  strictly  apply,  yet  the  case  of  an  attorney  claiming  a 
lien  would  come  imder  the  purpose  of  that  section,  and  '^within 
the  principle  of  the  common-law  doctrine."  The  case  of  Orme- 
rod  V.  Tate,  1  East,  464,  is  cited,  wherein  it  was  contended  that 
the  lien  of  an  attorney  extended  only  to  judgments,  and  not  to 
moneys  recovered  by  arbitration.  But  Mr.  Justice  Kenyon 
held  otherwise,  placing  his  decision  upon  ''the  convenience,  good 
sense,  and  justice  of  the  thing."     And  this  doctrine  seems  to  be 

further  approved  by  our  court  of  appeals  in  Re  H ,  93 

N.  Y.  881.  The  theory  upon  which  the  lien  of  an  attorney  was 
based  originally  rested  mainly  upon  the  equity  or  justice  of  the 
common  law  as  interpreted  by  the  courts,  and  not  upon  any  fixed 
nile  or  legal  principle  (In  re  Knapp,  supra;  Coughlin  v.  N.  Y. 
Cent.  &  H.  R.  Railroad  Co.  71  N.  Y.  443,  448),  and  to  my  mind 
there  is  no  reason  why  this  right  should  not  attach,  irrespective 
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of  statute,  to  the  fruits  of  a  lawyer's  skilled  labor,  applied  to 
what  is  known  in  our  procedure  as  a  special  proceeding. 

The  inquiry  now  finally  resolves  itself  into  the  question  of 
whether  the  surrogate's  court  can  take  cognizance  of  and  en- 
force this  common-law  lien.  This  court  recognizes  the  appear- 
ance of  parties  through  attorneys  (Code  Civ.  Proc.  §  2628),  who 
must  be  considered  as  its  officers  in  the  same  way  that  they  are 
looked  upon  in  other  courts  of  record.  Hence  the  conduct  of  at- 
torneys has  been  regulated  as  in  other  courts;  as,  for  example, 
where  an  attorney  has  been  compelled  to  deposit  moneys  of  an 
estate  collected  by  him  in  a  trust  company  pending  an  investiga- 
tion as  to  whether  he  was  personally  entitled  to  any  part  there- 
of. In  re  De  Oraindi's  Estate  (Sup.)  31  St  Eep.  744;  9  N. 
T.  Supp.  878.  And  so  attorneys  have  been  protected,  as  they 
are  in  other  courts  of  record,  by  the  imposition  of  proper  terms 
when  their  clients  ask  for  a  substitution.  Chatfield  v.  Hewlett, 
2  Dem.  Sur.  191 ;  In  re  Fembacher,  18  Abb.  N.  0.  1 ;  8  Dem. 
219.  Furthermore,  this  court  has  absolute  control  of  its  recoras 
(Code  Civ.  Proc  §  2553),  and  is  given  broad,  incidental  powers 
(Id.  §  2481,  subd.  11).  The  only  case  to  which  my  attention 
has  been  called  in  which  an  attorney  has  attempted  to  satisfy  his 
alleged  lien  from  a  surrogate's  decree  is  that  of  Flint  v.  VanDeu- 
sen,  26  Hun,  606.  At  the  time  that  this  case  came  on  to  be 
heard,  the  surrogate's  court  was  not  one  of  record,  and  it  was 
held  that  because  of  this  fact  alone  no  lien  could  exist,  for  the 
reason  that  in  courts  not  of  record  attorneys  at  law  are  not  given 
rocognition  as  such.  Of  course  the  strong  inference  remains 
that  the  supreme  court  would  have  upheld  the  validity  of  the 
lien  claimed  could  the  statute  which  made  the  surrogate's  court 
one  of  record  have  been  applied.  Upon  carefully  considering 
the  issue  presented  by  the  petition  and  answer, — an  issue  which 
appears  to  be  novel  in  character, — ^I  fail  to  see  why  this  court, 
in  its  relation  to  its  officers,  has  not  the  right,  aside  from  the 
present  provisions  of  section  66  of  the  Code  of  Civil  Procedure, 
to  recognize  and  enforce  the  liens  of  attorneys  in  proper  cases 


172  VOLUME  VIL 


Appellate  Diyision.  [Dee. 


upon  its  dociees.  Wliile  its  jimsdiclion  is  limited^  jet  its  reo- 
ognition  and  control  of  attorneys  at  law  carries  with  it>  in  my 
opinion,  the  same  incidental  power  to  aid  thorn  to  the  like  extent 
and  for  the  like  reasons  as  exercised  by  other  courts  of  record 
in  the  manner  that  I  have  above  indicated.  The  application  is 
granted. 

Application  granted. 


SPKOULL  V,  STAB  00.  • 

[|5  App.  Div.  SIS;  9S  Bt.  Rep.  404;  61  8upp.  404.] 
(Supreme  Court,  Appellate  Division,  First  Department,  December  8, 1899,) 

RKTEREXrCB— TEBlONATIOir — ^AOBEEMSKT     TO     ALLOW     BETESEK     ALL     TDIX 

Nbedbd  to  Rbpobt. 

When  an  oral  agreement  is  made,  at  the  dote  of  testimony  taken  before 
a  referee  to  allow  him  all  the  time  he  requires  to  make  his  report^  tlio 
reference  cannot  be  terminated  under  Code  Cir.  Pro.  |  1010,  providing 
tliat,  where  the  referee's  report  is  not  filed  within  SO  days,  either  party 
may  serve  a  notice  upon  the  other  that  he  elects  to  end  the  reference. 

Appeal  from  special  term,  New  York  county. 


Note. — ^Extensioi?  or  Tncs  roR  Retbbee  to  Bepobt. 

a.  AppUoation  of   |  1019  Code  of  OivU  Procedure, 

b.  Ewtension  by  act  or  omission  of  referee. — Hotice, 
c  Ewtension  by  oonsent.-^ral  stipulations, 

d.  Bmtension  by  waiver  of  parties. 


a.  Application  of  |  1019,  Code  of  CivU  Procedure, 

The  time  in  which  a  referee's  report  must  be  filed  or  ddivered  Is  goferoed 
bj  f  1019  of  the  Code  of  Civil  Procedure,  which  is  as  follows: 

Upon  the  trial  by  a  referee,  of  an  issue  of  fact,  or  an  issue  of  law,  or 
where  a  reference  is  made  as  prescribed  in  section  one  thousand  aad  fif- 
teen of  this  aet»  his  written  report  must  be  either  filed  with  the  derk,  or 
delivered  to  the  attorney  for  one  of  the  parties,  within  sixty  days  from  the 
time  when  the  osnse  or  matter  is  finaUy  submitted,  otherwise  either  party 
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Action  by  James  A.  Spronll  against  Star  Company.  Prom 
an  order  confirming  report  of  a  referee,  plaintiff  appeals.  Ap 
'firmed, 

Argaed  before  Van  Bbukt^  P.  J.,  and  Babbett,  Buhsst^ 
Pattebson,  and  O^Bbibk,  JJ. 

Isaac  N.  Miller,  for  appellant. 

M.  8.  Ouiterman,  for  respondent 

O'Bbien,  J.  Upon  the  application  of  the  defendant,  an  ez 
parte  order  was  granted  requiring  the  plaintiff,  as  a  nonresident, 
to  give  security  for  costs.  A  motion  was  thereafter  made  by  the 
plaintiff  to  vacate  said  order,  on  the  ground  of  irregularity  and 
as  against  the  facts.  The  justice  holding  special  term,  on  the 
consent  of  the  parties,  made  an  order  of  reference  to  take  tes- 
timony, and  report  the  same  to  the  court,  regarding  the  plain- 
tiff's residence.  The  testimony  was  taken  before  the  referee,  and 
finally  submitted ;  and,  he  not  having  made  his  report  within  60 

Extension  of  Timb  fob  Rbfbbeb  to  Report,— continued. 

■laj,  before  it  is  filed  or  delivered,  serve  a  notice  upon  the  attorney  for  the 
adverse  party,  that  he  elects  to  end  the  reference.  In  such  a  case  the 
action  must  henceforth  proceed  as  if  the  reference  had  not  been  directed,  and 
the  referee  is  not  entitled  to  any  fees. 

Section  1019  of  the  Code  of  Civil  Procedure  has  no  application  to  a  ref- 
erence to  take  proof  in  a  special  proceeding  to  compel  an  attorney  to  pay 
over  money,  and  therefore  the  referee  in  a  proceeding  of  that  nature  is  not 
compelled  to  file  or  deliver  his  report  within  sixty  days. 

Bennett  v.  Pittman,  48  Hun,  612;  21  Abb.  N.  C.  238;  15  St  Bep.  076;  1 
Supp.  27 ;  28  Wkly.  Dig.  437. 

Likewise,  the  section  in  question  has  no  application  to  a  reference  of  a 
disputed  claim  against  a  decedent's  estate,  under  the  approval  of  the  surro- 
gate. 

Godding  v.  Porter,  17  Abb.  Pr.  374. 

8o,  the  time  within  which  the  referee's  report  is  to  be  filed  or  delivered  to 
one  of  the  attorneys  is  not  governed  by  the  provision  of  the  Code  under 
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dajSy  the  plaintiff,  by  virtue  of  section  1019  of  the  Cod^  of  Civil 
Procedure,  served  a  notice  terminating  the  reference.  Subse- 
quently, a  notice  of  motion  to  confirm  the  report  was  giveni,  and 
upon  the  hearing  the  report  was  confirmed  by  the  justice  then 
aitting  at  the  special  term, — ^thc  former  justice,  who  had  made 
the  order  of  reference,  having  in  the  meantime  retired  from  the 
bench, — ^and  it  is  from  the  order  thus  made  that  this  appeal  is 
taken. 

The  contentions  that  a  justice  other  than  the  one  who  had 
originally  made  the  order  of  reference  confirmed  the  report,  and 
as  to  the  papers  to  be  used  upon  the  motion  to  confirm  the  report, 
were  correctly  disposed  of  in  the  opinion  of  the  court' below,  as 
was  also  the  question  as  to  the  effect  of  the  plaintiff's  notice  ter- 
minating the  reference.  This  last  is  the  only  point  which  re- 
•quires  discussion. 

The  affidavit  of  the  defendant's  attorney,  as  well  as  that  fvf  the 
referee,  shows  that  at  the  close  of  the  testimony  the  counsf»l  for 
the  parties  stipulated  to  allow  the  referee  to  have  all  the  time  he 
required  to  make  his  report  This  is  denied  by  the  plaintiff's 
attorney,  but,  in  view  of  the  preponderance  in  favor  of  the  con- 
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4i8cu88ion,  in  a  reference  to  determine  the  amount  duo  an  attorney,  in  an 
application  by  a  client  to  change  his  attorney. 

Doyle  V.  Mayor,  etc.,  of  City  of  New  York,  26  Misc.  61 ;  90  St  Rep.  441 ; 
56  Supp.  441. 

b.  Eotenaion  by  actor  omisBion  of  referee    yotioe. 

In  the  absence  of  the  service  of  a  notice  by  one  or  both  of  the  attom^r* 
terminating  the  reference  or  the  taking  of  any  steps  inconsistent  there- 
with, a  referee's  time  to  file  or  deliver  his  report  is  not  limited  to  60  days 
irom  the  date  of  the  final  submission  of  the  case. 

Mantles  v.  Myle,  26  How.  Pr.  400. 

Foster  v.  Bryan,  26  How.  Pr.  164. 

Lampman  v.  Smith,  17  Civ.  Pro.  19;  7  Supp.  922. 

O'Neill  V.  Howe,  16  Daly,  181;  31  St.  Rep.  272;  9  Supp.  746. 

Nealis  v.  Meyer,  21  Misc.  344;  81  St.  Rep.  156;  47  Supp.  156. 

But  a  referee  cannot,  by  holding  his  report  and  refusing  to  deliver  or  file 
it  until  payment  of  his  fees,  extend  his  time  so  to  do,  beyond  the  60  day% 
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elusion  reiiched  hy  the  court  below  that  such  an  oral  stipulation 
was  made^  we  must  voke  that  as  true.  The  question,  therefore, 
presented  is  whether  the  failure  to  have  such  a  stipulation  in 
writing  as  required. by  rule  11  of  the  general  rules  of  practice 
is  fatal.  This  question  is  not  new,  it  having  been  held  in  Ballon 
V.  Parsons,  55  N.  Y.  673,  as  stated  in  the  syllabus : 

^'When  an  oral  agreement  i»  made  in  open  court  upon  trial  before  a 
referee  upon  final  submission,  extending  indefinitely  tbe  time  within  which 
the  report  may  bo  delivered,  the  refcreuoe  cannot  be  terminated  in  the  man- 
ner provided  by  section  273  of  the  old  Code,  (t  ^ecms  that  in  such  case 
the  proper  practice.,  in  order  to  tei-minale  the  extension,  is  to  serve  notice 
upon  the  opposite  party  and  the  referee  that,  unless  the  report  is  made 
within  the  specified  leasonable  time,  the  reference  will  be  deemed  ended." 

This  is  direct  authority,  for  the  reason  that  section  273  in  the 
old  Code  is  re-enacted  in  section  1019  of  the  present  Code  of 
Civil  Procedure. 

We  think^  therefore,  that  the  disposition  made  of  the  motion 
by  the  court  below  was  right,  and  that  the  order  appealed  from 
should  be  affirmed,  with  costs. 

Babreix  Bumsey^  and  Patterson,  JJ.,  concur.  Van 
Bbtjnt,  p.  J.,  concurs  upon  last  ground. 

ExTBNSiON  OF  TiHE  FOB  Rbfxbbb  TO  RBPORT,~continued. 


in  a  case  where  either  of  the  attorneys  gives  notice  of  the  termination  of 
the  reference  as  prescribed  by  i  1010  of  the  Ck>de  of  Civil  Procedure. 

litUe  V.  Lyndi,  09  N.  Y.  112;  ]  N.  £.  312. 

Bishop  V.  Bishop,  30  Abb.  X.  0.  296;  24  Supp.  888. 

O'Neill  V.  Howe,  16  Daly,  181 ;  31  St.  Kep.  272;  9  Supp.  746. 

Phipps  ▼.  Carman,  23  Hun,  150,  Affirmed  without  opinion  84  N.  Y.  650. 

It  would  seem  that  a  reference  is  terminated  by  the  service  of  the  notice 
alter  the  expiration  of  the  CO  days  from  the  final  submission,  notwithstand- 
ing the  fact  that  before  the  service  of  the  notice  the  referee  had  delivered 
his  report  to  the  counsel  for  the  opposite  side  ''on  assurance  that  the  same 
should  not  be  filed  until  referee's  fees  were  paid." 

Douglas  V.  Smith,  65  Hun,  11;  47  St.  Rep.  54;  10  Supp.  630. 

I)  But  there  is  a  sufficient  compliance  with  the  provision  in  reference  to 
time  of  reporting,  where,  before  the  expiration  of  the  60  dayn,  the  referee 
prepared,  finished  and  signed  his  report  and  notified  the  attorney  for  the 
defendant  that  he  had  made  his  report  for  defendant  and  had  left  the  same 
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on  hii  (referee's)  table  for  such  attorney,  at  the  same  time  siat'ng  the 
amount  of  his  fees,  whereupon,  the  attorney  mentioned  informed  the  pl«In- 
ii^s  attorney  that  the  referee  had  made  his  report  for  defendant,  and  was 
about  to  prepare  an  opinion,  which  he  would  serve  with  a  copy  or  the  r-^^t. 
Quackenbush  v.  Johnson,  66  How.  Pr.  94. 

After  the  expiration  of  the  60  days  a  party,  having  an  sttoni^y,  caa*»t 
personally  give  notice  of  termination  of  the  reference. 
Halsey  v.  Carter,  0  Kobt  636. 

Upon  the  question  of  the  sufBciency  of  the  notice  to  terminate  the  refer- 
ence, it  may  be  said  that  the  same  is  sufficient,  where  it  distinctly  gives  the 
opposite  party  information  that  the  party  serving  the  notice  has  elected  to 
end  the  reference  for  the  delay  in  reporting. 

Gregory  v.  Cryder,  10  Abb.  Pr.  N.  8.  280. 

Niles  V.  Maynard,  28  How.  Pr.  290. 

Thus,  it  is  sufficient  to  serve  a  notice  worded  as  follows;  '^ou  will 
please  take  notice  that  the  defendant  in  this  action  will  proceed  therein  as 
if  no  reference  had  been  ordered  therein." 

Gregory  v.  Cryder,  10  Abb.  Pr.  N.  8.  289. 

Such  time  may  also  be  terminated  by  one  of  the  attorneys  serving  notiee 
of  trial  and  placing  the  case  upon  the  calendar  and  otherwise  proceeding  as 
if  the  reference  had  not  been  ordered. 

Niles  v.  Maynard,  28  How.  Pr.  390. 

When  more  then  60  days  have  elapsed  since  the  final  sulmiission  of  the 
case,  the  court  has  no  power  to  enlarge  the  time  for  the  delivery  or  filing 
of  the  report^  after  the  attorney  for  one  of  the  parties  has  served  notice 
of  termination  of  the  reference. 

Gregory  v.  Cryder,  10  Abb.  Pr.  N.  8.  289. 

Upon  the  question  as  to  when  a  submission  of  the  case  takes  place,  and 
the  referee's  time  to  report  begins  to  run,  it  is  generally  held  that  the 
same  does  not  occur  until  the  time  to  hand  in  briefs  hae  expired,  and  the 
referee  has  power  to  enlarge  that  time,  and  unless  the  discretion  in  that 
particular  is  abused,  the  court  will  not  interfere. 

Morrison  v.  Laurence,  2  How.  Pr.  N.  8.  72. 

But  the  fact  that  counsel  for  one  of  the  parties  omitted  to  leave  with  the 
referee  certain  exhibits  given  in  evidence  by  him,  and  certain  calculations 
made  by  such  counsel,  and  used  by  him  in  summing  up  the  case,  will  not 
prevent  the  running  of  the  CO  days  and  render  of  no  efiTect  service  of  notice 
of  termination  of  the  reference.. 

Gregory  v.  Cryder,  10  Abb.  Pr.  N.  8.  289. 

c.  Extenaion  by  consent — Oral  stipulationa. 

It  follows  as  a  matter  of  course,  that  a  referee's  time  to  report  may  be 
extended  by  written  stipulation  of  the  parties. 
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Berls  T.  Met  El.  R.  R.  Co.  37  St.  Rep.  608;  15  Supp.  155. 

Richards  y.  Bloom,  6  Hun,  182. 

Thiesselin  v.  Rosett,  3  Abb.  Prac.  N.  S.  54. 

A  letter,  written  by  the  two  attorneys  to  the  referee  who  had  failed  to 
report  within  the  60  days,  stating  that  his  time  to  report  had  expired,  but 
that  they  were  not  disposed  to  terminate  the  reference  unless  he  so  desired, 
and  tiiat  they  would  feel  better  satisfied  to  sum  up  the  case  orally,  which 
they  subsequently  did,  will  not  operate  to  extend  the  time  for  the  referee 
to  report  beyond  60  days  from  such  argument,  so  that  neither  of  the  at- 
torneys can  terminate  the  reference  by  service  of  the  statutory  notice. 

Richards  v.  Bloom,  5  Hun,  J 82. 

The  referee's  time  to  file  or  deliver  his  report  may  be  extended  beyond 
the  00  days  by  the  parties  orally  consenting  thereto,  at  a  hearing  before 
such  referee,  notwithstanding  Rule  11  of  General  Rules  of  Practice,  provid- 
ing that  stipulations,  to  be  recognized  by  the  court,  must  be  in  writing. 

Livingston  v.  Gidney,  25  How.  Pr.  1. 

Ballou  V.  Parsons,  67  Barb.  19,  Aflfd  55  N.  Y.  673. 

Thus  where  the  parties  at  a  hearing  before  the  referee,  verbally  agree 
to  give  him  such  time  as  he  may  need  to  render  his  decision  and  report, 
the  latter  may  rely  thereon  and  enforce  the  same. 

Livingston  v.  Gidney,  25  How.  Pr.  1. 

Furthermore,  where  by  such  oral  agreement,  the  referee's  time  to  report 
Ir  extended  indefinitely,  a  party  cannot  terminate  the  reference  by  serving 
the  notice  prescribed  by  §  1010. 

Ballou  V.  Parsons,  67  Barb.  19. 

In  the  case  last  cited  the  court  stated  that  it  seems  the  proper  method 
of  terminating  the  stipulation  for  indefinite  extension  is  by  service  upon  the 
opposite  attorney  and  the  referee  of  a  notice  that  unless  the  report  is  made 
and  delivered  within  a  reasonable  time,  to  be  specified,  the  reference  will  be 
ueemed  ended. 

But  the  court  will  not  recognize  an  alleged  oral  stipulation  that  the 
referee  might  have  all  the  time  he  desired  in  which  to  decide  the  case,  where 
the  attorney  for  the  plaintiff  and  the  referee  asserted  that  such  stipulation 
was  made  at  the  time  of  the  submission  of  the  case,  but  no  memorandum 
of  the  same  was  entered  in  the  minutes,  and  the  attorney  for  the  defendant 
and  his  clerks  denied  the  making  thereof. 

Patterson  v.  Knapp,  83  Hun,  492;  65  St.  Rep.  188;  32  Supp.  32;  24  Civ. 

Pro.  251. 

d.  Exteruum  by  waiver  of  parties. 

By  failure  to  serve  notice  of  termination  of  the  reference,  or  take  some 
other  action  inconsistent  therewith,  the  parties  waive  the  filing  or  delivery 
of  the  referee's  report  within  sixty  days  from  the  date  of  the  final  submis- 
sion of  the  case.     » 

Foster  y.  Bryan,  26  How.  Pr.  164. 

VIL  N.  Y.  A.  C.  12 
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Mantles  ▼.  Myle,  26  How.  Pr.  409. 

Lampman  v.  Smith,  17  Civ.  Pro.  19;  7  Supp.  022. 

Nealis  v.  Meyer,  21  Misc.  344;  81  St  Rep.  156;  47  Supp.  156. 

It  is  a  waiver  of  the  right  of  the  attorneys  to  require  the  filing  or  de- 
livery of  the  report  within  the  60  days,  where  all  the  parties  in  interest 
thereafter  sign  a  request  to  the  referee  to  make  a  supplemental  report  on 
the  question  of  costs,  as  an  existing  operative  reference  at  that  date  is  there- 
by admitted. 

Merritt  v.  Merritt,  18  App.  Div.  313;  79  St.  Rep.  833;  45  Supp.  833. 

The  doctrine  of  waiver  has  no  application,  and  a  referee's  report  will  be 
set  aside  as  having  been  made  too  late,  where,  after  the  expiration  of  60 
days,  the  defendants'  attorney  inquired  of  the  referee  if  he  had  made  his 
decision  or  report,  and  being  informed  that  he  had  not»  the  attorney  in- 
formed him  that  his  powers  as  referee  were  at  an  end  and  then  placed  the 
case  upon  the  calendar,  after  which  the  referee  filed  his  report. 

Niles  V.  Maynard,  28  How.  Pr.  390,  Aff'd  6  Alb.  L.  J.  198. 


LIVINGSTON  V.  LIVINGSTON. 

H6  App,  Div,  18;  95  8t.  Rep.  299;  61  Bupp.  t99.] 
{Supreme  Court,  Appellate  Division,  First  Department,    DeoemJ^er  8»  1899.) 

DivoBCE — Judgment — ^Modification  of  Alimont. 

After  a  judgment  disposing  of  the  question  of  the  amount  of  alimony  to 
be  paid,  and  the  conditions  under  which  it  shall  be  paid,  without  any 
reservation  of  power  to  modify  it»  it  cannot  be  modified  by  insertion 
of  such  a  reservation. 

Note. — ^Modification  or  Decree  as  to  Alimont. 

An  exhaustive  note  on  this  subject  will  be  found  in  6  Ann.  Cas.  9.  Since 
the  publication  of  that  note  the  following  pertinent  adjudications  have 
been  made. 

Where  the  decree  expressly  reserved  the  question  of  alimony  for  further 
consideration,  the  court  has  jurisdiction  to  make  nn  order  awarding  ali- 
mony. 

Hauscheld  v.  Hauscheld,  33  App.  Div.  296;  87  St  Rep.  831;  53  Supp.  831. 

The  appellant  in  the  case  last  cited  contended  that  the  rule  stated  in  the 
last  paragraph  had  been  changed  by  the  decision  of  the  court  of  appeals  in 
Walker  v.  Walker,  155  N.  Y.  77;  49  N.  E.  663.  This  contention  was,  how- 
ever, rejected  and  it  was  held  that  there  was  no  intention  of  overruling 
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Appeal  from  special  tenn,  New  York  county. 

Action  by  Mary  W.  Livingston  against  William  S.  Livings- 
ton. From  an  order  denying  defendant's  motion  to  modify  the 
judgment,  he  appeals.     Affirmed. 

Argued  before  Van  Bbunt,  P.  J.,  and  McLaughlin^  Pat- 
TEBSON^  O'Bbisn^  and  Ingbaham^  J  J. 

James  MacOregor  Smith,  for  appellant 

A.  H.  Hummell,  for  respondent 

Ingiiabah^  J.  On  April  28,  1882,  a  judgment  was  entered 
in  the  superior  court  of  the  city  of  New  York  by  which  the  mar- 
riage between  the  plaintiff  and  the  defendant  was  dissolved,  the 
care  and  custody  of  the  two  minor  children,  the  issue  of  the 
marriage,  awarded  to  the  plaintiff,  ,and  the  defendant  directed 
to  pay  to  the  plaintiff  the  sum  of  $4,000  a  year  alimony,  and  to 

MoDmcATioH  ov  Dbobbb  as  to  Alimony,— continued. 

Galusha  ▼.  Galusha^  138  N.  T.  272;  83  N.  E.  1062;  and  People  v.  CuUen, 
153  N.  Y.  929;  47  N.  E.  894,  upon  which  such  rule  was  founded,  expressed, 
<nr  implied  in  Walker  v.  Walker. 

Where  a  judgment  charging  the  payment  of  alimony  upon  the  income  of 
a  trust  fund  contained  a  proyision  that  the  hushand  might  apply  for  a  modi- 
fication permitting  him  to  share  in  such  income,  such  modification  should 
not  be  made  upon  affidavits  but  only  upon  a  trial  of  the  issues  raised,  the 
affidavits  serving  as  quasi  pleadings. 

Wetmore  v.  Wetmore^  29  App.  Div.  507;  85  St  Rep.  797;  51  Supp.  797. 

The  husband  is  not  entitled  to  such  modification  on  proof  that  his  former 
wife's  circumstances  have  changed  and  that  she  does  not  need  the  entire 
income  of  such  trust  fund. 

Wetmore  v.  Wetmore,  44  App.  Div.  220;  94  St  Rep.  711;  60  Supp.  711, 
Reversing  27  Misc.  700;  93  St  Rep.  586;  59  Supp.  586. 

In  New  Jersey  the  diancellor  has  power  to  amend  a  decree  of  divorce  by 
inserting  therein  a  reservation  of  the  right  to  apply  for  alimony,  where 
the  omission  of  such  reservation  from  the  original  decree  was  the  result  of 
the  inadvertence  of  counsel,  and  not  the  deliberate  act  of  the  petitioner. 

Lynde  v.  Lynde,  41  App.  Div.  280;  92  St  Rep.  567 ;  57  Supp.  567. 
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give  a  bond,  in  the  penalty  of  $10,000,  conditioned  for  the  due 
payment  thereof.  Such  bond  was  duly  given,  and  such  judg- 
ment remains  in  full  force.  There  was  no  provision  in  this 
judgment  reserving  the  power  to  modify  the  judgment  as  to  ali- 
mony, or  in  any  other  particular.  It  has  been  held  that,  where 
such  a  power  is  reserved  by  the  judgment,  the  judgment  is  not 
final  as  to  such  matters  as  were  reserved  for  future  considera- 
tion, and  that  the  court  has  power  to  subsequently  modify  the 
judgment  as  to  the  particulars  relating  to  the  matters  reserved. 
Hauscheld  v.  Hauscheld,  38  App.  Div.  296 ;  87  St  Eep.  831 ;  63 
Supp.  831,  and  cases  cited.  It  has  also  been  held  that,  where 
no  such  power  is  reserved  by  the  final  judgment,  the  court  has 
no  power  to  modify  or  alter  iJie  judgment,  except  so  far  as  is  nec- 
essary for  its  enforcement  or  to  correct  a  mistake.  Walker  v. 
Walker,  155  N.  Y.  80 ;  49  K  E.  664.  In  that  case.  Judge  Mar- 
tin, delivering  the  opinion  of  the  court,  says : 

'^Under  that  statute,  as  well  as  under  the  Bevised  Statutes, 
after  the  entry  of  a  final  decree  establishing  the  rights  of  the 
parties  the  court  had  no  power  to  order  an  additional  allowance 
for  the  support  of  the  wife.  The  jurisdiction  of  the  court  over 
the  subject-matter  of  such  an  action,  and  of  the  parties,  in  re- 
spect to  the  matters  involved  in  it,  terminated  with  the  entry  of 
a  final  judgment,  except  as  to  proceedings  for  the  enforcement 
of  it,  or  to  correct  any  mistakes  in  the  record.*' 

Upon  the  final  rendition  of  this  judgment,  therefore,  the  court 
had  no  power  to  modify  the  decree,  so  far  as  the  substantial 
rights  of  the  parties  were  concerned,  except  to  correct  mistakes. 
Of  course,  it  was  not  intended  to  limit  the  power  of  the  court 
to  vacate  or  set  aside  a  judgment  for  fraud,  or  where  in  conse- 
quence of  an  omission  or  mistake,  justice  required  the  modifica- 
tion. But,  so  far  as  the  substantial  question  in  dispute  between 
the  parties  was  concerned,  a  judgment  thus  duly  entered,  the 
court  having  jurisdiction  of  the  parties  and  the  subject-matter, 
could  only  be  reversed  or  modified  on  appeal.  The  defendant 
does  not  dispute  this  principle,  but  applies  to  modify  the  judg- 
ment by  inserting  in  it  a  clause  reserving  to  the  court  the  right 
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to  modify  the  provision  as  to  alimony,  no  sUch  reservation  be- 
ing inserted  in  the  judgment  as  entered.  But  the  insertion  of 
such  a  reservation  is  as  much  an  interference  with  the  judgment 
itself  as  the  attempted  modification  of  the  judgment  when  such 
right  was  not  reserved.  The  judgment  disposed  of  the  question 
between  the  parties  as  to  the  amount  of  alimony  to  be  paid,  and 
the  conditions  under  which  it  should  be  paid.  That  question 
was  directly  at  issue  in  the  action,  and  was  determined  by  the 
judgment  The  judgment  then  became  a  final  judgment,  bind- 
ing upon  the  parties.  The  court  has  no  more  right,  after  the 
rights  of  the  parties  had  been  fixed  by  the  final  judgment,  to  in- 
sert such  a  reservation,  making  the  judgment  subject  to  future 
consideration  and  modification,  than  it  has  directly  to  modify 
the  provision  for  the  payment  of  alimony  when  such  right  is  not 
reserved.  We  think  that  to  grant  this  application  would  be  an 
express  violation  of  the  principle  established  in  Walker  v. 
Walker,  supra,  and  that  the  court  below  properly  denied  the  mo- 
tion. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  di» 
bursements.    All  concur. 
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AMERICAN  BOX-MACHINE  CO.  v.  ZENTGfRAP. 

U5  Affp.  Div.  S22;  95  Bt.  Rep.  417;  61  6upp.  ^17.] 
{Bupreme  Oowrt,  Appellate  Diviaian,  Firei  Department.  Deeemher  8, 1899.) 

1.     CHATTSL     MOBTOAOBS — ^FOBEOLOSUBB — CX>NDinONAL      I1BA.8B — "FUAS^-^ 
OONTDSIOK. 

PlAintifP  Bold  R.  oertftin  machinery,  taking  a  lease  thereon,  which  provided 
that  the  title  was  to  remain  in  him  until  the  notes  were  paid.  This 
lease  was  filed  as  a  chattel  mortgage,  which  continued  it  in  force,  as 
notice  to  third  parties,  for  one  year  from  the  date  of  filing.  No  refil- 
ing was  had.  R.  gave  defendant  a  chattel  mortgage  on  this  machinery^ 
which  he  filed  before  the  expiration  of  that  year.  The  mortgage  was 
foreclosed,  and  defendant  purchased  the  machinery  at  the  sale.    Plain* 

Note. — ^Eftbot  or  Suit  fob  Price  on  Titlc  Under  Oonditional  Sale. 

a.  Ae  to  vendee. 

b.  Aa  to  transferee. 


a.  Ae  to  vendee. 

It  would  appear  that  under  an  instalment  lease  or  conditional  sale  of  a 
bicycle,  where  the  party  in  possession  not  only  fails  to  complete  his  re- 
quired payments,  but  also  fails  to  surrender  possession  on  demand,  the 
recovery  by  the  owner  of  the  machine  of  a  judgment  for  the  rent^  does  not» 
while  that  judgment  remains  unsatisfied,  preclude  him  from  maintaining 
another  action  as  for  a  conversion,  to  recover  the  bicycle  or  its  value. 

Qormully  &  Jeffery  Mfg.  Co.  v.  Catharine,  26  Misc.  338;  89  St  Rep.  475; 
55  Supp.  475. 

But,  the  title  of  a  vendor,  under  a  sale  conditioned  upon  the  title  remain- 
ing in  him  until  payment  of  the  purchase  price  of  a  chattel,  will  be  de- 
vested, when  he  instituted  action  upon  a  note  given  by  the  vendee  for  the 
unpaid  purchase  price  at  the  vendor's  request,  which  action,  however,  was 
discontinued  by  stipulation  of  the  attorneys,  but  while  the  action  was  pend- 
ing the  vendee  sold  the  chattel  to  his  wife  for  an  allied  valuable  consid- 
eration. 

Orcutt  V.  Rickenbrodt,  42  App.  Div.  238;  03  St  Rep.  1008;  60  Supp. 
1008. 
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tiff  had  no  notice  of  the  mortgage,  but  demanded  the  property  from 
defendant,  who  at  the  time  of  the  sale  was  notified  that  R.  was  not  the 
owner  of  the  machinery.  Held,  plaintiff  could  maintain  an  action  for 
conversion  of  the  machinery,  although  he  had  not  refiled  his  lease  after 
the  expiration  of  the  year,  as  defendant's  right  to  the  property  arose 
under  his  mortgage,  and  not  merely  as  a  purchaser  at  the  sale. 

2.  Appeal  and  Ebrob — Submission  of  Gontbovebbt. 

On  the  submission  of  a  controversy  on  agreed  facts,  the  court  is  not  en- 
titled to  draw  any  inference  as  to  the  parties'  intention  ab  to  the  legal 
effect  of  their  contract^  but  it  must  be  construed  according  to  its  terms: 

3.  Conditional  Sale — ^Riqht  to   Reclaim   Pbopebtt — ^Waiveb  bt  Suit 

J^B  PBICB — ^NOTES. 

Where  it  is  agreed  that  the  giving  of  notes  in  payment  for  machinery 
shall  not  affect  the  retention  of  the  title  to  the  machinery  in  the  seller 
until  such  notes  are  paid,  the  seller  does  not  abandon  his  right  to  re- 
claim the  property  by  an  unsuccessful  attempt- to  collect  the  notes  by 
suit. 

Action    by    the    American  Box-Machine  Company  against 

Effect  of  Suit  fob  Pbicb  on  Title  Undsb  Conditional  Sale,-— continued. 

In  the  case  just  cited  the  court  held  that  by  taking  the  note  under  the 
circumstances  there  existing,  and  subsequently  bringing  action  thereon,  the 
vendor  must  be  regarded  as  having  treated  it  as  payment  of  the  debt,  and 
thereby  released  all  claim  to  the  piano. 

Where  a  cash  register  was  delivered  to  a  person  upon  payment  of  a  part 
of  the  purchase  price  and  an  agreement  that  the  balance  should  be  paid  in 
certain  specified  monthly  instalments,  the  title  to  remain  in  the  vendor  un- 
til full  payment  of  the  purchase  price,  the  vendor's  title  is  not  affected  by 
the  recovery  of  a  judgment  by  him  for  the  unpaid  portion  of  the  purchase 
price,  so  long  as  such  judgment  remains  unpaid. 

National  Gash  Register  Go.  v.  Coleman,  85  Hun,  125;  66  6t  Rep.  214; 
32  Supp.  593. 

8o^  if  goods  are  sold  on  terms  that  the  vendee  shall  give  his  notes  for 
the  purchase  price  and  that  the  title  shall  remain  in  the  vendor  until  a 
mortgage  is  given  to  secure  the  notes,  or  the  price  is  paid,  which  mortgage, 
however,  is  not  given,  and  no  right  of  innocent  third  parties  intervenes, 
the  title  continues  in  the  vendor,  although  he  recovers  judgment  on  the 
notes. 

Campbell  Printing  Press  &  Mfg.  Co.  v.  Rockaway  Pub.  Go.  56  N.  J.  Law, 
676;  29  A.  681. 

Likewise,  where  a  sale  is  made  with  the  condition  that  the  title  shall  not 
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Charles  F.  Zentgraf.     Controversy  submitted  on  agreed  facts. 
Judgment  for  plaintiff. 

Argued  before  Van  Bbuwt,  P.  J.,  and  MoLauohun^  Pat- 
TEBsoN,  O'Brien,  and  Ingraham,  JJ. 

Wasserman  £  Jacobus,  for  plaintiff. 

Ira  L,  Bamberger,  for  defendant. 

Pattebson,  J.  This  is  a  submission  of  a  controversy  upon 
an  agreed  state  of  facts,  pursuant  to  section  1279  of  the  Code 
of  Civil  Procedure ;  and  the  question  is  whether  the  plaintiff  is 
entitled  to  recover  against  the  defendant  for  the  conversion  of 
certain  machines  which  prior  to  January,  1898,  were  delivered 
by  the  plaintiff  into  the  possession  of  the  firm  of  Reichert  &  Co. 
The  machines,  which  were  of  the  value  of  $1,070,  were  so  de- 

Effbot  or  Suit  for  Prior  on  Titlb  Undrr  CoRDmoNAL  8ALR,~€ontlDiied. 

rest  in  the  vendee  until  the  price  is  paid,  the  right  of  the  vendor  to  the 
property  will  not  be  affected  hy  hie  recovering  judgment  against  the  vendee 
in  an  action  for  the  price,  the  judgment  remaining  unsatisfied. 
Root  v.  Lord,  23  Vt.  668. 

In  Michigan  it  is  held  that  where  a  contract  of  sale  provides  that  the  ar- 
ticle shall  remain  the  property  of  the  vendor  until  the  purchase  price  and 
any  judgment  rendered  therefor  is  paid  in  full,  the  vendor  has  the  right  to 
obtain  such  judgment,  and  the  title  will  not  pass  until  the  judgment  is  paid. 

Fuller  V.  Byrne,  102  Mich.  461 ;  60  N.  VY.  980. 

So,  in  the  case  of  the  conditional  sale  of  an  engine  and  boiler,  the  title 
to  which  was  to  remain  unchanged  until  the  purchase  price  was  paid,  the 
vendor's  title  is  not  divested  by  the  recovery  of  judgment  upon  notes  given 
for  the  purchase  price,  the  judgment  remaining  unpaid. 

Thomason  v.  Lewis,  103  Ala.  426;  15  So.  830. 

In  the  above  case  the  court  held,  however,  that  if  the  vendor  had,  by 
attachment  or  execution  against  the  vendee  on  said  judgment,  levied  on 
the  property  mentioned  as  belonging  to  the  vendee,  he  would  be  deemed 
to  have  abandoned  his  claim  thereto  under  the  contract. 

It  is  well  settled  in  Mississippi  that  the  vendor  of  personal  property  un- 
der a  conditional  sale,  whereby  title  is  reserved  in  himself  until  payment 
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livered  under  a  contract,  the  terms  of  which  were  at  first  set 
forth  in  a  letter  addressed  by  Beichert  &  Co.  to  the  plaintiff, 
dated  January  10,  1898,  in  which  the  plaintiff  was  requested  to 
ship  to  the  defendant  the  said  machines  ^'as  per  terms  and  con- 
ditions named  below,''  viz : 

''One-third  cash,  withont  diaoount,  thirty  days  from  date  of  shipment, 
and  balance  in  two  equal  notes  of  same  date  at  four  and  three  months.  All 
notes  shall  contain  interest  at  six  per  cent  per  annum.  •  .  .  And  we 
¥rill  keep  said  property  insured  to  the  amount  of  $1,070  at  our  expense, 
against  loss  or  damage  by  fire,  in  some  company  satisfactory  to  you,  and  in 
your  name  and  for  your  benefit^  delivering  the  policy  to  you,  until  the  sum 
of  $1,070,  as  above,  is  paid  in  full,  and,  until  the  whole  sum  of  $1,070  is 
paid,  said  property  it  to  remain  yours,  but  when  such  $1,070  is  paid  in  full 
the  property  shall  become  ours;  and,  in  case  of  default  or  violation  of  any 
of  the  terms  or  conditions  of  this  lease,  you  may  take  possession  of  and 
remove  said  property,  wherever  found,  without  being  guilty  of  any  tort. 
And,  if  this  lease  shall  terminate  through  our  failure  to  perform  any  of  the 
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of  the  purchase  price,  may  sue  to  recover  the  latter  and  still  retain  title  to 
the  property. 

Dederick  v.  Wolfe,  68  Miss.  500;  9  So.  350. 

McPherson  v.  Acme  Lumber  Co.  70  Miss.  149;  12  So.  857. 

But  in  Minnesota  it  has  been  held  that  where  a  chattel  was  sold  on  the 
condition  of  payment  upon  delivery,  which  condition  was  not  insisted  upon, 
the  vendor  by  not  asserting  his  right  to  repossess  himself  of  the  chattel, 
but  by  suing  to  recover  the  price  and  by  judgment  and  garnishment  se- 
curing partial  satisfaction,  loses  his  title  to  the  chattel,  and  the  sale  be- 
comes absolute. 

Manchester  Locomotive  Works  v.  Truesdale,  44  Minn.  115;  46  N.  W. 
301. 

•A  vendor  loses  all  claim  to  chattels  by  bringing  an  action  upon  a  note 
given  for  their  purchase  price,  where  by  a  written  contract  he  agreed  to 
deliver  them  upon  the  condition  that  the  vendee  hold  the  chattels  as  the 
vendor's  property  until  payment  of  the  note,  the  vendor  having  the  right 
at  any  time,  on  default  of  payment,  to  take  possession  of  them  and  to 
apply  for  their  use,  whatever  had  been  paid,  at  the  same  time  delivering  up 
the  note. 

Crompton  v.  Beach,  62  Conn.  25;  25  A.  446. 

Where  a  contract  in  the  form  of  a  lease  provides  for  the  delivery  of  a 
chattel  at  a  certain  time,  payment  in  instalments,  the  lessor  to  retain  title 
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conditions  named,  we  hereby  agree  to  return  the  property  to  you,  cleaned 
and  crated,  and  in  aa  good,  sound  condition  as  when  received,  the  usual 
wear  excepted.  It  is  also  understood,  and  we  agree,  that  no  portion  of  this 
property  shall  be  sold,  transferred,  assigned,  or  remored  by  us  without  your 
written  consent;  and  we  further  agree  to  notify  you  immediately  of  any 
loss  or  damage  by  fire  which  may  occur  to  this  property  during  the  term 
of  this  lease.  The  delivery  by  us  to  you  of  any  promissory  note  or  commer- 
cial paper  shall  not  be  deemed  a  payment  of  any  part  of  the  aforesaid  sum 
until  such  note  or  paper  is  paid  in  full,  and  shall  not  preclude  you  from 
enforcing  the  foregoing  agreement." 

On  the  goods  being  reoeived  by  Keichert  &  Co.,  that  firm  de 
livered  to  the  plaintiff  a  second  instrument,  containing  the  fol- 
lowing provision: 

'^  .  .  It  is  understood  and  agreed  that  the  delivery  of  these  machines 
is  conditional  only;  that  the  title  te  and  ownership  of  these  machines  do 
not  pass  to  the  lessee,  but  remain  in  the  American  Box-Machine  Company 
until  the  full  payment  of  this  bill,  or  of  all  notes  and  the  renewals  thereof, 
representing  the  invoice  value,  or  any  portion  thereof,  which  the  lessee 
agrees  te  pay  at  maturity,  and  until  maturity  the  lessee  is  licensed  to  use 
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until  the  last  instelment  is  paid,  and  the  contract  is  accompanied  by  a 
bond  with  a  warrant  of  attorney  to  confess  judgment,  "as  collateral  to  se- 
cure the  rentel,"  the  entry  of  judgment  upon  the  latter,  when  the  vendee 
or  lessee  is  in  default  in  the  payment  of  one  of  the  instalmente,  precludes 
the  vendor  or  lessor  from  afterwards  claiming  title  to  the  chattel. 
SeanoT  ft  Burer  v.  McLaughlin,  165  Pa.  St.  150;  30  A.  717. 

The  same  doctrine  has 'been  applied  in  other  Pennsylvania  cases. 
Campbell  Printing  Press  &  Mfg.  Co.  v.  Hickok,  140  Pa.  St  290;  21  A. 
362. 

Scott  V.  Hough,  161  Pa.  St  630;  26  A.  123. 

Where  goods  were  delivered  under  an  agreement  providing  that  a  cer- 
tain sum  should  be  paid  as  rent  and  the  balance  in  steted  instalments, 
that  upon  default  in  making  paymenU  the  vendee's  right  to  retain  the 
goods  should  cease  and  the  title  should  vest  in  him  only  upon  performance 
of  all  the  conditions  of  the  agreement,  the  institution  of  an  action  for  un- 
paid rent  accompanied  by  the  attechment  of  the  vendee's  property  and  the 
prosecution  of  the  action  to  judgment,  upon  which  a  small  sum  is  collected 
by  execution,  divests  the  vendor  of  all  claim  to  the  goods. 

Bailey  v.  Hervey,  135  Mass.  172. 

In  Texas  it  is  even  held  that  the  vendor  waives  his  right  to  reclaim  prop- 


NEW  YORK  ANNOTATED  CASES.  187 

1609]  American  Box-Machine  Co.  v.  Zentgraf. 

the  machines;  and,  in  case  of  nonpayment  of  any  of  the  notes  at  maturity^ 
the  ownership  of  the  machines  still  remains  in  the  American  Box-Machine 
Company,  but  the  lessee  remains  liable  on  the  notes  for  the  face  thereof,  as 
compensation  to  the  American  Box-Machine  Company  for  the  use  of  the  ma- 
chinea.'* 

The  cash  payment  was  made  by  Beichert  &  Co.,  and  that  firm 
gave  two  promissoiy  notes  for  the  balance,  each  for  the  sum  of 
$350,  and  each  dated  February  21,  1898,  one  payable  at  three, 
and  the  other  at  four,  months,  with  interest  at  6  per  cent.  That 
firm  subsequently  paid  the  plaintiff  $285.48  on  account  of  the 
first  note.  The  second  note  never  has  been  paid.  A  true  copy 
of  each  of  the  above-mentioned  instruments  was  filed  in  the  office 
of  the  register  of  New  York  on  January  17,  1898.  No  refiling 
was  ever  had.  On  September  20,  1898,  the  plaintiff  sued  Bei- 
chert &  Co.  to  recover  the  balance  due  on  the  first  note  and  the 
whole  amount  of  the  second  note.  The  action  was  defended,  the 
cause  was  tried,  and  judgment  recovered  by  the  plaintiff,  execu- 
tion was  issued  thereupon,  and  it  was  returned  imsatisfied.     On 
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erty  sold  conditionally  by  simply  endorsing  and  transferring  to  another 
notes  given  him  by  the  vendee  for  the  purchase  price. 

Parlin  &  Orendorff  Co.  v.  Harrell,  8  Tex.  Civ.  App.  Rep.  368. 

Merchants'  &  Planters'  Bank  v.  J.  H.  Thomas  &  Sons,  69  Tex.  237;  6  S. 
W.  666. 

According  to  the  courts  of  Alabama  the  commencement  of  an  action  to 
foreclose  a  mortgage,  given  upon  other  property  to  secure  notes  given  for 
the  purchase  price  of  a  chattel  sold  upon  condition  that  title  shall  remain 
in  the  vendor  until  payment  of  the  purchase  price,  is  not  a  waiver  of  the^ 
vendor's  right  to  recover  the  property. 

Montgomery  Iron  Works  v.  Smith,  98  Ala.  644;  13  So.  525. 

But  in  California  it  is  held  that  where  property  is  delivered  to  a  lessee 
or  vendee  under  an  agreement  providing  that  upon  prompt  payment  of  the 
money  designated  as  rental  title  shall  pass,  the  institution  of  an  action  to 
recover  judgment  for  the  unpaid  purchase  price  and  asking  that  certain 
real  estate  mortgaged  as  security  be  sold,  constitutes  an  election  of  rem- 
edies and  the  right  to  reclaim  the  property  is  lost. 

Parke  &  Lacy  Co.  v.  White  River  Lumber  Co.  101  Cal.  37;  35  P.  442. 

According  to  the  courts  of  Washington,  where  property  is  sold  upon  con- 
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October  25, 1898,  Eeichert  &  Co.  executed  and  delivered  to  ihifl 
defendant  a  chattel  mortgage  on  certain  personal  property.  It 
covered  the  machines  in  question,  which  were  then  in  the  posses- 
sion of  the  mortgagors.  Such  chattel  mortgage  was  filed  in  the 
office  of  the  register  on  October  27,  1898.  On  April  14,  1899, 
the  chattel  mortgage  was  foreclosed,  and  the  machines  were  sold 
at  public  auction  to  the  defendant  for  $276.  The  plaintiff  had 
no  notice  of  the  chattel  mortgage.  It  demanded  tiie  machines 
from  the  defendant,  who  also  had  notice  given  him  at  the  time 
of  the  sale  under  ike  foreclosure  of  the  mortgage  that  Beichert  & 
Co.  were  not  the  owners  of  the  machines,  and  he  was  warned  not 
to  buy  them. 

Two  questions  are  presented  for  our  consideration.  The  first 
relates  to  the  existence  of  a  right  in  the  plaintiff  to  maintain  the 
action  by  reason  of  tlie  failure  to  refile  the  two  instruments  un- 
der which  it  claims.  The  original  filing  continued  those  instru- 
ments in  force,  as  notice  to  third  parties,  for  a  period  of  one 
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dition  tliat  the  vendor  retain  title  until  payment  of  the  purchase  price,  mad 
the  vendor  afterwards  joins  with  other  creditors  of  the  vendee  in  taking 
a  general  mortgage,  covering  that  and  other  property,  the  vendor  cannot 
in  an  action  in  which  he  seeks  the  foreclosure  of  the  mortgage,  also  claim 
the  property  as  owner. 

Hinchman  v.  Point  Defiance  Ry.  Co.  14  Wash.  340. 

b.  Effect  as  to  transferee. 

In  the  case  of  a  conditional  sale  of  chattels  where  title  thereto  was  to 
remain  in  the  vendor  until  payment  of  the  purchase  price,  an  action  and 
recovery  of  judgment  upon  notes  given  by  the  vendee  for  the  unpaid  pur- 
chase price,  will  not  divest  the  vendor  of  his  title  to  such  chattels,  as  be- 
tween him  and  the  assignee  for  the  benefit  of  creditors  of  the  vendee. 

Brewer  v.  Ford,  54  Hun,  116;  26  St.  Rep.  888;  7  Supp.  244. 

In  the  above  case  the  court  laid  great  stress  upon  the  fact  that  the  con- 
ditional contract  of  sale  authorized  the  retention  of  title  by  the  vendor 
until  the  full  purchase  price  was  paid,  which  condition  the  court  said  would 
be  utterly  disregarded  if  it  was  held  to  constitute  an  election  of  remedies 
where  action  was  instituted  to  recover  the  purchase  price  from  the  vendor. 

The  same  question  arose  before  the  court  in  a  secord  appeal  between 


NEW  YOKE  ANNOTATED  CASES.  189 

1899]  American  Box-Machine  Co.  y.  Zentgraf. 

year  from  the  date  on  which  they  were  filed.  If  the  defend- 
ant's right  arose  after  the  expiration  of  that  year^  there  having 
been  no  refilings  nnder  the  statute,  of  the  instiiiments  under 
which  the  plaintiff  claims,  his  present  contention  would  be  cor- 
rect But  his  rights  arose  imder  the  chattel  mortgage,  and  not 
merely  as  a  purchaser  at  the  sale.  When  he  took  his  chattel 
mortgage,  the  instruments  given  to  the  plaintiff  were  on  file,  and 
a  year  had  not  elapsed.  There  was  then  upon  record  that  evi- 
dence which  informed  him  that  Keichert  &  Co.  were,  without 
authority,  to  include  in  the  chattel  mortgage  the  machines  which 
were  the  subject  of  the  conditional  agreement  between  Reichert 
&  Co.  and  the  plaintiff.  What  was  decided  on  that  point  in 
Meech  v.  Patchin,  14  N.  Y.  71,  applies  in  this  case. 

2.  It  is  claimed  by  the  defendant  that  by  bringing  the  action 
to  recover  the  balance  due  upon  the  notes,  and  by  the  retention 
of  the  money  paid  on  the  first  note,  the  plaintiff  made  an  election 
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the  same  partieB,  reported  in  69  Hun,  17;  36  St.  Rep.  967;  12  Supp.  019, 
in  which  the  court  felt  constrained  to  follow  the  former  decision,  although 
a  majority  of  the  judges  did  not  approve  thereof.  The  second  decision  was 
affirmed  without  opinion  in  126  N.  Y.  643;  27  N.  E.  862. 

The  title  of  the  vendor  to  goods,  sold  upon  the  condition  that  the  owner- 
ship thereof  should  remain  in  him  until  payment  of  the  purchase  price, 
is  not  divested,  where  the  vendee  gave  his  notes  for  the  purchase  price, 
and  later  delivered  over  the  goods  as  security  for  the  purchase  price  to  the 
^«ndor's  agent,  who  subsequently,  without  authority  gave  the  vendee  a 
storage  receipt  therefor,  who  in  turn  transferred  such  receipt  to  another 
person  upon  an  alleged  sale  of  the  goods  for  a  valuable  consideration,  and 
the  vendor  thereafter  recovered  judgment  upon  the  notes  as  counterclaims 
interposed  by  him  in  an  action  brought  against  him  by  the  original  ven- 
dee. 

Manning,  Bowman  &  Ck>.  v.  Keenan,  73  N.  T.  46. 

.  So  in  the  case  of  the  conditional  sale  of  a  cash  register,  under  an  agree- 
ment that  the  title  should  remain  in  the  vendor  until  payment  of  the  pur- 
chase price,  the  vendor  does  not  lose  his  title  to  the  goods  by  reason  of  the 
fact  that  he  instituted  an  action  to  recover  the  purchase  price  against  a 
eorporation  of  the  same  name  as  the  partnership  with  whom  the  agreement 
to  idl  was  made,  he  not  being  advised  as  to  the  facts  of  the  actual  business 
nitbtUmM  of  the  vendee,  although  such  partnership,  prior  to  the  commence- 
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•of  remedies,  and,  as  a  consequence  thereof,  abandoned  its  right 
to  reclaim  the  property  or  to  assert  ownership  under  the  two  in- 
struments given  to  it  by  Beichert  &  Co.,  and  that  thus  that  firm 
became  vested  with  the  absolute  title  to  the  property.  This  con- 
tention does  not  accord  with  the  terms  of  the  agreement  between 
the  parties  to  the  transaction.  Beichert  &  Co.  were  at  liberty 
to  contract,  and  did  contract,  that  the  title  to  the  machines 
should  not  be  changed  until  full  payment  of  the  notes,  and  to 
-consent  that  they  should  hold  the  machines  simply  in  tl.e  relation 
of  lessees  thereof,  until  the  articles  were  fully  paid  for.  On  a 
submission  of  a  controversy,  we  are  not  entitled  to  draw  any  in- 
ference whatever,  and  we  can  only  construe  this  contract  accord- 
ing to  its  terms  as  made  between  the  parties  themselves.     Fear- 
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ineiit  of  such  action,  tnuuferred  the  chattel  to  the  corporation  mentioned. 
National  Cash  Register  Go.  y.  Ferguson,  25  Misc.  303;  S9  8t  Rep.  592; 
55  Supp.  592. 

But  in  the  case  of  the  conditional  sale  of  goods  in  which  the  title  thereto 
was  to  remain  in  the  vendor  until  full  payment  of  the  purchase  prices  where 
-the  delirerj  was  made  November  30th,  1871,  and  on  I>ecember  4th,  1871 
-the  vendor  mortgaged  the  goods  to  a  third  person  for  value,  the  commenoe- 
ment  on  Oct.  2d,  1872,  by  the  vendor,  of  an  action  for  the  price  of  the  goods 
will  operate  as  a  waiver  of  his  right  to  reclaim  the  same. 

Wright  V.  Pierce,  4  Hun,  351. 

In  the  case  last  cited  the  court  appeared  to  base  its  deeislon  largely  upon 
ihe  fact  that  the  vendee  allowed  such  a  long  period  of  time  to  elap«e  without 
taking  any  steps  indicating  that  he  retained  any  claim  to  the  property,  and 
"held  that  he  Uiereby  waived  all  rights  thereto. 

It  has  been  held  in  Kentudcy,  that  where  a  sale  of  a  diattel  is  made 
iipon  the  condition  that  title  shall  not  paw  until  payment  of  the  purchase 
price,  the  title  remains  in  the  vendor,  notwithstanding  the  fact  that  he 
haa  recovered  a  judgment  against  the  vendee  for  the  price,  which  remains 
iinsatisfled,  and  the  vendee  sold  the  chattel  to  a  bona  ilde  purchaser  Ik^oii 
ithe  recovery  of  such  Judgment. 

Vaughn  v.  Hopson,  10  Bush   (Ky.)   837. 

At  the  present  time  the  question  of  the  effect  of  the  commencement  of 
-an  action  by  a  vendor  to  recover  the  price  of  property  delivered  under  a 
conditional  contract  of  sale,  required  by  statute  to  be  filed,  does  not  arise 
vhen  such  contract  was  not  filed,  and  the  vendee  has  sold  or  mortgaged  the 
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ing  V.  Irwin,  55  N.  Y.  486.  The  evident  object  of  both  was  to 
secure  to  the  plaintiff  the  full  payment  of  the  whole  amount  of 
$1,070,  and  in  default  oi  that  to  allow,  in  any  contingency,  the 
plaintiff  to  repossess  itself  of  the  property.  Reichert  &  Co.  were 
entirely  competent  to  make  such  a  contract.  The  case  differs 
from  those  cited  by  counsel  for  the  defendant  to  the  proposition 
that  the  plaintiff  waived  its  right  of  ownership  when  it  elected 
to  sue  to  recover  the  balance  of  the  purchase  price.  Orcutt  v. 
Rickenbrodt,  42  App.  Div.  238;  93  St.  Eep.  1008;  59  Supp. 
1008,  was  a  case  in  which,  by  the  terms  of  a  special  contract, 
the  property  was  to  remain  in  the  vendor  until  the  purchase 
price  had  been  fully  paid.  When  the  contract  was  executed  the 
purchaser  paid  something  on  account.     Subsequently  the  seller 
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goods  to  a  bona  fide  purchaser  or  mortgagee,  as  under  the  statute  title  in 
such  a  case  passes  to  the  purchaser  or  mortgagee. 
Chap.  418,  Laws  of  1897. 

But  the  effect  of  an  action  by  a  vendor  to  recover  the  price  of  property 
sold  conditionally  is  in  no  way  changed  by  the  fact  that  the  person  to 
whom  such  property  was  delivered,  had,  prior  to  the  commeooement  of  the 
action,  sold  or  mortgaged  it  to  a  person  having  actual  notice  of  the  condi- 
tions surrounding  the  contract  of  sale,  which  was  not  filed  as  provided  by 
statute. 

Duffas  Y.  Howard  Furnace  Co.  8  App.  Div.  567;  75  St  Rep.  320;  40  Supp. 
925. 

Sayles  v.  National  Water  Purifying  Co.  41  St  Rep.  856,  16  Sup.  555. 

Such  is  likewise  the  case  where  a  sale  or  mortgage  of  a  chattel  is  ma4e  by 
the  person  to  whom  the  same  was  delivered,  under  a  conditional  contract  of 
sale,  to  a  creditor  for  a  pre-existing  debt 

Canton  Surgical  &  Dental  Co.  v.  Webb,  42  St  Rep.  187;  16  Supp.  932. 

Furthermore,  as  against  the  vendor  in  a  conditional  sale,  whose  contract 
was  not  filed,  a  subsequent  mortgagee  of  the  goods  has  the  burden  of 
slio¥ring  not  only  that  he  paid  value  for  the  mortgage,  but  also  that  he 
had  no  notice  of  the  vendor's  rights. 

Bemer  v.  Kaye,  14  Misc.  1;  69  St  Rep.  297;  35  Supp.  181. 

In  the  case  last  cited  the  court  further  said  that  the  mere  fact  that  the 
mortgagee  parted  with  value  is  not  sufficient  to  show  good  faith,  but  want 
of  notice  of  the  vendor's  rights  must  be  shown. 
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requested  the  purchaser  to  give  a  promissory  note  for  the  balance 
due.  When  that  note  matured,  the  purchaser  sued  upon  it,  and 
thus  plainly  transferred  his  right  from  the  property  to  a  recov- 
ery upon  the  note.  That  is  not  this  ease.  Here  the  notes  were 
given  as  part  of  the  original  transaction,  and  under  the  express 
stipulation  that  the  retention  of  the  title  in  the  purchaser  should 
not  be  affected  by  the  giving  of  the  notes,  nor  until  those  notes 
were  actually  and  absolutely  paid.  .  Whether  at  the  end  of  legal 
proceedings,  or  without  them,  does  not  affect  the  question;  for 
there  is  nothing  inconsistent  in  suing  upon  the  notes,  with  the 
provision  of  the  contract  that  the  title  to  the  merchandise  should 
not  be  changed  until  the  notes  were  fully  paid.  Wright  v. 
Pierce,  4  Hun,  351,  was  a  case  under  the  circumstances  of 
which  it  was  adjudged  that  there  was  a  waiver  of  the  terms  of <  a 
conditional  sale,  where  the  seller  brought  his  action  to  recover 
the  unpaid  purchase  price,  leaving  the  property  in  the  posses- 
sion of  the  purchaser.  But  in  that  case  there  was  no  special 
contract  such  as  appears  here. 

We  are  of  the  opinion  that,  under  the  terms  of  the  contract, 

BffbctofBuitfor  Pbicb  onTitlb  UimEB  Conditional  Sale.— continued. 

Prior  to  the  enactment  of  the  statute  relating  to  the  filing  of  contracta 
for  the  conditional  sale  of  personal  property,  the  greater  weight  of  au- 
thority in  this  state  was  to  the  effect  that  the  person  to  whom  chattels 
were  delivered  under  a  conditional  contract  of  sale  thereof,  could  not  divest 
the  vmdor  of  his  title  even  by  a  sale  or  mortgage  to  a  purchaser  or  mort- 
gagee in  good  faith  and  for  value. 

Ballard  y.  Burgett>  40  N.  T.  314. 

Austin  ▼.  Dye,  46  N.  T.  600. 

Cole  V.  Mann,  62  N.  Y.  1. 

Prentiss  Tool  k  Supply  Co.  y.  Schirmer,  136  K.  T.  305;  32  N.  £.  849. 

Ryan  y.  Wollowitz,  25  Misc.  498;  88  6t  Rep.  988;  54  Supp.  988. 

But  it  would  seem  that  the  above  rule  does  not  apply  to  a  case  where 
by  the  terms  of  the  agreement  payment  of  the  purchase  price  was  to  be 
made  upon  delivery,  but  the  vendor  delivered  the  property  without  re- 
ceiving such  purchase  money,  with  the  condition,  however,  that  the  de- 
livery should  not  be  considered  complete  so  as  to  paas  the  title  until  rach 
payments 

Comer  v.  Cunningham,  77  N.  Y.  ?oi.  - 
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the  plaintiff's  title  to  the  machines  was  not  changed  by  its  suing 
and  recovering  upon  the  notes^  and  that  there  should  be  judg- 
ment for  the  plaintiff  for  the  sum  of  $275,  with  interest  from 
April  14^  1899;  as  asked  for  in  the  submission^  with  costs.  All 
concur. 

NUGENT  V.  METROPOLITAN  ST.  EY.  CO. 

146  App.  Div.  105;  95  8t.  Rep.  476;  61  8upp.  476.1 

{Supreme    Court,   AppeUaie  Division,   First   Department.    Deoeniber  8, 

1899.) 

V    Revebsnob — QuBstiON  OF  Fact — CoinrucTmo  Testimont. 

The  decision  of  a  question  of  fact  by  a  referee  on  conflicting  testimony 
should  not  be  disturbed. 

t.    JuDOMXNT — ^Vacation — ^Pebjubed  Testimokt. 

A  Judgment  will  be  vacated  if  shown  to  be  based  on  perjured  testimony 
inspired  and  manufactured  by  an  attorney  for  the  successful  party^  who 
conspired  with  the  witnesses  to  obtain  the  Judgment. 

Note. — ^New  Trial  fob  Pebjubt. 

a.  Oeneral  prinoiples. 

b.  Fiotitioue  ease  supported  hy  perjury. 
c  Perjury  of  party  to  action. 

d.  Perjury  of  toitnesses. 


a.  General  prinoiples. 

As  a  general  rule,  newly  discovered  evidence  which  merely  impeaches  the 
credit  of  a  witness  examined  on  the  trials  is  not  sufficient  ground  for  grant- 
ing a  new  trial. 

Brown  v.  Hoyt>  3  Johns.  256. 

Bhumway  v.  Fowler,  4'  Johns.  425. 

Harrington  v.  Bigelow,  2  Den.  109. 

Fleming  t.  HoUenback,  7  Barb.  271.  * 

Heakin  y.  Anderson  11  Barb.  216. 

Beach  v.  Tooker,  10  How.  Pr.  297. 

Oorl^  V.  New  York  &  H.  R.  Co.  12  App.  Div.  409;  76  St  Bep.  941;  42 
Ehipp.  941. 

Stewart  T.  J.  Harper  Bonnell  Co.  20  Misc.  174;  79  St  Bep.  735;  45  Supp. 
735. 

VK.  N.  T.  A.  0. 


194  VOLUME  VII. 


Appellate  Diyision.  [Dee. 


3.    Motion  fob  New  Trial — ^Laches. 

After  appealing  a  case  to  the  court  of  appeali,  the  defeated  party  moved 
for  a  new  trial  on  the  ground  that  the  judgment  had  been  obtained 
by  perjury  inspired  and  manufactured  by  the  attorney  for  the  suc- 
cessful party.  Held,  that  the  motion  should  not  be  denied  on  the 
ground  of  laches. 

Appeal  from  special  term,  New  York  county. 

Action  by  Harriett  Nugent,  an  infant,  by  guardian,  against 
the  Metropolitan  Street-Railway  Company.  There  was  a  judg- 
ment in  favor  of  plaintiff.  From  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  and 
to  vacate  the  judgment,  defendant  appeals.     Reversed. 

Argued  before  Van  Beunt,  P.  J.,  and  Babbett^  Bumssy^ 
McLauohlin^  and  Inobaham^  J  J. 

Charles  F.  Brovm,  for  appellant 

Andrew  F,  Murray,  for  respondent. 

New  trial  fob  Perjubt, — continued. 

However,  as  will  subsequently  appear,  there  are  numerous  exceptions 
to  the  above  rule,  and  as  stated  by  the  court  in  Barrett  v.  Third  Ave.  R.  R. 
Co.  45  N.  Y.  628,  motions  for  relief  of  this  nature  ''are  not  governed  by 
any  well  defined  rules,  but  depend  to  a  great  degree  upon  the  peculiar  cir- 
cumstances of  each  case.  They  are  addressed  to  the  sound  discretion  of  the 
court,  and  whether  they  should  be  granted  or  refused  involves  the  inquiry 
whether  substantial  justice  has  been  done,  the  court  having  in  view  solely 
the  attainment  of  that  end." 

So,  the  rule  in  question  has  no  application  to  evidence  which  has  intrin- 
sic probative  value,  although  it  also  contradicts  the  testimony  of  the  sue* 
cessful  party. 

Keister  v.  Rankin,  34  App.  Div.  288;  88  St.  Rep.  274;  54  Supp.  274. 

The  newly  discovered  evidence  of  perjury  must  not  be  cumulative. 

Guyott  V.  Butts,  4  Wend.  579. 

Moran  v.  Friedman,  88  Hun,  515;  69  St  Rep.  74;  34  Supp.  911. 

Huebner  v.  Roosevelt,  7  Daly,  111. 

Brisbane  v.  Adams,  1  Sandf.  195. 

Oakley  v.  Sears,  1  Robt  73. 

Raphelsky  v.  Lynch,  34  Super.  31;  43  How.  Pr.  167. 

Keister  v.  Riinkin,  34  App.  Div.  288;  88  St  Rep.  274;  54  Supp.  274. 
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MoLauohlin,  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  n^ligence.  At  the  trial 
the  plaintiff  had  a  verdict  for  $5,000,  and  from  the  judgment 
entered  thereon  the  defendant  appealed  to  this  court,  where  the 
same  was  affirmed,  the  presiding  justice  dissenting  (Nugent  v. 
Metropolitan  St.  Kailway  Co.  17  App.  Div.  582; '79  St.  Rep. 
696 ;  45  Supp.  596)  ;  and  an  appeal  was  then  taken  to  the  court 
of  appeals,  which  is  still  pending.  After  the  appeal  had  been 
taken  to  the  court  of  appeals,  the  defendant  moved,  upon  affida- 
vits and  the  printed  case  on  appeal,  to  vacate  the  judgment  and 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence 
showing  that  the  '^witnesses  for  the  plaintiff  upon  whose  testi- 
mony such  judgment  and  verdict  were  obtained  were  guilty  of 
perjury,  and  that  said  judgment  and  verdict  were  obtained  by 


Nkw  Trial  fob  Pkbjttbt,— continued. 


But  this  rule  has  no  application  where  the  newly  disooyered  evidence  is 
positive  and  direct,  while  that  upon  the  trial  was  wholly  circumstantial. 

Guyott  V.  Butts,  4  Wend.  679. 

A  new  trial  wiU  be  denied  if  the  moving  party  does  not  show  that  he 
exercised  reasonable  diligence  to  discover  the  evidence  by  which  he  claims 
the  perjury  is  disclosed. 

Moran  v.  Friedman,  88  Hun,  515;  60  St  Rep.  74;  34  Supp.  911. 

People  V.  McGuire,  2  Hun,  269. 

Raphelsky  v.  Lynch,  48  How.  Pr.  157;  34  Super.  31. 

Whitaker  v.  VHiite,  51  St.  Rep.  787;  22  Supp.  240. 

Randall  v.  Packard,  1  Misc.  344;  48  St  Rep.  778;  20  Supp.  716. 

Coy  V.  Martin,  24  Misc.  211 ;  87  St  Rep.  540;  53  Supp.  540. 

Likewise,  in  order  to  warrant  the  granting  of  a  new  trial,  the  alleged 
false  testimony  must  have  been  material. 
Fowler  v.  Kelly,  43  Super.  380. 
Sproul  V.  Resolute  Fire  Ins.  Co.,  1  Lans.  71. 
Smith  V.  Clews^  14  Abb.  N.  C.  465. 
Anderson  v.  Market  Nat  Bank,  66  How;,Pr.  8. 

The  motion  for  a  new  trial  will  be  denied  unless  it  can  be  said  that  the 
newly-discovered  evidence  will  be  likely  to  change  the  result  of  the  trial. 
Moran  v.  Friedman,  88  Hun,  515;  69  St  Rep.  74;  34  Supp.  911. 
People  V.  McGuire,  2  Hun,  269. 
Carpenter  v.  Coe,  67  Barb.  411. 
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iiieaiis  of  a  conspiracy  between  the  plaintiff  herein  and  one  of 
}icr  attorneys  and  said  witnesses,  and  by  means  of  an  imposition 
and  fraud  upon  the  court."  The  motion  was  denied,  and  an 
order  entered  to  that  effect,  but,  upon  a  reargument,  the  order 
was  vacated,  and  the  matter  sent  to  a  referee  to  determine  and 
report  upon  the  questions  of  fact  arising  upon  the  affidavits  used 
upon  the  motion,  with  a  provision  that  the  motion  to  vacate  the 
judgment  might  be  renewed  upon  the  coming  in  of  Hit  referee's 
report.  In  pursuance  of  this  order,  several  hearing'*  were  had 
before  the  referee,  and  the  testimony  of  many  witnesses  taken, 
including  that  of  the  plaintiff's  attorneys,  and  ail  the  witnesses 
who  testified  as  to  the  cause  of  the  accidenl  at  the  trial.  The 
referee  reported,  among  other  things,  af  follows : 

"1  am  fuUy  convinoed  tb&t  a  grave  and  great  ...  injuBtioe  has 
occurred  by  reason  of  the  fact  of  the  entry  of  the  judgment  ...  in  this 
action  in  favor  of  the  plaintiff.  ...  I  am  fully  convinced  that  the 
judgment  above  referred  to  wan  obtained  by  collusion,  fraud,  and  oonspir- 

Nkw  Tbial  for  Prbjxjrt,— continued. 

Rich  v.  Mayer, ,  26  St  Rep.  100. 

People  v.  Mayhew,  19  Misc.  313;  78  St  Rep.  20r»;  44  Supp.  200. 

There  mutt  not  be  such  delay  by  the  moving  party,  in  hit  appHcatiun  fol 
a  new  trial,  that  it  can  be  said  he  is  guilty  of  laches. 
Raphelsky  v.  Lynch,  34  Super.  31;  43  How.  Fr.  137. 
Dart  V.  Kudlich,  36  St  Rep.  563 ;  13  Supp.  61. 
Keister  v.  Rankin,  34  App.  Div.  288;  88  St  R^.  274:  54  Supp.  274. 
Coy  V.  Martin,  24  Misc.  211;  87  St  Rep.  540;  53  Supp.  540. 

The  fact  that  an  appeal  has  been  taken  and  the  Judgment  aiBrmed,  docs 
not  bar  the  defeated  party  from  applying  foi  a  new  trial  upon  the  ground 
under  discussion,  providing  ho  has  acted  promptly  upon  discovery  of  the 
perjury. 

Keister  y.  Rankin,  34  App.  Die.  288 ;  88  St  Rep.  274 ;  54  Supp.  274. 

Coy  V.  Martin,  24  Misc.  211;  87  St  Rep.  r40;  53  Supp.  540. 

The  same  rule  which  applies  to  civil  cases  in  regard  to  new  trials  upon 
the  ground  of  false  testimony,  prevails  in  criminal  cases. 

People  V.  Baker,  27  App.  Div.  597;  84  St.  Rep.  771;  50  Supp.  771. 

b.  Fictitious  case  supported  by  perjury. 
Where  it  is  plain  that  the  action  was  a  conspiracy,  conceived  in  fraud  and 
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acy  entered  into  on  behalf  of  the  attorneys  for  the  plaintiff  and  of  the  sev- 
eral witnesses  who  had  theretofore  testified  on  behalf  of  the  plaintiff.  .  •  • 
From  the  testimony  produced  before  me  and  my  observation  of  the  r^ 
spective  witnesses,  I  am  convinced  that  the  allegations  in  the  defendant's 
affidavits  upon  which  the  motion  to  vacate  the  judgment  was  originally 
made  are  true  in  all  material  particulars,  and  that  plaintiff's  witnesses, 
Sadie  McDonald,  Mary  Langstaff,  Ellen  O'Reilly,  and  Margaret  Fraser  all 
testified  falsely  before  the  jury  as  to  material  facts,  and  that  the  first 
two  never  saw  the  accident  at  all,  and  that  the  last  two  never  saw  the 
things  to  which  they  testified.  I  am  further  convinced  that  these  wit- 
nesses were  produced  at  the  trial  with  full  knowledge  of  their  incapacity 
on  the  part  of  the  plaintiff's  attorneys,  and  that  they  had  been  coached  and 
schooled  in  such  false  testimony  by  said  attorneys,  and  that  by  the  latter 
to  a  considerable  degree  suoh  testimony  was  manufactured  and  inspired." 

On  the  coming  in  of  the  report,  the  motion  to  vacate  the  judg- 
ment was  renewed,  and  again  denied,  upon  the  ground,  as  ap- 
pears from  the  opinion  of  the  learned  justice  who  heard  the  mo- 
tion, that  he  did  not  agree  with  the  referee  as  to  his  findings 
of  fact 

New  Trial  fob  Pebjttbt,— continued. 

maintained  in  perjury,  which  facts  were  not  disclosed  until  after  the  trial, 
and  then  by  reason  of  a  quarrel  between  the  conspirators,  a  new  trial  is 
properly  granted. 
Raphelsky  v.  Lynch,  34  Super.  31 ;  43  How.  Pr.  157. 

So,  in  an  action  of  trover  to  recover  for  moneys  alleged  to  have  been  de- 
livered to  the  defendant,  a  new  trial  will  be  granted  where  it  is  shown  to 
the  court,  with  practical  certainty,  that  stich  moneys  were  never  delivered 
to  the  defendant  and  that  the  whole  action  is  a  fiction  supported  entirely 
by  perjury. 

Fabrilius  v.  Cook,  3  Burr.  (Eng.)  1771. 

c  Ferjury  of  party  to  action. 

It  is  proper  to  grant  the  defendant  a  new  trial  in  an  action  by  a  married 
woman  against  a  sheriff  for  taking  certain  personal  property,  daimed  as  her 
separate  estate,  upon  judgment  and  execution  against  her  husband,  where 
she  testified  as  to  her  ability  to  purchase  the  property  claimed,  with  moneys 
of  her  own  on  deposit  in  a  savings  bank,  and  where  it  is  shown  beyond  dis- 
pute by  afiidavit,  that  she  had  no  account  at  the  bank  in  question  at  the 
time  mentioned  by  her. 

Wehrkftmp  v.  Willet.  1  Daly.  4. 
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After  a  very  careful  examination  of  the  voluminous  record, 
we  are  satisfied  that  the  conclusion  of  the  referee  was  amply  sus- 
tained by  the  testimony  taken  by  him.  This  testimony  was  to 
the  effect  that  all  of  the  plaintiff's  witnesses  at  the  trial  who 
testified  as  to  the  circimistances  of  the  accident,  namely,  Sadie 
McDonald,  Mary  Langstaff,  Ellen  O'Reilly,  and  Margaret  Fras- 
er,  testified  falsely ;  that  two  of  them,  at  least,  did  not  see  the 
accident  at  all ;  that  the  eyesight  of  another  was  so  defective  that 
she  could  obtain  no  accurate  idea  of  it ;  and  that  the  fourth  did 
not  see  what  she  swore  to.  Sadie  McDonald,  one  of  the  wit- 
nesses who  testified  at  the  trial  as  to  the  manner  in  which  the  ac- 
cident occurred,  testified  before  the  referee  that  she  did  not  sec 
the  accident,  and  that  at  the  time  it  occurred  she  was  so  situated 
that  she  could  not  see  it  She  was  corroborated  in  her  state- 
ments before  the  referee  by  three  unimpeached  witnesses,  and 
as  to  her  testimony  the  referee  stated : 

"I  am  entirely  satisfied  that  the  witness  Sadie  McDonald  swore  falselj 
at  the  trial  in  this  action.  That  she  so  committed  perjury  at  the  trial  was 
indicated  at  the  trial  hy  the  testimony,  as  given  at  that  time  by  Camille 

New  TiftAL  fob  Pebjttbt,— continued. 

A  new  trial  will  also  be  granted  in  an  action  upon  a  due  bill  alleged  to 
have  been  given  by  a  testator,  the  executor's  defense  being  payment,  and  the 
evidence  introduced  by  him  to  support  that  defense  being  wholly  circum- 
stantial, where  the  newly  discovered  evidence  is  to  the  effect  that  a  new 
witness  would  testify  that  plaintiff  had  told  him  there  was  nothing  due 
on  the  bill  in  question,  that  the  same  had  been  paid,  and  a  settlement 
made  between  the  parties,  such  due  bill  not  being  surrendered  on  the  al- 
leged ground  that  it  was  lost. 

Guyott  V.  Butts,  4  Wend.  679. 

In  the  case  last  cited  the  court  laid  down  the  rule  that  a  new  trial  will 
be  more  readily  granted,  upon  the  ground  under  discussion,  where  the  ac- 
tion is  brought  by  or  against  an  executor  or  administrator  and  the  applica- 
tion for  the  new  trial  is  made  by  him. 

Thus,  the  defendant,  in  an  action,  brought  against  him  as  executor  of  the 
plaintiff's  deceased  divorced  wife,  to  recover  property  alleged  to  have  been 
obtained  of  the  plaintiff  by  fraud  and  while  he  was  intoxicated,  is  entitled 
to  a  new  trial  upon  the  ground  of  newly  discovered  evidence  consisting 
of  an  unserved  answer  in  an  action  against  the  plaintiff  and  his  said  wife. 
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Petnlliy  that  Sadie  McDonald  could  not  have  been  a  witness  to  the  acci- 
dent. Sadie  McDonald  now,  upon  her  sworn  affidavit,  annexed  to  the  moy- 
ing  papers,  confesses  that  she  did  so  commit  perjury.  I  belieye  that  titk% 
tells  the  truth,  and  that  it  was  physically  impossible  for  her,  from  her 
physical  situation,  to  have  been  a  witness  to  the  accident." 

Mary  Langstaff,  another  witness  who  testified  for  the  plain- 
tiff at  the  trial  as  to  the  cause  of  the  accident,  in  her  testimony 
before  the  referee  stated  that  she  did  not  see  the  accident,  and 
that  at  the  time  it  occurred  she  was  inside  the  house  talking  to 
her  mother,  and  she  was  corroborated  in  this  statement  by  her 
mother.     As  to  her  testimony,  the  referee  stated : 

"The  witness  of  the  plaintiff  Mary  Langstaff  has  also  made  an  affidavit 
in  which  she  confesses  that  she,  likewise  with  Sadie  McDonald,  committed 
perjury  upon  the  trial  in  testifying  that  she  had  been  a  witness  to  the 
accident.  Her  testimony,  as  given  before  the  undersigned,  is  corroborated 
by  that  of  her  mother,  Mary  Langstaff.  I  am  likewise  fully  satisfied  that 
she  also  could  not  have  seen  the  accident  from  the  most  favorable  position 
in  which  she  placed  herself  at  the  time  of  the  accident." 


New  Trial  fob  Pebjubt,— <x>ntinued. 


in  which  he  affirmed,  under  oath,  the  validity  of  the  conveyances  to  the 
wife. 
Wilson  v.  Clancy,  6  App.  Div.  449,  39  Supp.  668. 

A  new  trial  will  be  granted  in  an  action  for  assault  where  upon  the 
trial  there  were  two  witnesses  in  direct  conflict  as  to  whether  the  assault 
took  place,  and  the  newly-discovered  evidence  consists  of  statements  al- 
leged to  have  been  made  by  the  plaintiff  indicating  there  was  no  founda- 
tion for  the  charge  of  assault. 

Moran  ▼.  Friedman,  88  Hun,  515;  69  St.  Rep.  74;  34  Supp.  911. 

So,  a  new  trial  will  be  granted  in  a  case  in  which  the  defense  was  based 
upon  the  evistence  of  a  certain  agreement  claimed  to  have  been  made  by 
the  defendant^  but  denied  by  the  plaintiff,  where  a  third  person  made 
affidavit  that  he  heard  such  agreement  discussed  between  the  parties,  and 
plaintiff  expressed  willingness  to  make  the  same,  which  presence  of  such 
person  defendant  swore  he  only  recalled  by  his  informing  him  thereof  after 
the  trial. 

Huebner  ▼.  Roosevelt,  7  Daly.  111. 

A  new  trial  will  likewise  be  granted  in  an  action  in  which  the  complaint 
admitted  payment  of  a  certain  sum  on  account,  and  demanded  judgment 
for  the  balance,  plaintiff's  testimony  being  that  part  of  such  payment  was 
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The  witness  O'Beillj,  when  examined  before  the  referee,  was 
suffering  from  impaired  visioni  which  she  admitted  had  existed 
for  about  five  years,  and  to  such  an  extent  (hat  itwouldhavebeen 
impossible  for  her  to  see  the  accident  from  the  location  in  which 
it  is  conceded  she  then  was.  As  to  her  testimony,  the  referee 
stated : 

"I  am  fully  oonyinced  that  the  witness  on  behalf  of  the  plaintiff  Ellen 
(VReilly,  who  swore  that  she  saw  the  accident  from  in  front  of  the  sta- 
tionery store  of  her  husband  at  No.  30  Madison  street,  could  not  haye  seen 
this  accident  dearly  by  reason  of  her  impaired  vision." 

The  only  other  witness  who  testified  for  the  plaintiff  at  the 
trial  as  to  the  cause  of  the  accident  was  Margaret  Fraser,  and 
it  requires  only  a  casual  examination  of  the  testimony  given  by 
her  before  the  referee,  in  connection  with  that  given  by  her  upon 
the  trial,  to  show  that  little  or  no  reliance  can  be  placed  upon  it 
If  she  told  the  truth  before  the  referee,  then  she  falsely  testified 

New  Trial  fob  P^bjttrt,— continued. 

on  account  of  a  claim  other  than  that  in  suit,  and  the  new  evidence  consist- 
ing of  a  letter  from  the  plaintiff  to  the  defendant's  agents  tending  to  show 
that  the  payment  admitted  was  made  wholly  on  general  account^  and 
otherwise  tending  to  impeach  plaintiff's  testimony. 

Newhall  v.  Appleton,  47  Super.  38. 

In  an  action  for  services  as  architect,  wherein  plaintiff  clamed  on  a  quanr 
turn  meruit,  five  per  cent  of  the  cost  of  the  building,  to  which  defendant 
interposed  the  defense  of  an  agreement  to  pay  two  per  cent,  a  new  trial 
should  be  granted,  where  the  principal  contention  upon  the  former  trial  was 
as  to  whether  an  unsigned  contract  which  the  plaintiff,  at  defendant's  sug- 
gestion, caused  to  be  made  by  a  stenographer,  contained  a  clause  providing 
for  the  payment  of  two  per  cent  for  the  services  or  whether  there  was  a 
blank  space  before  the  words  "per  cent."  as  claimed  by  plaintiff,  and  the 
newly-disoovered  evidence  was  that  of  the  stenographer,  who  would  corro- 
borate defendant's  testimony,  and  who,  until  some  time  after  the  trial,  de- 
fendant could  not  find. 

Keister  v.  Rankin,  34  App.  DIv.  288;  88  St  Rep.  274;  54  Supp.  274. 

So,  a  new  trial  is  properly  granted  in  an  action  against  a  surety  upon  an 
indemnity  bond,  upon  the  trial  of  which  the  president  of  the  plaintiff  cor- 
poration testified  that  the  plaintiff  had  no  other  security  than  the  bond 
in  suit,  where  the  defendant  discovered,  after  the  trial,  that  the  plaintiff 


NEW  YORK  ANNOTATED  CASES.  201 


1809]  Nugent  v.  Metropolitan  Street  B,f.  Co. 


at  the  trial  as  to  material  issues  in  the  case,  and  as  to  her  testi- 
mony the  referee  concluded: 

"There  ronains  on  behalf  of  the  plaintiff  in  rapport  of  the  judgment 
only  the  witness  Margaret  Fraser.  Her  testimony  as  given  before  the  un- 
dersigned, when  compared  with  that  given  upon  the  trial,  is  replete  with 
contradictions,  and  I  ccmsider  her  testimony  unworthy  of  belief." 

The  testimony  taken  by  the  referee  not  only  justified  his  find- 
ing that  these  witnesses  testified  falsely  upon  the  trial,  but  it  also 
justified  the  finding  that  they  were  induced  to  give  such  false  tes- 
timony by  one,  if  not  by  botli,  of  plaintiff's  attorneys.  The  wi^ 
nesses  McDonald  and  Mary  Langstaff  both  admitted  that  they  had 
committed  perjury  at  the  trial,  and  that  they  were  induced  to  do 
so  by  one  of  plaintiff's  attorneys.  It  may  be  conceded  that,  these 
witnesses  having  admitted  thattheyoncecommitted perjury, their 
testimony  should  not  be  accepted  without  corroboration.  But 
they  were  corroborated  as  to  their  statements  before  the  referee 

Niw  Tbial  for  Pebjubt, — continued. 

had  other  security  upon  real  estate  from  which  it  bad  realized  a  consider- 
able sum  of  money,  which  latter,  however,  was  not  applied  upon  the  obliga- 
tion secured  by  the  bond  in  suit  as  agreed. 

American  Surety  Co.  v.  Crow,  17  App.  Div.  634;  79  St.  Rep.  279;  45 
Supp.  279. 

Likewise,  a  new  trial  will  be  granted,  in  an  action  for  money  loaned,  upon 
the  trial  of  which  plaintiff  testified  he  loaned  defendant  $48,000,  without 
any  security  or  even  a  receipt,  and  that  he  had  made  such  loan  because  de- 
fendant could  "put  him  into  something  good,"  and  he  produced  an  alleged 
bank  account  showing  drafts  of  sums  of  money  sufficient  to  make  the 
loans,  the  only  corroboration  of  plaintiff's  testimony  being  that  of  his 
clerk,  who  said  he  was  present  on  an  occasion  when  the  defendant  received 
$5,000  from  the  plaintiff,  wliere  the  defendant's  grounds  for  such  new  trial 
consist  of  newly  discovered  evidence  showing  that  plaintiff's  alleged  bank 
account  did  not  represent  money  belonging  to  him,  and  that  he  had  made 
various  remarks  inconsistent  with  his  testimony  on  the  trial. 

Upington  v.  Keenan, 50  St  Rep.  474;  21  Supp.  699. 

So,  a  new  trial  will  be  ordered  in  an  action  for  malicious  prosecution 
in  which  the  plaintiff  prevailed,  and  the  criminal  charge  was  the  making 
of  false  entries  and  appropriating  the  moneys,  which  entries  plaintiff  tes- 
tified covered  payments  made  for  the  company  employing  him  to  V.  for 
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in  every  material  particular,  not  by  one  only,  but  by  several  wit- 
nesses, as  well  as  by  the  facts  and  circumstances  connected  with 
the  case.  If  these  corroborating  witnesses  told  the  truth, — and 
there  is  no  reason  to  doubt  but  that  they  did, — ^then  one  or  both 
of  the  plaintiff's  attorneys  perpetrated  a  deliberate  and  wilful 
fraud  upon  the  court  by  entering  into  a  conspiracy  with  the 
plaintiff  and  certain  witnesses  to  obtain  a  judgment  by  false  and 
perjured  testimony. 

The  testimony  given  by  these  witnesses  before  the  referee  as 
to  the  false  testimony  given  at  the  trial  being  inspired  by  the 
plaintiff's  attorneys  was  met  only  by  a  general  denial  by  these 
attorneys,  who  were  not  entirely  disinterested.  Before  the  ac- 
tion was  commenced,  they  obtained  a  written  agreement  by 
which  they  were  to  have,  as  their  compensation  for  bringing  and 
trying  the  action,  50  per  cent  of  the  entire  recovery.  The  least 
that  can  be  said  is  that  the  testimony  before  the  referee  was  con- 
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oommissions  at  the  latter'e  request,  where  the  newly-discovered  evidence 
was  that  of  V.,  who  would  contradict  the  testimony  of  the  plaintiff  upon 
the  point  in  question. 
Dart  ▼.  Kudlich,  — ^^ — ,  30  St  Rep.  603;  13  Supp.  01. 

So,  in  an  action  upon  a  check  drawn  by  the  defendant  to  plaintiff's  order, 
which  defendant  contended  was  not  to  be  paid  until  a  certain  third  person 
furnished  the  funds  therefor,  but  which  agreement  plaintiff  denied,  a  new 
trial  will  be  granted  where  a  motion  therefor  is  based  upon  the  discovery 
by  defendant  of  testimony  to  the  effect  that  plaintiff  had  made  admissions 
that  he  knew  of  the  conditions  concerning  payment  of  the  check. 

Oakley  v.  Sears,  1  Robt  73. 

In  an  action  against  stock  brokers  for  the  proceeds  of  a  stock  transacUon, 
where  the  defense  was  a  loss  on  a  subsequent  order,  a  second  new  trial 
will  not  be  granted  on  the  ground  of  the  falsity  of  plaintiff's  testimony 
upon  the  subject  of  his  absence  from  the  city  on  a  certain  day,  when  the 
previous  trial  was  granted  upon  newly  discovered  evidence  consisting  of 
testimony  of  defendant's  cashier  that  he  was  present  and  overheard  a  con- 
versation between  the  plaintiff  and  one  of  the  defendants  in  which  plaintiff 
gave  the  order  denied  by  him. 

Whitaker  v.  White, ,  61  St.  Rep.  787;  22  Supp.  240. 

In  an  action  for  personal  injuries,  upon  the  trial  of  which  plaintiff  ob- 
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fiictingy  and  we  know  of  no  reason  why  the  general  rule  in  such 
cases  should  not  be  applied.  The  referee  saw  the  witnesses,  he 
heard  them  testify,  observed  the  manner  in  which  they  gave 
their  testimony,  and  he  was  in  a  much  better  position  to  pass 
upon  the  truthfulness  and  accuracy  of  their  statements  than  the 
learned  justice  at  special  term.  Westerlo  v.  DeWitt,  86  N.  Y. 
840,  844;  Crane  v.  Baudouine,  55  N.  Y.  266;  Baird  v.  Mayor, 
etc.,  of  New  York,  96  N.  Y.  567. 

lii  Baird  v.  Mayor,  etc.,  of  New  York,  supra,  the  court  said : 

"When  there  is  evidence  on  hoth  sides,  and  the  case  is  balanced,  and  the 
mind  of  the  court  has  been  called  upon  to  weigh  conflicting  statements  and 
inferences,  and  to  decide  upon  the  credibility  of  opposing  witnesses,  much 
weight  must  be  accorded  to  the  especial  adaptation  of  the  trial  court  to 
investigate  and  determine  such  questions.  Any  other  rule  would  nullify 
the  peculiar  advantages  which  that  tribunal  possesses  in  observing  the 
manner  and  appearance  of  the  witnesses  produced,  and  the  various  physical 
and  mental  peculiarities  by  which  the  mind  of  a  professional  obsenrer  de- 

Nxw  Trial  fob  Pebjttbt, — continued. 

tained  a  verdict,  and  upon  which  plaintiff  testified  that  he  was  permanently 
injured  and  could  do  no  manual  labor  without  pain,  a  new  trial  should  be 
granted,  where  the  defendant  shows  by  affidayit>  that  he  can  prove  that 
since  the  trial  plaintiff  has  performed  manual  labor,  assaulted  a  person 
in  which  he  showed  great  agility  and  strength,  performed  feats  of  strength 
for  amujBement  and  had  admitted  that  he  was  a  vigorous  man. 
Oole  v.  Fall  Brook  Coal  Co.  40  St  Rep.  834;  16  Supp.  789. 

Admissions  of  a  party  allied  to  have  been  made  since  the  trial,  which 
are  inconsistent  with  his  testimony  thereon,  are  not  sufficient  ground  for  a 
new  trial,  when  such  admissions  are  satisfactorily  explained  or  denied  by 
the  party  alleged  to  have  made  them. 

Fowler  v.  Kelly,  43  Super.  380. 

In  an  action  to  recover  damages  for  breach  of  promise  to  marry  a  new 
trial  is  properly  refused  the  defendant^  where  the  latter  presents  the  af- 
fidavits of  two  proposed  witnesses  in  which  they  allege  that  the  plaintiff 
stated  to  them  that  defendant  had  never  promised  to  marry  her,  but  that 
she  was  going  to  make  him  pay  anyhow,  which  admissions  plaintiff  denied. 

Rich  V.  Mayer, 26  St.  Rep.  109. 

In  an  action  to  recover  moneys  alleged  to  have  been  obtained  by  fraud 
and  miarepresentations,  a  new  trial  will  be  granted  the  defendant,  where 
a  disinterested  and  credible  witness   deposes  that  plaintiff   stated  to  him 
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tenninet  the  degree  of  credit  which  ought  prudently  to  be  attached  to  onX 
teetimooy.' 


M 


The  finding  of  the  referee  iB,  as  we  have  already  said^  not 
onlj  BUBtained  bj  the  eyidence,  but  it  is  difficult  for  us  to  see 
how  he  oould  have  reached  a  different  conclusion.  If  we  are 
right  in  thiS|  then  the  motion  ought  to  have  been  granted. 

But  it  is  urged  that  a  judgment  will  not  be  vacated  merely  be* 
cause  it  is  based  upon  or  procured  bj  perjured  testimony.  This 
is  tmdoubtedly  the  general  rulCi  but  in  the  present  case  there 
is  something  more  than  that.  We  have  herCi  in  addition  to  the 
perjured  testimony,  the  fact  that  it  was  inspired  and  manufac- 
tured by  one  of  the  plaintiff's  attorneys ;  that  he  entered  into  a 
conspiracy  with  the  witnesses  for  the  purpose  of  obtaining  a 
judgment,  thereby  committing  a  fraud  upon  the  court.  The 
object  of  a  trial  is  to  do  justice,  and  whenever  it  is  made  to  ap- 
pear that  one  of  the  parties  to  the  litigation  has,  by  fraud,  con- 

New  Tbial  fob  Pebjttbt,— continued. 

the  nature  of  the  tranBaction  involved  in  the  case,  and  that  such  state- 
ment was  in  direct  conflict  with  plaintiff's  testimony  at  the  trial,  and  in  ao- 
cordanoe  with  defendant's  testimony. 
Weber  v.  Weber,  5  Supp.  178. 

A  judgment  in  favor  of  the  defendant  will  be  set  aside  and  a  new  trial 
granted,  where  it  is  claimed  that  the  defendant  testified  falsely  on  the 
trial,  and  the  plaintiff  has,  since  the  trial,  discovered  evidence  of  that  fact 
in  a  postal  card  from  the  defendant  and  her  letters  and  checks,  which  he 
had  forgotten  and  which  he  found  since  the  trial. 

Roundey  v.  SUUwell,  19  Misc.  416;  77  St  Rep.  1132;  43  Supp.  1132. 

The  granting  of  a  new  trial  is  warranted  in  an  action  to  recover  on  an 
alleged  agreement  to  pay  $6,000  a  year  for  plaintiff's  services,  which  plain- 
tiff testified  upon  the  trial  had  been  entered  into  between  the  parties,  where 
upon  a  previous  trial  in  an  action  between  other  parties,  the  plaintiff  tes- 
tified that  he  was  to  be  paid  for  the  services  in  question,  $2,600  a  year  be- 
sides commissions  which  would  make  a  total  sum  of  about  $3,600. 

Ooy  V.  Martin,  24  Misc.  211;  87  St  Eep.  640;  63  Supp.  640. 

Likewise,  a  new  trial  will  be  granted  in  an  action  for  personal  injuries 
arising  from  alleged  negligence,  upon  the  trial  of  which  plaintiff  succeeded, 
where  the  plaintiff  and  two  witnesses  testified  on  such  trial  that  he  was 
kicked  off  a  car  by  the  conductor,  which  was  denied  by  the  defendant's 


NEW  YORK  ANNOTATED  OASES.  205 


1890]  Nugent  ▼.  Metropolitan  Street  Ry.  Co. 


nivanoe^  oonspiracy,  or  any  other  dishonest  act,  prevented  his 
adversary  from  having  a  fair  trial,  then  the  court  never  hesi- 
tates to  use  the  power  which  it  possesses  to  rectify  that  wrong 
by  vacating  the  judgment  obtained,  and  directing  a  new  trial 
Verplanck  v.  Van  Buren,  76  N.  Y.  247 ;  Jordan  v.  Volkenningi 
72  N.  T.  800 ;  Keister  v.  Eankin,  34  App.  Div.  288 ;  88  St 
Bep.  274;  54  Supp.  274.  In  Jordan  v.  Yolkenning,  supra, 
Judge  Bapallo  said,  ''There  can  be  no  question  but  that  a  judg- 
ment or  an  award  obtained  by  false  testimony  fraudulently 
given  by  the  party  benefited  thereby  is  voidable ;"  and  in  Ver- 
planck V.  Van  Buren,  supra.  Judge  Folger  said,  ''Fraud  and 
imposition  invalidate  a  judgment,  as  they  do  all  acts ;"  and  in 
Patch  V.  Ward,  8  Oh.  App.  203,  it  is  said  that  there  must  be 
actual  fraud, — "such  that  there  is  a  malus  animus  on  the  part 
of  the  person  chargeable  with  it,  the  mala  mens  putting  itself 
in  motion  and  acting  in  order  to  take  an  undue  advantage  of  an- 

Kew  Trial  fob  Pebjttbt,— continued. 

witnesses,  who  testified  that  the  plaintiff  jumped  from  the  ear,  and  alB- 
davits  of  newly  discovered  witnesses  are  presented  which  state  that  they 
saw  plaintiff  jump  and  that  he  stated  to  one  of  such  witnesses  directly  after 
ths  accident  that  he  went  to  jump  off  and  caught  his  foot. 
Kring  v.  New  Ywk  Cent  ft  H.  R.  R.  Co.  04  St  Rep.  1114;  60  Supp.  1114. 

It  is  improper  to  grant  a  new  trial  in  an  action  upon  a  note  for  $500, 
made  1^  the  defendants,  who  set  up  the  defense  that  no  value  had  been 
given  therefor  and  that  a  blank  note  signed  by  the  defendants  was  delivered 
to  the  plaintiff,  a  quasi  manager  of  the  defendant  company,  to  be  used  in 
business  only,  where  there  were  only  two  witnesses  upon  the  trial,  the  plain- 
tiff and  the  defendant's  president,  the  former  testifying  that  he  gave  $1,000 
cash  for  two  $500  notes  of  the  defendant,  which  on  cross-examination  he 
testified  was  obtained  from  money  taken  from  the  person  of  his  mother  after 
her  death,  but  in  proceedings  upon  his  mother's  estate  he  had  previously 
made  affidavit  that  his  mother  did  not  have  that  amount  of  money. 

Stewart  v.  J.  Harper  Bonnell  Co.  20  Misc.  174;  70  St  Rep.  735;  45  Supp. 
785. 

So,  a  new  trial  will  be  denied  the  defendant  in  an  action  by  an  attorney 
for  profeAional  services,  the  value  of  which  defendant  disputed,  where  the 
plaintiff,  on  cross-examination  denied  he  had  been  disbarred  in  Boston,  and 
although  the  defendant's  attorney  had,  at  the  time  of  the  trial,  heard  rumors 
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Other  person,  for  the  purpose  of  actually  and  knomngly  defraud- 
ing him ;  .  .  .  a  mediation  and  intentional  oontrivanoe  to 
keep  the  parties  and  court  in  ignorance  of  the  real  facts  of  the 
case,  and  obtaining  a  deci*ee  by  that  contrivance."  Any  fact 
which  satisfies  the  court  that  a  judgment  has  been  obtained  by 
fraud  or  deceit,  or  tiiat  the  party  against  whom  the  judgment 
was  taken  was  prevented  by  fraud  or  deceit  from  having  a  fair 
trial,  is,  in  and  of  itself,  sufficient  to  call  for  interference  by  the 
court.  Marine  Insurance  Co.  v.  Hodgson,  7  Cranch,  832;  8 
L.  ed.  862;  Vaughn  v.  Johnson,  9  S.  J.  Eq,  173,  178.  Hero  it 
is  more  than  abundantly  proven  that,  by  perjury  and  suborns- 
tion  of  perjury,  this  judgment  was  obtained. 

It  is  also  argued  that  the  motion  should  have  been  denied  on 
the  groimd  of  laches.     We  do  not  think  so.     In  Kcister  v.  Ran- 
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of  such  disbarment,  ho  was  unable  to  obtain  evidence  thereof  until  after 
the  trial,  on  the  ground  of  which  the  new  trial  was  asked. 

Randall  v.  Packard,  1  Misc.  344;  48  St  Rep.  778;  20  Supp.  716. 

The  courts  have  granted  new  trials  in  actions  of  ejectment  from  military 
lands,  by  reason  of  the  perjury  of  the  successful  party  or  his  witnesses, 
more  readily  than  in  other  classes  of  litigation,  on  account  of  the  great 
amount  of  fraud  practiced  in  acquiring  such  lands. 

Jackson  v.  Hooker,  5  Cow.  207. 

Jackson  v.  Laird,  8  Johns.  489. 

Jackson  v.  Crosby,  12  Johns.  354. 

Jackson  v.  Kinney,  14  Johns.  180. 

d.  Perjury  of  witnesaca. 

To  warrant  the  granting  of  a  new  trial,  something  more  must  be  shown 
than  that  the  witnesses  for  the  successful  party  are  unreliable. 

Corley  v.  New  York  &  H.  R.  Co.,  12  App.  Div.  400;  76  St.  Rep.  941;  48 
Supp.  941. 

The  courts  of  this  state  are  inclined  to  deny  new  trials  on  the  ground  of 
the  falsity  of  the  testimony  of  one  or  more  of  the  successful  party's  wit- 
nesses, where  proof  of  such  perjury  is  furnished  entirely  by  confessions  of 
such  witnesses  thepiselves. 

Holt2  v.  Schmidt,  44  Super.  327. 

People  T.  McGuire,  2  Hun,  269.  Aff'd  60  N.  Y.  640. 
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kin^  snpra^  this  court  held^  the  presiding  justice  rendering  the 
opinion,  that  ^^it  is  never  too  late  to  do  justice.  Whrai  the  ends 
of  justice  require  that  a  new  trial  should  be  had,  the  supreme 
court  may  act,  although  the  case  may  have  beer  to  the  court  of 
appeals  and  disposed  of  there."  The  court  is  constituted  to  en- 
force legal  rights  and  redress  legal  wrongs,  and  whenever  n  is 
made  to  appear,  as  it  is  in  this  case,  that  a  wrong  has  been  per- 
petrated, it  never  hesitates  to  exercise  the  power  which  it  has. 
unless  to  do  so  would  do  a  greater  injury  than  to  refuse  to  exer- 
cise it. 

Justice  requires  that  there  should  be  a  new  trial  in  this  case, 
and  it  follows  that  the  order  appealed  from  must  be  reversed, 
and  the  motion  granted  with  costs  to  the  appellant.     All  concur. 

New  Trial  fob  Pduttbt, — continned. 

In  a  criminal  action^  a  new  trial  will  be  granted,  where  the  principal  testi- 
mony OD  which  the  conviction  was  based,  was  that  of  one  indicted  for  the 
same  crime,  who  testified  that  defendant  was  guiliy  and  that  he,  himself, 
had  nothing  to  do  with  the  crime,  but  pleaded  guilty  the  day  after  such 
conviction. 

People  V.  Fridy,  83  Hun,  240;  63  St  Rep.  812;  31  Supp.  399. 

But,  a  new  trial  will  be  denied  in  a  criminal  action  in  which  the  defend- 
ant is  charged  with  murder,  when,  upon  the  trial,  a  witness  for  the  defend- 
ant testified  that  the  deceased  was  killed  by  a  third  person,  testimony  be- 
ing corroborated  by  others,  but  later  such  witness  made  a  confession  in 
which  he  stated  that  he  himself  was  the  guilty  party. 

People  V.  Shea,  16  Misc.  Ill;  38  Supp.  821. 

Likewise,  a  new  trial  will  be  denied  the  defendant,  who  was  convicted  in 
a  criminal  action,  where  the  newly-discovered  evidence  consists  of  a  retrac- 
tion and  denial  by  a  witness  of  his  testimony  on  the  trial,  especally  since 
the  same  was  corroborated  by  circumstantial  evidence. 

People  V.  Mayhew,  19  Misc.  313;  78  St.  Rep.  206;  44  Supp.  206. 

A  new  trial  will  not  be  granted  to  enable  the  defendant  to  prove  ad- 
missions made  by  a  witness  for  the  plaintiff,  inconsistent  with  his  testimony 
upon  the  trial,  when  there  is  sufficient  evidence,  if  credited,  independent  of 
his  testimony,  to  support  a  verdict  for  the  plaintiff. 

Carpenter  v.  Coe,  67  Barb.  411. 

So  a  new  trial  will  not  be  granted,  on  the  ground  that  since  the  trial  the 
deposition  of  a  witness  for  the  plaintiff,  who  succeeded  on  the  trial,  has  been 
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eontimdieted  bj  alleged  admiulons,  where  there  waa  no  affidavit  of  sueh  wit- 
nsM  preeented  and  proof  of  the  admiaeionB  claimed  oonaisted  solely  of  de- 
fendant's affidavit^  and  the  same  were  denied  by  plaintiff. 

Hcald  r.  Van  Sielen,  88  St  Rep.  187;  U  Supp.  280,  Aff'd  without  opinion, 
128  N.  Y.  612. 

The  fact  that  the  testimony  of  a  person  whom  the  attorney  for  the  sue- 
cessf ul  party  on  the  trial  agreed  not  to  call,  but  did  place  upon  the  stand, 
eould  be  impeached  by  the  other  side,  will  not  warrant  the  granting  of  a 
new  trial. 

Tyler  V.  Hoombeek,  48  Barb.  107. 

So,  a  new  trial  will  be  refused,  where  on  the  trial  the  main  fact  was  proved 
by  a  single  witness  for  plaintiff,  which  testimony  defendant  sought  to  orer- 
oomo  by  proof  of  siatomentJt  by  such  witness,  and  of  circumstances  incon- 
si»t«nt  iiith  such  fact,  and  the  newly-discovered  evidence  was  that  of  an- 
other witness  who  would  testify  to  the  same  line  of  facts  brought  out  by  de> 
fendant  upon  the  trial. 

Brisbane  v.  Adams,  1  Sandf.  105. 

The  courts  are  very  loth  to  grant  a  new  trial  by  reason  of  the  discovery 
of  evidence  which  tends  to  impeach  the  testimony  of  a  witness  for  the  sno- 
oessful  party,  when  such  witness  has  since  died. 

Duryee  v.  Dennison,  6  Johns.  248. 

A  new  trial  will  not  be  granted  on  the  ground  of  perjury  of  a  witness  for 
the  successful  party,  unless  thei-e  has  been  a  conviction  for  that  crime. 
Holts  V.  Schmidt,  44  Super.  327. 

The  above  case  is  contrary  to  the  great  weight  of  authority  in  this  state, 
and  cannot  be  considered  entitled  to  any  weight,  as  new  trials  upon  the 
ground  of  false  testimony  have  been  repeatedly  and  frequently  granted 
irrespective  of  whether  or  not  the  witness  had  been  convicted  of  perjury. 

A  daim  made  by  the  defendant,  in  a  nogligenoe  action,  that  he  can  prove 
that  two  of  the  plainUff's  witnesses  were  guilty  of  perjury,  and  such  false 
testimony  was  given  pursuant  to  a  conspiracy  between  the  witnesses  and 
the  father  and  guardian  of  the  plaintiff,  will  not  warrant  the  granting  of 
a  new  trial. 

Schults  V.  Third  Ave.  B.  R.  Go.  47  Super.  285. 

The  above  case  was  decided  on  the  general  prindple  that  a  new  trial  will 
not  be  granted  solely  to  impeach  the  witnesses  of  the  successful-  party,  but 
that  decision  cannot  be  considered  as  in  accord  with  the  cases  in  this  state. 

The  court  is  warranted  in  granting  the  defendant  a  new  trial,  in  an  ac- 
tion upon  a  life  insurance  policy,  on  affidavits  of  newly  discovered  evidence 
that  another  person  was  substituted  and  examined  under  the  name  of  the 
deceased,  although  those  affidavits  are  in  some  respects  contradicted,  and  the 
affiants  are  discredited  by  other  affiants,  when  it  appeared  upon  the  trial 
with  practical  certainty,  that  the  insured's  name  signed  to  the  application 
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and  medidal  examination,  waa  not  in  his  handwriting,  that  he  died  of  oon- 
siunptlOQ  four  months  after  the  examination,  although  he  was  described  in 
the  medical  examinatioo  as  being  a  healtliy,  robust  person,  and  the  insured's 
father,  mother,  and  certain  other  witnesses  testified  that  the  deceased  was 
in  sound  bodily  health  prior  to  and  some  time  subsequent  to  such  medical 
examination,  and  as  far  as  they  Icnew,  was  not  suffering  from  any  disease. 
Oiven  y.  Prudential  Ins.  Co.  44  App.  Div.  549;  04  St  Eep.  959;  60  Bupp. 
959. 


REESE  v.  REESE. 

14$  App.  D%r.  :56;  95  8L  Rep.  760;  61  Supp.  760J] 

{Supreme  Court,  Appellate  Divi9ian,  Firet  Department.    Decemher  22, 

1899.) 

L  OONIBlCPT^lMPBISONMBKT — SDCCBSBITS  PUNISHMXNTS. 

An  imprisonment  of  defendant  for  contempt  on  an  interlocutory  order  be- 
fore judgment  will  not  prevent  his  subsequent  imprisonment  for  dis- 
obedience to  final  judgment  in  the  same  action,  under  Code  Ciy.  Pro.  i 
111,  which  provides  that  "the  prisoner  shall  not  again  be  imprisoned 
upon  a  like  process  issued  in  the  same  action  or  arrested  in  any  action 
upon  any  judgment  under  which  the  same  may  have  been  granted;" 
''process,"  as  there  used,  referring  to  process  after  final  judgment. 

KOTE. — ^DVEATION  OT  lUPlUSOniCEXVT  IN  GiVIL  AOTION. 

There  are  few  cases  to  be  found  on  this  subject  in  addition  to  those  in- 
dieaied  in  the  two  opinions  reported  in  the  text. 

Imprisonment  for  a  contempt,  other  than  for  failure  to  pay  alimony  and 
counsel  fees  in  a  divorce  case,  is  excluded  in  express  terms  from  the  limita- 
tion fixed  by  $  111  of  the  Code  of  Civil  Procedure  and  rests  in  the  discretion 
of  the  court. 

It  seems  that  imprisonment  under  mesne  process,  like  orders  of  arrest  and 
commitments  for  contempt  for  failure  to  pay  alimony  and  counsel  fees, 
pendente  lile,  can  continue  indefinitely,  unless  the  action  can  be  brought  to 
trial. 

It  is  rather  anomalous  that  a  party  may  be  imprisoned  for  the  longer 
time  before  judgment  has  gone  against  him  and  after  being  so  confined  may 
even  be  exculpated  by  the  trial. 

Peckham,  J.  dissented  from  the  affirmance  by  the  court  of  appeals  of  Win- 
ton  v.  Wintou. 

VIL  N.  Y.  A.  C.  U 
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2. — Same — ^Nonpatmeict  of  Alimony. 

Imprisonment  for  three  months  for  failure  to  pay  tenipoiary  alimony 
granted  by  an  order  pendente  lite  is  no  bar  to  imprisonmoit  for  non- 
payment of  alimony  awarded  by  the  final  decree. 

Appeal  from  special  tenii,  Kew  York  county. 

Action  by  Sarah  E.  Reese  against  Thomas  J.  Reese.  From 
an  order  conmiitting  defendant  for  contempt  of  court  (29  Misc. 
249 ;  94  St  Rep.  406 ;  60  Supp.  406),  he  appeals.     Affirmed. 

The  opinion  delivered  at  special  term  was  as  follows: 

OiEGBRiCH,  J.    To  a  motion  to  punish  the  defoidant  for  contempt  for  his 
failure  to  make  payment  of  alimony,  and  to  give  an  undertaking  to  secure 


DoKATioN  or  Imprisonment  in  Civil  Action,— continued. 

His  dissenting  opinion  is  reported  in  26  St.  Rep.  733.  He  oontended  that 
it  was  only  further  imprisonment  for  failure  to  pay  the  same  sum  of  money 
that  was  barred  by  8  111  of  the  Code  of  Civil  Procedure  and  that  turther 
imprieonment  could  be  imposed  to  enforce  the  payment  of  alimony  accruing 
subsequently  to  that  on  which  the  former  imprisonment  was  had. 

The  decisions  of  the  special  and  general  terms  in  Levy  v.  Saloman,  18  Abb. 
K.  C.  220,  229;  10  Civ.  Pro.  158;  11  Civ.  Pro.  407,  which  were  reversed  by  the 
court  of  appeals  in  105  K.  Y.  529 ;  12  N.  E.  63,  were  in  conflict  with  several 
special  term  decisions  which  are  reported  in  a  note  to  the  case  in  18  Abb.  14. 
C.  229. 

These  cases  are  People  v.  Grant,  11  Civ.  Pro.  55;  Warshauer  v^ 
Webb,  10  Civ.  Pro.  169;  Dalon  v.  Kapp,  11  Civ.  Pro.  58;  and  N.  Y.  C.  etc 
R.  Co.  V.  Shepherd,  1  St.  Rep.  77;  10  Civ.  Pro.  153;  and  all  held  that  a  de- 
fendant who  had  been  imprisoned  six  months  under  an  order  of  arrest  was 
not  entitled  to  a  discharge  under  %  111  of  the  Code  of  Civil  Procedure.  The 
case  of  N.  Y.  C.  etc.  R.  Co.  v.  Shepherd,  had  been  affirmed  by  the  general 
term,  fifth  department  (12  Civ.  Pro.  126),  prior  to  the  decision  of  Levy  v. 
Salomon  by  the  court  of  appeals  in  May,  1887. 

This  latters  decision  settled  the  vexed  question  as  to  whether  a  defend- 
ant in  actual  confinement,  under  an  order  of  arrest,  for  the  times  mentioned 
in  I  1 1 1  of  the  Code  of  Civil  Procedure,  was  entitled  to  be  discharged,  in  the 
negative. 

This  rule  was  applied  in  Matter  of  Coyne,  18  Civ.  Pro.  379;  13  Supp.  797, 
following  V^arshauer  v.  Webb,  10  Civ.  Pro.  169. 
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future  payments,  m  directed  bv  final  decree^  ft  ia  objected  that  lie  has  here- 
tofore been  imprUoned  for  tlirce  roonUui  as  the  result  of  proceedings  to  en- 
force an  interlocutory  order  lor  the  payment  of  alimony  in  thit  action,  auid 
an  exemption  is  claimed  under  section  HI  of  the  Code  of  Civil  Vroccdure. 
Under  the  authorities,  the  inhibition  of  the  statute,  with  regard  to  the  sue- 
oessiTe  terms  of  imprisonment,  does  not  apply  where  the  earlier  commitment 
was  founded  upon  mesne  process,  and  a  second  commitment  is  ordered  under 
final  judgment  in  the  same  action.  Levy  v.  Salomon,  12  Civ.  Pro.  125;  8 
St  Rep.  16;  19  Abb.  K.  C.  62;  26  Wkly.  Dig.  460;  105  N.  Y.  529;  12  N.  £. 
63;  Warshauer  v.  Webb,  10  Civ.  Pro.  169.    The  case  of  Winton  v.  Winton, 

DuBATiON  OF  Impbisonmbnt  IN  CiviL  ACTION,— contlnuod. 

It  was  also  applied  by  the  same  judge  who  made  the  decision  at  special 
term  in  Levy  v.  Salomon,  before  the  reversal  of  that  decision  by  the  court  of 
appeals,  to  the  case  of  a  defendant  who  had  been  arrested  on  an  order  of 
arrest  and  given  bail  under  |  676,  Subd.  3  of  the  Code  of  Civil  Procedure  to 
the  effect  that  he  would  at  all  times  render  himself  amenable  to  any  mandate 
which  might  be  issued  to  enforce  final  judgment  recovered  against  him  in  the 
action,  and  it  was  held  that  after  being  at  large  on  such  bail  for  six  months 
he  was  not  entitled  to  a  discharge  under  8  111  of  the  Code  of  Civil  Proced* 
ure. 

Wright  V.  Grant,  6  St  Rep.  324;  18  Abb.  N.  C.  461;  11  Civ.  Pro.  407. 

The  imprisonment  meant  in  S  111  of  the  Code  of  Civil  Procedure  is  an 
actual  imprisonment  within  the  walls  of  a  jail,  and  not  the  technical  re- 
straint under  which  a  person  may  be  supposed  to  be,  who  is  coomiitted  to 
the  custody  of  hi^  counsel  and  permitted  to  go  at  large. 

People  V.  Grant,  111  N.  Y.  684;  20  St  Rep.  77. 

In  the  case  last  cited  the  relator  had  been  committed  to  jail  for  non-pay- 
ment of  alimony  but  had  been,  in  a  previous  habcM  corpus  proceeding,  com- 
mitted to  the  custody  of  his  coimsel  for  nearly  the  whole  period  of  the  al- 
leged imprisonment  of  six  months  by  virtue  of  which  he  sought  to  be  dis- 
charged from  further  confinement. 

The  constructive  imprisonment  within  tlie  liberties  of  the  jail  terminates 
by  operation  of  law,  under  $  111  of  the  Code  of  Civil  Proceedure,  upon  the 
expiration  of  six  months  from  the  time  it  begins. 

Sandman  v.  Seaman,  84  Hun,  337;  66  St  Rep.  602;  32  Supp.  338. 

A  defendant  is  not  entitled  to  discharge  from  custody  under  a  second 
body  execution,  by  reason  of  his  having  been  taken  from  the  custody  of  the 
sheriff  under  the  first  body  execution  by  virtue  of  a  criminal  warrant  and 
having  remained  in  confinement  pending  bail  on  the  criminal  charge  the  full 
limit  of  imprisonment  allowable  on  the  body  execution,  i.  el  six  months. 

Eads  V.  Wynne,  79  Hun,  463;  61  St  Rep.  260;  29  Sup.  983. 
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63  Hun,  4;    16  Civ.  Pro.  337;  24  St.  Rep.  656;  5  Supp.  637,  affirmed  in  117 
N.  Y.  623 ;  22  N.  E.379,  dted  for  the  respondent^  involved  the  question  only 
o/  the  right  to  a  second  conunitment  under  the  same  judgment^  and  there- 
foie  does  not  suggest  a  different  rule. 
No  opposition  being  presented  upon  the  merits,  the  motion  is  granted. 

Argued  before  Van  Brunt,  P.  J.,  and  MoLAuanuN,  Pat- 
terson, O'Brien,  and  Ingsaham,  JJ. 

ifeorge  W.  Dease,  for  appellant. 

Uouse,  Orossman  &  Vorhaus,  for  respondent 

O'Brien^  J.  The  action  was  brought  for  a  separation,  on  the 
grounds  of  cruelty  and  abandonment;  and  the  final  decree  di- 
rected the  defendant  to  pay  the  sum  of  $75  per  month  for  the 
maintenance  of  the  plaintiff  and  of  the  children  of  the  marriage, 
and  to  give  security  in  the  form  of  a  bond  or  undertaking  in  the 
sum  of  $1,000.  The  defendant,  although  served  with  the  final 
decree  and  a  personal  demand  to  comply  with  its  terms,  wil- 
iuily  refused  to  do  so ;  and  the  court  before  whom  the  facts  were 
brought  made  the  order  adju(^ing  the  defendant  in  contempt, 
from  which  this  appeal  is  taken.  In  opposition  to  the  motion 
l»clow,  the  defendant  showed  that  while  the  action  was  pending, 
and  hofpre  the  final  decree,  an  order  was  obtained  by  the  plain- 
titT  for  the  payment  by  tlie  defendant  of  alimony  pendente  lite, 
r.nd  that,  having  failed  to  comply  with  the  terms  of  that  order, 
he  was  adjudged  in  contempt,  arrested  by  the  sheriff,  and  re- 
mained in  prison  the  full  three  months,  which  is  the  extent  al- 
lowed by  law.  The  insistence  below,  as  in  this  court,  is  that, 
having  been  once  arrested  in  the  action,  a  second  arrest  is  ex- 
l>res8ly  prohibited  by  section  111  of  the  Code  of  Civil  Procedure, 
which  reads  as  follows : 

"No  person  shall  he  imprisoned  within  the  prison  walls  of  any  jail  for  a 
longer  period  than  three  months  under  an  execution  or  any  other  mandate 
against  the  person  to  enforce  the  recovery  of  a  sum  of  money  less  than  fiye 
liundred  dollars  in  amount  or  under  a  commitment  upon  a  fine  for  contempt 
of  court  in  the  nonpayment  of  alimony  or  oouncel  fees  in  a  divorce  case 
where  the  amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
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and  where  Uie  Muount  in  either  of  said  cases  ia  five  hundred  dollars  or  over, 
such  imprisonment  shall  not  continue  for  a  longer  period  than  six  montbs. 
It  shall  be  the  duty  of  the  sheriff,  in  whose  custody  any  such  pei'son  is  held, 
to  disdiarge  such  peroon  at  the  expiration  u(  said  respective  periods  with- 
out any  formal  application  being  nuide  therefor.  No  person  shall  be  im- 
prisoned within  the  jail  libei'ties  of  any  jail  for  a  longer  [leriod  than  six 
mouths  upon  any  execution  or  other  mandate  against  the  person,  and  no  ac- 
tion shall  be  oomnjenced  against  the  sheriff  upon  a  bond  given  for  the  jail 
liberties  by  such  peison  to  secure  the  benefits  of  such  liberties^  as  provided 
in  articles  fourth  and  fifth  of  this  title  for  an  escape  made  after  the  ex- 
pbation  of  six  mouths'  imprisonment  as  aforesaid.  Notwithstanding  such 
a  discharge  in  either  of  the  above  cases,  the  judgment  creditor  in  the  execu- 
tion, or  the  person  at  whose  instance  the  said  mandate  was  issued,  has  the 
same  remedy  against  tlie  property  of  the  person  imprisoned  which  he  liad 
before  such  execution  or  mandate  was  issued ;  but  the  prisoner  shall  not  be 
again  im])risoned  upon  a  like  process  issued  in  the  same  action  or  arrested 
in  any  action  upon  any  judgment  under  which  the  same  may  have  been 
granted.  Except  in  a  case  hereinbefore  specified  nothing  in  this  section 
shall  effect  a  commitment  for  contempt  of  court." 

The  appellant  claims  that,  having  once  been  arrested  and  im- 
prisoned, though  upon  an  interlocatory  order  before  judgment, 
the  court  by  this  section,  is  prohibited  from  imprisoning  him  a 
second  time,  even  upon  his  refusal  to  obey  a  final  judgment ;  the 
argument  being  that  the  second  arrest  is  upon  the  same  ground, 
in  the  same  action,  and  upon  a  like  process.  This  precise  ques- 
tion has  not  been  passed  upon  by  any  appellate  courts  although 
other  questions  arising  under  the  provisions  of  this  same  sec- 
tion have  been  decided.  Thus,  in  the  case  of  Levy  v.  Salomon, 
reported  in  12  Civ.  Pro.  K.  125,  and  in  106  N.  Y.  629 ;  12  K 
E.  63,  an  order  of  arrest  was  obtained  at  the  beginning  of  the 
action;  and  the  defendant,  having  given  a  bond  for  the  jail  lim- 
its and  having  remained  therein  during  six  months,  moved  for 
a  discharge  from  the  limits  and  from  arrest.  The  motion  was 
granted,  and  the  order  thereupon  entered  was  subsequently  af- 
firmed by  the  general  term;  but  on  appeal  to  the  court  of  ap- 
peals the  decision  of  the  lower  courts  was  reversed,  and  it  was 
said,  ts  stated  by  the  syllabus  in  the  case  in  105  N".  T.  529 ;  12 
K  E.  63,  that : 

"The  provision  of  the  Code  of  Civil  Procedure  f  section  111, 
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as  amended  by  chapter  672,  Laws  1886)  limiting  the  time  of  im- 
prisonment upon  any  oxocntion  or  other  mandate  against  the 
person^  refers  only  to  a  final  proeess  or  mandate  after  a  judg- 
ment fixing  the  amount  due;  it  does  not  include  orders  of  arrest 
issued  at  the  time  of  the  commencement  of  the  action  or  before 
any  recovery/' 

And  in  Winton  v.  Winton,  58  Uun,  4 ;  6  Supp.  637,  it  was 
held  that  where  a  defendant  has  been  arrested  and  imprisoned 
for  the  nonpayment  of  alimony  previously  directed  to  be  paid 
by  the  judgment  in  an  action  for  divorce,  and  remains  in  prison 
under  the  commitment  because  of  such  default  of  payment  for 
the  full  term  for  which  he  could  be  imprisoned  under  section 
111  of  the  Code  of  Civil  Procedure,  he  is  not  thereafter  liable 
to  arrest  and  imprisonment  for  failure  to  pay  alimony  subse- 
quently accruing.  The  ground  of  that  decision  was  that  the 
second  arrest,  like  the  first,  being  after  and  under  the  judgment, 
would  necessarily  be  upon  a  like  process  issued  in  the  same  ac- 
tion, which  is  prohibited  by  the  Code.  This  latter  case  in  no 
way  militates  against  the  conclusion  reached  at  special  term, 
but  furnishes,  rather,  an  argument  in  favor  of  the  view  that  the 
construction  to  be  given  to  the  words  '^process"  and  ^^mandate," 
as  used  in  section  111,  is  that  they  refer  to  process  after  final 
judgment.  This  view  is  strengthened  by  the  section  itself, 
which,  in  limiting  the  duration  of  imprisonment,  speaks  of  im- 
prisonment ^  Wder  an  execution  or  other  mandate  ...  to 
enforce  the  recovery  of  a  sum  of  money,"  and  subsequently  re- 
fers to  the  fact  that,  notwithstanding  a  discharge  under  the  law, 
^'the  judgment  creditor  in  the  execution,  or  the  person  at  whose 
instance  the  said  mandate  was  issued,"  has  a  remedy  against  the 
property ;  and  continues,  ^^ut  the  prisoner  shall  not  be  again 
imprisoned  upon  a  like  process  issued  in  the  same  action  or  ar- 
rested in  any  action  upon  any  judgment  under  which  the  same 
may  have  been  granted."  We  have  not  overlooked  the  fact  that 
there  is  a  provision  that  the  duration  of  imprisonment  is  equally 
limited  to  a  conunitment  "upon  a  fine  for  contempt  of  court  in 
the  nonpayment  of  alimony  or  counsel  fees  in  a  divorce  case," 
nor  the  concluding  words,  that   "nothing  in   this  section  shall 
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effect  a  oommitment  for  oontempt  of  court"  In  conBtruing  that 
part  of  the  section  which  relatee  to  imprisonment  for  contempt 
in  failing  to  pay  alimony,  upon  the  principle  of  ^'noscitur  a 
sociiSi''  it  must  be  held  to  mean  imprisonment  after  judgment, 
or  upon  a  final  process  or  mandate,  which  is  the  kind  of  process 
which  the  balance  of  the  section  expressly  refers  to.  Beading 
the  section  as  a  whole,  its  evident  purpose  was  to  prevent  a  per' 
son,  after  judgment  or  final  mandate,  being  twice  imprisoned 
in  the  same  action  upon  a  like  process ;  and  there  is  nothing 
which  indicatee  that  it  was  intended  to  apply  to  an  interlocutory 
order  for  contempt  before  judgment,  or  to  an  order  of  arrest  ob- 
tained at  the  beginning  of  an  action,  or  to  any  mesne  process 
upon  which  a  person  might  be  arrested  before  judgment 

Our  conclusion  is  that  the  court  at  special  term  was  right  in 
its  construction  of  the  section,  that : 

'^The  inhibition  of  the  statute  with  regard  to  the  successive 
terms  of  imprisonment  does  notapply  where  the  earlier  commit- 
ment was  founded  upon  mesne  process,  and  a  second  commit- 
ment IB  ordered  under  final  judgment  in  the  same  action.'' 

Order  accordingly  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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BERNHEIMER  et  al.  v.  KELLEIIER. 

[ Mimi ;95  8t.  Rep.  1125;  61  8upp,  lltG.] 

{Oity  Court  of  New  York,  Oeneral  Term,    Deoember  Vt,  1S$9.) 

1.  OOKTKICFT — FaLSR  SWVABIKG. 

A  litigant's  false  swearing  trill  Justify  a  linding  that  he  is  guiltj  of  eon- 
tempt  of  court. 

2.  Same — Fins. 

in  an  action  for  plaintiff's  interest  in  property  Uiat  defendant  bad  fraud- 
ulently transferred,  a  fine  im])Oj«ed  on  defendant,  of  the  amount  of  a 
judgment  secured  by  plaintiff,  together  witli  the  supplementary  costs, 
ou  finding  him  guilty  of  contempt  for  false  swearing,  is  not  exoessiye, 
where  the  value  of  the  property  transferred  exceeded  the  judgment. 


NOTR. — ^PeBJUBT  as   Ck>NTBUPT. 

a.  Statutes. 

b.  What  perjury  constitutes  contempt, 

c.  ConstitutionaUtp  of  proceedings  to  punisK 

d.  Extent  of  punishment. 


Statutes. 


The  provisions  of  the  Code  of  Ciyi]  Procedure  here  applieable  are  em- 
braced in  §  14,  sub.  4,  which  provides  as  follows: 

A  court  of  record  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by  which  a  right 
or  remedy  of  a  party  to  a  civil  action  or  special  proceedings  pending  in  the 
f  ourt  may  be  defeated,  impaired,  impeded,  or  prejudiced,  in  either  of  the 
iol lowing  cases: 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or  other  oili- 
cer  of  the  court,  and  acting  a^  such  without  authority;  for  rescuing  any 
property  or  person  in  the  custody  of  an  officer,  by  virtue  of  a  mandate  of 
the  court;  for  unlawfully  detaiuing  or  fraudulently  aud  wilfully  prevent- 
ing or  disabling  from  attending  or  testifying,  a  witness,  or  a  party  to  the 
action  or  special   proceeding,  while  going  to,  remaining  at,  or  returning 
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Appeal  from  special  term. 

Action  by  Simon  £.  Semheimer  and  another  against  Daniel 
Kelleher.  From  an  order  finding  defendant  guilty  of  contempt, 
he  appeals.     Affirmed. 

Argued  before   Fitzsjmons^   C.    J.,   and   Sohuchman  and 

O'DWYBB^  JJ. 

L.  W,  Beddington,  for  appellant. 

Rose  £  Putzel,  for  respondent. 

Pes  Cubiam.  The  false  swearing  of  defendant  justified  the 
court  in  finding  him  guilty  of  contempt  of  court     Lawrence  v. 

Perjubt  a.8  Ck>NTEHPT,— continued, 
from  the  sitting  where  it  is  noticed  for  trial  or  hearing;  and  fob  any  otheb 

UNLAWFUL  INTERFERENCE  WTTH  THE  PROCEEDINGS  THEREIN. 

b.  What  perjury  oonatituies  contempt, 

A  surety  on  a  bond,  given  to  obtain  an  order  of  arrest  in  an  action,  is 
guilty  of  contempt  of  courts  where,  in  the  affidavit  of  justification,  he  swori 
he  was  worth  $500  over  and  above  all  his  debts  and  liabilities,  but  it  ap- 
peared he  wa«  actually  worth  but  $180. 

Stephenson  v.  Hanson,  0  Civ.  Pro.  43. 

So,  the  sureties  on  a  bond  for  an  order  of  arrest  in  a  breach  of  promise 
action  may  be  punished  for  contempt,  where  they  were  not,  to  their  knowl- 
edge,  worth  the  simi  in  which  tho}  justilled,  and  thej  became  sureties  for 
the  purpose  of  enabling  the  plaintiiTs  attorney  to  obtain  the  order  of  ar- 
rest, and  their  misconduct  in  so  doing  defeaU*d  the  rights  and  remedies  ol 
the  defendant. 

Eagan  v.  Lynch,  49  Super.  454;  3  Civ.  Pro.  2.36. 

I^ikewise,  it  is  contempt  of  court  for  the  surety  on  an  undertaking  given 
to  discharge  an  attachment  bond,  and  who  was  the  president  of  the  defend- 
ant corporation,  to  justify  in  a  sum  more  than  he  was  worth  with  full 
knowledge  of  that  fact. 

People  V.  Tamsen,  17  Mlra.  212;  40  Supp.  1047. 

But  a  false  justification  of  a  surety  upon  an  attachment  bond  is  not  pun- 
ishable as  a  contempt  in  fav«)r  of  onft  whose  property  is  improperly  taken 
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Harviugton,  68  Hun,  195;  43  St  Rep.  418;  17  Supp.  649; 
Bohn  r.  Hatch,  188  N.  Y.  04 ;  80  K.  E.  659 ;  In  re  Hopper,  9 
Misa  K©p.  171j  60  St  Rep.  688;  29  Supp.  716.  Tbe  fine, 
$988.26,  and  $8U  ooets,  being  the  amount  of  the  judgment  and 
UBual  suppleinentarjr  coate,  waa  not  excessive,  because  it  appears 
that  the  value  of  diattcla  transferred  by  him  exceeded  that  sum 
by  several  hundred  dollars.  It  does  not  appear  that  said  chatr 
tels  were  mortgaged,  although  it  is  intimated  in  some  of  the  af« 
fidavitB  submitted  tJiat  such  i<<  the  case.  But  no  sworn  state- 
ment appears  in  the  record  submitted  to  ua  that  sudh  mortgage 
was  mada  We  must  therefore  assuiue  that  at  the  time  of  the 
transfer  mentioned  the  chattels  were  free  and  dear  of  all  incum- 
brances. 

The  order  must  be  affirmed,  with  costs. 
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under  the  attachment,  where  such  person  was  not  a  party  to  the  action  in 
which  the  attachment  wa*  iBssued. 

Bchreiber  v.  Raymond  Ar  Campbell  Mfg.  Co.,  18  App.  Div.  168;  79  St  Kep. 
442;  45  Supp.  442;  4  Ann.  Oaa.  270. 

Sureties  upon  an  undertaking  given  upon  an  appeal,  may  a)ao  be  pna* 
ished  for  contempt  in  a  civil  proceeding,  where  their  affidayits  of  justifica- 
tion were  false  and  known  by  them  so  ta  be. 

Diamond  f.  Enoepfel,  3  St  Rep.  291. 

Simon  v.  Aldine  Pub.  Co.,  14  Dal}*,  279;  8  St  Rep.  877;  12  Civ.  Vro.  Smi. 

Lawrence  v.  Harrington,  63  Hun,  195;  43  St  Rep.  413;  17  Supp.  649; 
Aff'd  without  opinion,  133  K.  Y.  G90. 

This  rule  will  be  applied  to  tbe  president  of  a  corporation,  who  became 
surety  upon  a  bond  given  upon  an  appeal  taken  by  such  corporation,  where 
he  was  insolvent  at  such  time  and  wa«  aware  of  such  fact  and  falsely  testi- 
fied on  justification  as  to  his  property. 
Simon  v.  Aldine  Pub.  Co.,  14  Daly,  279;  8  St  Rep.  377:  12  Civ.  Pro,  290. 

So,  it  is  contempt  of  court  where  the  surety  upon  a  bond  givw  to  oi* 
dkarge  a  mechanic's  lien  is  insolvent  or  in  his  justification  makes  oats  tliat 
he  is  north  a  greater  sum  than  he  actually  is. 

Matter  of  Hay  Foundry  and  Iron  Works,  22  App.  Div.  87;  81  St  Rep. 
802 ;  47  Supp.  802. 

Matter  of  Hopper,  9  Misc.  171;  60  St  Rep.  638;  29  Supp.  715;  AlTd 
without  opinion,  145  N.  T.  605;  40  N.  E.  164. 
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Thus,  a  person,  having  a  mechanic's  lien  upon  premises,  may  have  pun- 
ished for  contempt  a  surety  upon  a  bond  given  to  discharge  such  lien,  where 
in  the  justification  he  claimed  he  was  th«  owner  of  certain  property  worth 
$225,000  and  a  lot  worth  $3,000  subject  to  a  mortgage  for  $1,000,  but  in 
fact  he  paid  nothing  for  the  property  first  mentioned,  hav'ng  given  a  mort- 
gage for  the  whole  consideration,  and  also  for  the  cost  of  a  building  which 
he  erected  thereon,  which  property  shortly  after  the  justification,  he  con- 
T^yed  without  consideration  to  the  party  upon  whose  property  the  lien  ez- 
isted,  and  the  lot  in  question  disappeared  without  any  explanation  being 
made  as  to  what  became  of  it 

Matter  of  Hay  Foundry  and  Iron  Works,  22  App.  Div.  87;  81  St  Hep. 
802;  47  Supp.  802. 

But  an  insolvent  surety  upon  a  bond  proposed  to  be  given  to  discharge 
a  mechanic's  lien,  will  not  be  punished  for  contempt,  where  upon  the  same 
being  ofiTered  to  the  court  the  attorney  for  the  lienor  stated  that  the  surety 
was  worthless  and  it  would  be  futile  to  proceed  further  thereon,  which  sug- 
gestion seems  to  have  been  acted  upon  and  the  bond  withdrawn* 

Matter  of  Wilkes,  62  St  Rep.  224;  30  Supp.  431. 

In  the  above  case  the  court  took  the  position  that  no  statutory  notice 
of  juBtiflcation  having  been  given  it  dould  not  be  said  that  any  proceeding 
was  instituted,  and  therefore  no  right  of  a  party  to  an  action  or  special 
proceeding  had  been  affected  by  the  offer  of  the  bond. 

In  some  of  the  lower  courts  it  has  been  held  that  the  verification  and  in- 
terposition of  a  false  answer  in  a  pending  action  with  knowledge  of  its 
falsity,  constitutes  a  civil  contempt  of  courts  where  the  plaintiff  has  been 
wrongfully  prejudiced  thereby. 

Martin  CantineGo.  v.  Warshaurer,  7  Misc.  412;  68  St  Bep.  669;  28  Suppw 
139 ;  23  Civ.  Pro.  379. 
Moffatt  V.  Herman,  8  Civ.  Pro.  369. 
Matter  of  Hall,  86  Hun,  G20;  66  St  Rep.  201;  32  Supp.  883. 

Those  cases,  however,  have  been  overruled  by  the  court  of  appeals,  whieh 
holds  that  knowingly  interposing  a  false  answer  is  not  a  contempt  of  court 
for  which  a  party  may  be  punished  in  a  civil  proceeding,  although  the  col- 
lection of  plaintiffs  claim  is  rendered  impossible  by  acts  of  the  defendant 
done  In  the  interval  between  the  service  of  the  answer  and  entry  of  judg- 
ment 

Fromme  v.  Gray,  148  N.  Y.  696;  43  N.  E.  216. 

In  determining  whether  a  surety  upon  a  bond  was  guilty  of  a  civil  con- 
tempt in  swearing  falsely  on  the  justification,  the  court  will  consider  the 
correctness  of  his  statement  and  his  good  faith  in  swearing  to  values  at 
the  time  of  the  examination,  and  the  fact  that  a  subsequent  depreciation  in 
values  has  occurred  or  he  has  disposed  of  the  property  is  immaterial. 

Schmidt  v.  Livingston,  19  Misc.  363;  77  St  Rep.  494;  43  Supp.  494. 
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The  fact  that  the  luretiei  upon  an  nndertaldng  were  not  excepted  to 
and  they  were  not  required  to  justify  by  the  complaining  par^  ae  he 
might  require  doee  not  palliate  the  offense. 

Matter  of  Hopper,  9  Misc.  171;  60  St  Rep.  638;  29  Supp.  716. 

Kor  does  the  fact  that  actions  are  pending  to  set  aside  oonveyanioeB  made 
by  the  surety  after  the  bond  ^-as  given,  as  made  in  fraud  of  ereditors, 
operate  as  a  defense  to  procccdiiigs  to  punish  for  a  contempt  of  this  nature^ 

Id. 

The  offense  as  a  ciWl  contempt  is  not  affected  in  the  least  by  reas<m  of  the 
fact  that  the  offender  has  not  been  convicted  of  the  perjury  charged  in  a 
criminal  action,  as  the  misconduct  was  a  fraud  upon  the  court  and  the  party 
injured. 

Lawrence  v.  Harrington,  63  Hun,  195;  43  St.  Rep.  413;  17  Supp.  649. 

e.  Constitutionality  of  proceedings  to  punish. 

The  power  to  punish  perjury  as  a  civil  contempt,  when  the  same  operates 
as  an  unlawful  interference  with  an  action  or  special  proceeding,  is  a  part 
of  the  common  law  and  is  not  in  contravention  of  the  Constitution  of  this 
State  or  of  the  United  States. 

Stephenson  v.  Hanson,  6  Civ.  Pro.  43. 

The  proceeding  to  punish  for  a  contempt  of  this  nature  is  due  process 
of  law,  and  is  not  within  the  prohibition  of  that  section  of  the  Constitu- 
tion of  the  United  States  which  provides  that  "No  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law." 

Eagan  v.  Lynch,  49  Super.  454;  3  Civ.  Pro.  236. 

d.  Eofftent  of  punishment. 

The  extent  of  the  punishment  for  contempt  of  this  nature  is  govvmed  Ity 
fiS  2281  and  2284  of  the  Code  of  Civil  Procedure  which  are  as  follows: 

8  2281.  If  it  is  determined  that  the  accused  has  committed  the  offense 
charged;  and  that  it  was  calculated  to,  or  actually  did,  defeat>  impair,  im- 
pede, or  prejudice  the  rights  or  remedies  of  a  party  to  an  action  or  special 
proceeding,  brought  in  the  court,  or  before  the  judge  or  referee;  the  court, 
judge,  or  referee,  must  make  a  final  order  accordingly,  and  directing  that 
he  be  punished  by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case 
requires.    A  warrant  of  commitment  must  issue  accordingly. 

§  2284.  If  an  actual  loss  or  injury  has  been  produced  to  a  party  to  an 
action  or  special  proceeding,  by  reason  of  the  misconduct  proved  against 
the  offender,  and  the  case  is  not  one  where  it  is  specially  prescribed  by  law, 

» 

that  an  action  may  be  maintained  to  recover  damages  for  the  loss  or  injury, 
a  fine,  sufficient  to  indemnify  the  aggrieved  party,  must  bo  imposed  upon 
the  offender  and  collected,  and  paid  over  to  the  aggrieved  party,  under  the 
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dirr«tion  of  the  court.  T^  ]«ajiii«nt  cnJ  acoepanoe  of  tueh  •  fine  eoiMti- 
tntes  a  bar  to  an  aoUoa  by  the  aggrieved  party  to  recorer  damageB  for  the 
loBS  or  injury.  Where  it  U  not  ehovn  that  such  an  aotoal  Iocs  oi  injury 
has  been  prodnced,  a  fine  must  be  imposed,  net  exceeding  the  amonnt  of  the 
oomplainant's  costs  sad  expenses,  and  two  hundred  and  fifty  dollars  io  ad- 
dition thereto,  and  must  be  i<olkeied  and  paid,  in  !ike  manner.  A  o»rpora* 
tion  ynay  be  fined  as  preseribrd  in  tliis  «cetioD. 

The  punishment  will  be  gwerned  by  the  extent  of  injury  suflfeTed^  by  lea- 
SOD  of  the  perjury. 

Eagan  r.  Lynch,  40  Super.  454;  3  Civ.  Pro.  236. 
Stephenson  v.  Banson,  6  Civ.  Pro.  43. 
Diamond  v.  Knoepfel,  8  St.  Rep.  291. 
Keating  r.  Goddsrd,  8  Civ.  Pro.  877. 
Moffat  V.  Herman,  116  X.  Y.  131;  22  N.  E.  287. 

Thus,  Where  the  sureties  upon  an  imdertalring,  given  to  procure  sn  order 
•f  arrest,  were  guilty  of  perjury  in  the  aflidavit  of  justification,  it  is  proper 
to  impose  a  fine  upon  them  of  $270.18  and  interest*  such  sum  beirig  the 
amount  of  the  recovery  by  defendant  up<m  the  undertaking. 

Keating  v.  Goddard,  8  Civ.  Pro.  377. 

likewise,  a  fine  of  $677.17,  being  the  amount  of  a  judgment,  less  pay- 
uent  of  $50,  which  was  recovered  upon  a  worthless  bond  given  upon  an  ap- 
peal, together  with  imprisonment  for  3  months  unless  such  fine  be  paid 
sooner,  is  a  proper  punishment  upon  the  surety  committing  the  perjury. 

Diamond  v.  Knoepfel,  8  St.  Rep.  201. 

So.  in  a  proceeding  to  puninh  worthless  sureties  upon  a  bond  to  procure 
an  order  of  arrest  in  an  action,  a  fine  of  $772.50,  the  defendant's  costs 
awarded  to  him  upon  tbs  plain  tiff's  default  in  the  action,  and  imprison- 
ment for  6  months  and  until  the  payment  oi  such  fine,  is  proper. 

Began  v.  Lynch,  49  Super.  454;  3  Civ.  Pro.  23G. 

likewise,  where  the  affidavit  of  justification  of  a  surety,  upon  a  bond 
for  an  order  of  arreet,  was  false,  it  is  proper  to  impose  as  punishment  upon 
such  surety  a  fine  of  $2S1.A5;  bein^  tlie  recovery  upon  such  undertaking, 
with  $50  counsel  fees  in  the  proceeding  and  commitment  to  prison  until 
payment  of  the  whole. 

Stephenson  v.  Hanson,  6  Civ.  Pro.  43. 

The  court  has  no  power  to  impose  a  fine  of  more  than  $250  with  complain- 
ant's costs  and  expenses  for  a  civil  contempt  of  the  class  in  question,  in  the 
absence  of  proof  before  the  court  showing  that  the  &mplainant  sustained 
damage  in  a  larger  smount.  Moffat  v.  Herman,  116  N.  Y.  1.^1 ;  22  N.  K. 
287. 

A  person  may  be^punished  for  contempt  in  a  civil  proceeding,  aluoags 
two  years  have  elapsed  since  the  commission  of  the  perjury  and  on  that  ac- 
count criminal  proceedings  are  barred. 
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Matter  of  Haj  Foundry  k  Iron  Works,  22  App.  Diy.  87;  81  8t  Bep. 
802;  47  Supp.  802. 

The  court  will  not  refuM  to  impose  puniehment  for  the  mifoonduet^  on 
account  of  the  fact  that  the  offender  has  been  preTioudy  oonTieted  ci  per> 
jury  and  undergone  punishment  therefor,  but  the  latter  will  be  taken,  into 
account  by  the  court  in  pronouncing  sdtence. 

Eagan  t.  I^mch,  40  Super.  464;  8  dr.  Pro.  286. 


DAILET  V.  FENTOK 

[47  App.  Dip.  418;  96  at.  Rep.  $37;  88  Bwpp.  857.] 

{ Supreme  Oeurt,  AppeUmte  JHvieUm,  Second  DepartmmU.    Jmnitarp  tS, 

1900.)   . 

1.  BHBkim— DuTisa — Attaohhent— KiFuaii.    to   Bboiits— Halt-rou- 

DAT. 

Code  CiT.  Pro.  I  044,  requires  a  sheriff  to  ''immediately^  execute  a  war- 
rant of  attachment  placed  in  his  hands;  and  Laws  1892,  c.  686,  as 
amended  by  Laws  1896,  cc  160,  718,  authorises  him  to  doee  his  office  on 
holidays  and  half  holidays.  Held,  that  a  sheriff  was  not  Justified  in  re- 
fusing to  receive  and  serve  an  attachment  offered  to  him  for  service  be- 

KoTB. — Satubdat  Halt-holzdat. 

a.  Statutea. 

b.  8euion$  of  OourU.. 

e.  Service  of  proceca  and  paperc. 

d.  Precentment  of  negotiable  inairumenic. 


a.  Statutea. 

The  term,  half-holiday,  includes  the  period  of  time  from  noon  to  mid 
night  of  each  Saturday  which  is  not  a  holiday.  Such  half-holidays  shall  be 
considered  the  same  as  Sundays  and  holidays  for  all  purposes  whatsoever 
aa  regards  the  transaction  of  business  in  the  public  offloes  of  the  state  and 
counties. 

Statutory  Construction  law,  {  24,  as  amended  by  chap.  614,  laws  of  1897. 

Public  Officers  law,  S  41. 

Clerks  of  coimties,  courts  of  record,  and  registers  of  deeds  are  not  r»> 
fuired  to  keep  their  offices  open  on  half-holidays. 

County  law,  S  166,  as  amended  by  laws  of  1896,  chaps.  144  and  961. 
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twcen  3  and  4  o*elock  on  a  Saturday  aftamoon,  in  a  villa^  where  the 
property  to  be  seized  wae  situated,  since  the  half  holiday  law  did  not 
deprive  him  of  his  official  powers,  or  relieye  him  of  his  obligation  to  per* 
form  any  official  duties  on  Saturday  afternoons  which  could  be  dis- 
charged outside  his  office. 

« 

2.  COKTSMPt^— POWEB    TO    PUNISH — ^MISCONDUCT    OF    ShXBHV— ADJUDICA- 
TION. 

Code  Civ  Pro.  |  2281,  provides  that  one  accused  of  a  dvil  contempt  may 
be  punished  "if  it  is  determined  that  he  has  committed  the  offense 
charged/'  etc.,  and  that  it  was  calculated  to  or  did  defeat,  impair,  im- 
pede, or  prejudice  the  rights  or  remedies  of  the  complaining  party,  etc. 
Held,  that  where  a  sheriff  charged  with  official  misconduct  in  refusing 
to  execute  an  attachment  denied  the  charge  on  return  of  the  order  to 
show  cause  why  he  should  Dot  be  pimished  therefor,  and  the  record  on 
appeal  from  an  order  fining  him  for  official  misconduct  failed  to  show 

Batubdat  Halt-holidat,— continued. 

Sheriffs  need  not  keep  their  offices  open  on  half-holidays. 
County  law,  f  184,  as  amended  by  laws  of  1895,  chaps.  150  and  718. 
A  bill  cannot  be  presented  for  acceptance  on.  a  half -holiday. 
Negotiable  Instruments  law,  f  243. 

Negotiable  instruments  payable  on  demand  cannot  be  presented  for  pay- 
ment on  half-holidays.  Instruments  falling  due  or  becoming  payable  on 
Saturdays  which  are  not  entire  holidays,  cannot  be  presented  for  payment 
till  the  next  succeeding  business  day. 

Negotiable  Instruments  law,  |  145,  as  amended  by  laws  of  1898,  chap.  330, 
S  13. 


b.  Seaeions  of  courts. 

In  People  r.  Kearney,  47  Hun,  129;  13  St  Rep.  246,  the  trial  had  been 
in  progress  on  Saturday  morning  prior  to  twelve  o'clock  noon,  but  the  case 
was  not  submitted  to  the  Jury  until  after  that  hour.  This  Hm  defendant 
claimed  was  error  Martin,  J.,  said,  *The  question  presented  is  whether  a 
court  Is  a  publie  olRet,  within  the  intent  and  meaning  of  this  statute.  It  can- 
not be  properly  said,  we  think,  that  a  court  is  a  public  office.  A  court  is  a 
tribunal  established  for  the  administration  of  justice.  While  a  judicial  of- 
ficer may  be  a  public  officer,  still,  to  speak  of  a  court  as  a  public  office, 
would  be  to  give  to  the  term  an  unusual  and  extraordinary  meaning.  The 
words  of  a  statute  are  to  be  taken  in  their  ordinary  and  familiar  significa- 
tion and  import  and  regard  is  to  be  had  to  their  general  and  proper  use. 
Giving,  then,  to  the  words;  'public  offices  of  the  state  or  counties  of  this 
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any  adjudioaiiou  that  he  had  oommitted  the  offense,  or  thai  platnture 
righie  were  in  anj  manner  impaired  by  his  acts,  the  order  imposing 
such  fine  will  be  reversed. 

Appeal  from  special  term,  Kassau  county. 

Action  bj  Elizabeth  A.  Dailej  against  Helen  M.  F^iton. 
From  an  order  imposing  a  fine  on  the  sheriff,  William  H.  Wood, 
for  official  misconduct  in  the  case,  he  appeals.     Reversed. 

Argued  before  Qoodbich^  P.  J.,  and  BabtustTj^  Hatch, 
WooDWABD^  and  Hibsohbebo^  J  J. 

Oeorge  B.  Stoddartj  for  appellant 

Abraham  H.  Dailey,  for  respondent. 

WiLLABD  Babtlett^  J.  If  the  facts  are  correctly  stated  in 
the  motion  papers  of  the  plaintiff,  the  sheriff  of  Nassau  county 
was  not  justified  in  refusing  to  receive  and  serve  the  warrant  of 

Satubdat  EEaut-holidat, — continued. 

state*,  their  ordinary  and  familiar  signification,  thej  would  not  indiide  a 
oourt.  Thej  obviously  relate  to  the  buildings  or  rooms  oocnpied  bj  officers 
of  the  state  or  county,  who  are  required  to  keep  public  offices  for  the  trans- 
action of  their  business  as  such  officers.  This  view  is  rendered  quite  mani- 
fest by  the  last  sentence  of  the  provision  of  the  statute  above  quoted;  'thai 
on  all  other  days  or  holidays  excepting  Sunday,  sueh  offices  shaU  be  open 
for  the  transaction  of  business.'  If  the  claim  that  a  oourt  is  a  public  office 
within  the  intent  and  meaning  of  this  provision,  be  correct,  then,  it  must 
follow  that  by  virtue  of  the  last  provision  aU  courts  of  every  grade  and  ehar^ 
acter  are  required  to  be  kept  open  on  all  days,  except  Sundays,  and  the  days 
and  half  days  mentioned  in  the  statute.  Surely  such  was  not  the  intent  of 
the  law.  This  statute  properly  construed  does  not,  we  think,  prohibit  the 
holding  of  courts  after  twelve  o'clock,  M.,  on  Saturdays.'* 

This  was  a  criminal  case  and  the  conviction  which  was  affirmed  by  the 
general  term  was  reversed  by  the  coiirt  of  appeals,  110  N.  Y.  188;  17  N. 
E.  736,  without  noticing  the  question  with  regard  to  the  submission  of  the ' 
case  to  the  jury  on  a  half-holiday,  which  was  discussed  by  Martin,  J.  at  the 

general  term. 
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attachment  in  tliis  action.  According  to  the  allegations  in  those 
papers  the  attachment,  which  was  to  be  levied  upon  property  in 
the  village  of  Sea  ClifiP,  was  offered  to  the  sheriff  in  the  same 
village  between  3  and  4  o'clock  on  the  afternoon  of  Saturday, 
September  2, 1899,  when  the  sheriff  declined  to  receive  the  same, 
saying  that  he  would  not  receive  it,  but  would  either  go  himself, 
or  send  a  deputy,  to  see  one  of  the  plaintiff's  attom^s  later  in 
the  day,  which  promise,  however,  he  failed  to  keep.  Where  at- 
tachment papers  are  placed  in  the  hands  of  the  sheriff,  the  law 
ezpreaaly  requires  that  he  ^^must  immediately  execute  the  war- 
rant.'' Code  Civ.  Froc.  §  644.  The  general  rule  is  that  a 
sheriff  is  responsible  for  not  reasonably  executing  such  process 
as  is  lawfully  tendered  to  him  for  service.  Whitney  v.  Butter- 
field,  13  Cal.  835,  340.  It  was  held  in  the  case  cited  that  a 
statutory  command  to  execute  process  '^without  delay"  does  not 

Satubdat  Haup-houdat,— continued. 

A  precept  in  summary  proceedings  for  the  removal  of  a  tenant  which  is 
letnmable  after  12  o'clock  M.  on  Saturday  is  regular  and  the  jiutice  has 
Jurisdiction  to  make  a  final  order  thereon. 

Carey  v.  Beilly,  SO  St  Rep.  449;  46  Supp.  449. 

In  the  case  last  cited,  McAdam,  J.  said,  "The  court  is  not  a  public  office 

within  the  meaning  of  the  act The  Saturday  half -holiday  is  not  dies 

nan  juridictu  and  does  not  prevent  the  courts  from  oontinuing  their  ses- 
sions and  performing  any  judicial  business  which  may  come  before  them." 

The  service  of  a  summons  on  the  Fourth  of  July  is  not  ill^gaL 
Slater  t.  Jackson,  25  Miss.  783;  89  St.  Rep.  581 ;  55  Supp.  581. 
A  notice  of  motion  returnable  upon  the  first  Monday  in  September  or  La- 
bor Day  is  regular. 
Berthold  ▼.  Wallach,  14  Misc.  55;  69  St.  Rep.  ^63;  85  Supp.  208. 

e.  Servioe  of  fn-ooess  and  papers. 

In  Nichols  t.  Kdaey,  2  City  Ct.  410;  13  Civ.  Pro.  154;  20  Abb.  N.  G.  14, 
Me  Adam  J.,  held  that  service  of  motion  paper  on  a  half-holiday  was  proper 
and  sufBdent.     (N.  Y.  Special  Term,  May,  1887.) 

The  learned  justice  said,  "The  recent  half-Saturday  holiday  does  not  pre- 
vent the  service  of  papers  or  the  execution  of  writs  in  legal  proceedings 
on  that  day  or  any  part  of  it." 

VII.  K  Y.  A.  0.  15 


226  VOLUME  VIL 


Appellate  Division.  [Jan. 


mean  that  the  sheriff  must  niBeds  lay  aside  all  other  business  the 
instant  he  receives  the  process,  and  proceed  to  execute  it,  in  the 
absence  of  special  reasons  for  urgency  or  haste.  The  same  is 
true  of  the  direction  in  section  644  of  the  Code  that  the  sheriff 
shall  "immediately"  execute  the  warrant  of  attachment  But 
it  does  mean  that  the  sheriff  is  bound  to  use  all  reasonable  en- 
deavors seasonably  to  execute  the  process.  Hinman  v.  Borden. 
10  Wend.  367.  This  duty  may  include  the  exercise  of  his  offi- 
cial functions  after  nightfall  (Phillips  v.  Eonald,  3  Bush,  244), 
and  hence  after  the  sheriff's  regular  office  hours.  The  measure 
of  the  sheriff's  duty  in  such  cases  is  his  obligation  to  act  reason- 
ably (Tucker  v.  Bradley,  16  Conn.  46,  49)  ;  and  it  seems  clearly 
unreasonable  to  refuse  to  receive  and  execute  process  under  the 
circumstances  alleged  by  the  plaintiff  to  have  existed  in  the  case 
at  bar.  The  county  law  requires  every  sheriff  to  keep  an  office 
in  some  proper  place  in  the  city  or  viUage  in  which  the  county 

Saturday  Half-houdat,— continued. 

Serrice  of  a  writ  of  mandamuB  on  Saturday  after  12  o'clock,  li.  is  reg- 
ular and  proper. 

People  V.  Oswego,  Sup'rs  of,  60  Hun,  105;  10  Si.  Rep.  24;  8  Supp.  751; 
15  Civ.  Pro.  879. 

In  the  case  la§t  cited  Martin,  J.  said  that  the  statutory  provision  for 
the  half -holidays,  "relates  only  to  the  transaction  of  business  in  the  public 
offices  of  the  state  and  county.  Surely  the  service  of  the  papers  in  this 
case  cannot  be  regarded  as  the  transaction  of  business  in  a  public  office  of 
the  state,  or  in  a  public  office  of  a  county.  We  do  not  think  teh  languaf;:e 
of  this  statute  broad  enough  to  prevent  the  service  of  process  or  papers  on 
Saturday  after  12  o'clock  M.,  nor  do  we  think  such  was  its  purpose  or  in- 
tent Nidiols  V.  Kelsey,  2  City  Ct  410;  13  Civ.  Pro.  154;  20  Abb.  N.  C.  14; 
Fries  v.  Coar,  13  Civ.  Pro.  152;  19  Abb.  N.  C.  267." 

In  Matter  of  Borneman,  6  App.  Div.  524 ;  80  Supp.  686,  the  appellate  di- 
vision of  the  first  department  hdd  that  service  of  an  order  to  show  cause" 
made  upon  Lincoln's  birthday  was  regular,  following  Didsbury  v.  Van  Tas- 
sel, 56  Hun,  423;  31  St  Rep.  204;  10  Supp.  82;  18  Civ.  Pro.  872. 

It  is  no  objection  to  the  service  of  a  summons  that  it  was  made  on  Christ- 
mas day. 

Didsbury  v.  Van  Tassel,  56  Hun,  423,  31  St  Rep.  204;  10  Supp.  32;  18 
Civ.  Pro.  372. 
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courts  of  his  county  are  held,  and  prescribes  that  it  shall  be  kept 
open  between  certain  hours,  except  on  Sundays  and  other  days 
and  half  days  declared  by  law  to  be  holidays  or  half  holidays. 
Laws  1892,  c  686,  §  184,  as  amended  by  Laws  1895,  cc.  150, 
718.  The  section  cited  provides  that  every  notice  or  other  paper 
required  to  bo  served  on  the  sheriff  may  be  served,  with  an  effect 
equal  to  that  of  personal  service,  by  leaving  the  same  at  such 
office.  There  is  nothing  in  the  county  law,  however,  nor  in  any 
other  statute  which  has  been  brought  to  our  attention,  that  com- 
pels litigants  always  to  resort  to  the  office  of  the  sheriff  in  order 
to  set  the  sheriff  in  motion  for  the  execution  of  a  mandate  di- 
rected to  that  officer.  The  provision  of  the  law  which  relieves 
him  from  keeping  his  office  open  on  a  half  holiday  does  not  de- 
prive him  of  his  official  powers,  or  relieve  him  of  the  obligation 

Satubdat  Half-holidat, — coDtlnued. 

In  the  case  last  above  cited,  Dykman,  J.,  discussed  the  question  as  to 
what  judicial  proceedings  can  be  had  on  the  statutory  holidays  and  half- 
holidays  and  indicated  that  only  Sunday  was  dies  non  juriduma,  and  that 
the  issuance  and  service  of  legal  process  remain  unrestricted  as  they  were 
previous  to  the  holiday  statute  and  that  the  holidays  are  judicial  days. 

When  the  last  day  to  serve  a  gj^ading  falls  on  Saturday,  the  fact  that 
the  part  of  the  day  after  12  o'clo^  noon  is  a  holiday,  requires  that  the  en- 
tire day  be  excluded  from  the  computation  and  the  party  has  the  next  sec- 
ular day  within  which  to  serve  the  pleading. 

Reynolds  v.  Palen,  20  Abb.  N.  C.  11 ;  13  Civ.  Pro.  200. 

Rumsey,  J.,  at  Monroe  special  term,  August,  18S7. 

McAdam,  J.,  in  Fries  v.  Coar,  13  Civ.  Pro.  162;  19  Abb.  N.  C.  267,  held 
directly  contrary  to  Justice  Rumsey  on  this  identical  question.  (N.  Y.  City 
Courts  Special  Term,  September,  1887). 

d.  Presentment  of  negotiable  instruments. 
For  reference  to  statutes,  see  supra,  a. 

While  an  instrtunent  may  be  presented  for  payment  or  acceptance  on 
Saturdays,  which  are  not  entire  holidays,  before  12  o'clock,  M.,  protest  need 
not  then  be  made  for  nonpayment  or  dishonor  but  it  may  be  again  pre- 
sented on  the  following  Monday  and  then  protested,  if  not  paid  or  accepted. 

Sylvester  v.  Crohan,  138  N.  Y.  494;  34  N.  K.  273. 
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to  perform  any  of  his  official  duties  on  Saturday  afternoon  which 
are  capable  of  being  exercised  or  discharged  outside  of  his  office. 
The  half-holiday  law  relates  only  to  the  transaction  of  business 
in  public  offices.  People  v.  Supervisors  of  Oswego,  50  Hun, 
105;  19  St.  Eep.  24;  3  N.  Y.  Supp.  751. 

This  proceeding  to  punish  the  sheriff  for  contempt  in  refusing 
to  receive  and  execute  the  plaintiff's  warrant  of  attachment  was 
instituted  by  an  order  to  show  cause,  under  subdivision  1,  § 
2269,  of  the  Code  of  Civil  Procedure.  Upon  the  return  to  the 
order,  the  sheriff  submitted  affidavits  to  the  court  denying  that 
the  warrant  of  attachment  had  ever  been  offered  to  him.  These 
affidavits  raised  an  issue  of  fact  as  to  the  alleged  misconduct, 
which  does  not  appear  to  have  been  decided  by  the  learned  court 
at  special  term.  It  is  only  where  it  is  determined  that  the  ac- 
cused has  committed  the  offense  charged,  and  that  it  was  cal- 
culated to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  the  complaining  party,  that  a  final  or- 
der for  punishment  can  be  made.  Code  Civ.  Proc.  §  2281.  In 
the  record  before  us  there  is  no  such  adjudication.  The  order 
appealed  from  does  not  determine  that  the  sheriff  has  committed 
the  offense  charged,  or  diat  such  offense  was  calculated  to,  or 
actually  did,  defeat,  impair,  im]g|f}e,  or  prejudice  the  rights  or 
remedies  of  the  plaintiff.  It  docs  not  even  contain  any  recitals 
from  which  such  facts  might  be  inferred.  An  adjudication  of 
this  character  is  essential  as  the  basis  for  the  imposition  of  pun- 
ishment under  section  14  of  the  Code  of  Civil  Procedure,  relat- 
ing to  (ilvil  contempts.  Mahon  v.  Mahon,  50  N.  Y.  Super.  Ct. 
92,  96 ;  Fischer  v.  Raab,  81  K  Y.  235 ;  First  Nat.  Bank  of 
Plattsburgh  v.  Fitzpatrick,  80  Hun,  76 ;  61  St.  Rep.  766 ;  30 
Supp.  1 5.  The  cases  cited  show  that  an  adjudication  to  the  ef- 
fect that  the  alleged  misconduct  has  been  committed,  tothepreju- 
dice  of  the  complaining  party,  is  essential  as  a  basis  for  such  an 
order  as  that  under  review.  That  foundation  being  absent  here, 
we  are  compelled  to  reverse  the  order. 

Order  reversed,  without  costs.     All  concxu*. 
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WITTLEDEE  v.  CITIZENS^  ELEOTRIO  ILLUMINAT- 
ING CO.  OF  BEOOKJ.YN. 

[^7  App,  Div.  SiS;  96  8t.  Rep.  488;  $2  Bupp.  488.} 

{BupretM  Court,  Appellate  Division,  Beoond  Department.    February  6, 

J  900.) 

1.  AFPKLLiLTB   DiVIBION — JUDGBS — PABTIOTPATmO   IN   DECISION. 

Under  Code  Civ.  Pro.  |  46,  as  amended  by  Lavs  1897,  c.  268,  proyiding 
that  ''a  judge  other  than  a  judge  of  .  .  .  the  appellate  diyieion 
•    •    •    shall  not  decide  or  take  part  in  the  decision  of  a  question, 

KoTB. — ^What  IB  Unanihoub  Decision  of  Appellate  Division. 

It  constitutes  a  unanimous  dedsion  of  the  appellate  division  of  the  su- 
preme court  within  the  meaning  of  article  6,  f  2,  constitution  of  the  State 
of  New  York  and  subd.  2,  |  191  of  the  Code  of  Civil  Procedure,  where  four 
justices  holding  an  appellate  division  and  listening  to  the  argument  all 
vote  to  affirm  the  judgment  appealed  from. 

Harroun  v.  Brush  Electric  Light  Co.,  162  N.  T.  212;  46  N.  E.  291. 

That  portion  of  8  2,  article  6  of  the  constitution  referred  to  in  the  case 
last  dted  provides  as  follows:  "There  shall  be  an  appellate  division  of  the 
supreme  courts  consisting  of  seven  justices  in  the  first,  department^  and  of 
five  justices  in  each  of  the  other  departments.  In  each  department  four 
shall  constitute  a  quorum,  and  the  concurrence  of  three  shall  be  necessary 
to  a  decision.    No  more  than  five  justices  shall  sit  in  any  case." 

Since  the  adoption  of  the  constitution  containing  the  above  provision, 
sections  220  and  230  of  the  Code  of  Civil  Procedure  have  been  amended  so 
as  to  oonfonn  to  such  provision.  These  sections  originally  related  to  the 
organization  and  the  operation  of  the  general  terms. 

Subdivision  2,  i  191  Code  of  Ciirjl  Procedure  provides  that  "No  appeal 
shall  be  taken  to  said  court  (court  of  appeals)  from  a  judgment  of  affirm* 
ance  hereafter  rendered  in  an  action  to  recover  damages  for  injuries  re- 
sulting in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer,  con- 
veyance, assignment  or  written  instrument,  as  in  fraud  of  the  rights  of 
creditors,  or  in  an  action  to  recover  vvages,  salary  or  compensation  for  serv- 
ices including  expenses  incidental  thereto,  or  damages  for  breach  of  any  con- 
tract therefor,  or  in  an  action  upon  an  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court  is  unan« 
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which  wuB  argued  oia]I,y  in  the  couit,  when  he  was  not  present  and 
sitting  thorohi  as  a  jwdge,"  a  judge  of  such  court  may  participate  in 
the  decieio}!  though  ho  did  not  hear  the  oral  argument. 
2.  Unanimous  Dr.cisfo.N. 
A  decision  of  a  cunrt  is  none  the  less  unanimous  because  a  judge  who 
heard  the  ora!  arguincnl  became  disqualified  before  the  decision. 

Motion  by  defendant-appellant  to  resettlo  order.     Denied. 
For  fonner  opinion,  see  62  Supp.  297. 

Argued  before  Goodrich,  P.   J.,   and   Babtlett,   Hatoh^ 
WooDWABi),  and  Hirschbebg^  JJ. 

Butler,  Notman,  Joline  &  Mynderse,  for  motion. 

Foster  L.  Backus,  opposed. 

Hatch^  J.     This  is  a  motion  to  resettle  the  order  entered 
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Imous,  unless  such  apppellate  division  shall  certify  that  in  its  opinion  a 
question  of  lav  is  invoh'ed  which  ought  to  be  reviewed  by  the  court  of  ap- 
peals, or  unless  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a 
judge  of  the  court  of  appeals/' 

In  Hatroun  v.  Brush  Electric  Light  Co.,  152  N.  T.  212;  40  N.  £.  291,  the 
court  said  *'We  are  of  opinion  that  a  quorum  of  four  justices,  holding  an 
appellate  division,  are  in  contemplation  of  law,  the  appellate  division,  and 
that  their  unanimous  vote  of  aflirmance  is  a  compliance  with  the  provision 
of  the  constitution  and  code. 

W^heD  the  constitution  provides  tliat  four  Justices  shall  constitute  a 
q'^orum,  it  is  in  eftect  conferring  upon  four  the  powers  Mrith  which  fivo  were 
invested.  A  quorum  is  tlic  number  of  the  members  of  a  body  competent  to 
traAitact  buiines(«." 

The  question  as  to  what  constitutes  &  uuanimoiu  decision  of  the  appel- 
late division  also  arises  under  article  0,  §  0  of  the  constitution,  which  con* 
tAirxB  the  following  provision:  *'Xo  unanimous  decision  of  Uie  appellate 
division  of  the  supreme  court  that  there  is  evidence  supporting  or  tending 
to  fustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall  be 
reviewed  by  the  court  of  appeals." 
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hei*ein  by  this  court  bj  omitting  therefrom  the  word  ^'unani- 
mous.'^  The  appellant  claims  that  it  is  entitled  to  have  the  or- 
der so  resettled  for  the  following  reasons :  When  the  case  was 
aigned  orallj  before  this  courts  Mr.  Justice  CuUen  was  a  mem- 
ber of  it,  and  sat  at  the  time  when  the  oral  argument  was  deliv- 
ered. Mr.  Justice  fiartlett,  also  a  member  of  the  courts  was  ab- 
sent^ and  did  not  hear  the  case  orally  argued.  The  other  mem- 
bers of  the  court  were  presnt^  and  constituted,  with  Mr.  Justice 
Cullen^  a  quorum.  After  the  case  was  argued,  and  before  its 
decision^  Mr.  Justice  Cullen  was  designated  by  the  governor  of 
the  state  as  an  associate  judge  of  the  court  of  appeals,  and,  be- 
ing disqualified  by  such  designation,  took  no  part  in  the  decision 
of  the  case.  In  (ids  condition  it  became  necessary  to  order  a  re- 
argument  of  the  case  before  the  court  as  presently  constituted, 
or  that  Mr  Justice  BarUett  should  participate  in  the  decision, 

What  is  Unanimous  Dscision  of  Appellate  Division, — coDtiiiued. 

The  above  constitutional  provision  has  been  embodied  in  subdiyision  4  <^ 
■eetion  101  of  the  Code  of  Civil  Procedure. 

The  burden  of  showing  that  a  decision  of  the  appellate  division  is  unan- 
imous rests  upon  the  party  asserting  it. 
Kaplan  v.  New  York  Biscuit  Co.,  151  N.  T.  171;  46  N.  E.  353. 
Staff  T.  Loewer's  Gabbrinus  Brewing  Co.,  151  N.  Y.  646;  45  N.  £.  1134. 
Lrlbacker  r.  Roth,  155  N.  Y.  064;  40  N.  E.  1099. 
Laidlaw  ▼.  Sago,  158  N.  Y.  73;  52  X.  £.  679. 

Thus  in  order  to  deprive  the  court  of  appeals  of  power  to  review  a  Judg- 
ment of  affirmance  in  an  action  for  a  personal  injury,  the  party  claiming  a 
onanimons  decision  must  establish  that  fact,  and  in  so  doing  recourse  canr 
not  be  had  to  the  opinion,  but  the  same  must  apppear  from  the  judgment  or 
from  a  certifleate  of  the  court  appearing  in  the  record. 

Kaplan  r.  New  York  Biscuit  Co.,  151  N.  Y.  171;  45  N.  E.  353. 

So  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  judgment  below 
was  unanimously  affirmed  is  properly  denied  by  reason  of  the  fact  that  it 
does  not  appear,  either  by  the  judgment  or  order  of  the  appellate  division, 
that  the  decison  of  that  court  was  unanimous. 
•  Irlbaeker  t.  Roth,  155  N.  Y.  604;  49  N.  £.  1009. 

And  the  duty  to  establish  the  unanimity  of  the  decision  is  in  no  way 
affected  by  section  1337  of  the  Code  of  Civil  Procedure  providing  that  where 
the  justices  of  the  appellate  division  from  which  the  appeal  is  taken  are 
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as  necessary  for  a  legal  detormination.  The  latter  course  waa 
adopted,  the  cause  was  decided,  and  the  order  made  which  it  is 
now  asked  we  shoidd  resettle.  It  is  claimed  that,  as  Mr.  Jus- 
tice CuUen  did  not  participate  in  the  decision,  and  as  Mr.  Jus- 
tice Bartlett  did  not  hear  the  oral  argument,  there  was  no  unani* 
mous  decision  of  the  appeal.  If  it  was  proper  to  decide  this 
case  at  all  as  the  court  was  constituted  after  the  retirement  of 
Mr.  Justice  Cullen,  and  if  it  could  make  a  legal  determination 
of  the  case,  it  must  follow  that  it  could  also  make  a  unanimous 
determination.  Beally  the  only  question  inyolved  is  whether 
it  was  competent  for  Mr.  Justice  Bartlett  to  participate  in  the 
decision;  because,  if  it  was  competent,  then  the  court  making 
the  decision  constituted  a  quorum  of  its  members,  and  their 
unanimous  determination  made  it  the  determination  of  the 
court.  Harroun  v.  Brush  Electric  Light  Co.  162  N.  Y.  212 ; 
46  N.  E.  291 ;  88  L.  R.  A.  615.  Mr.  Justice  CuUen's  presence 
and  participation  were  not  essential  to  work  this  result,  for,  if 
he  had  still  remained  a  member  of  the  court,  he  might  have  de- 
clined to  vote,  or  he  might,  by  accident  or  death,  have  been  pre- 
vented from  voting ;  but,  if  a  quorum  still  existed,  which  could 
render  a  decision,  the  determination  made,  all  the  other  members 
of  the  court  concurring,  constituted  a  xmanimous  determination. 
Upon  the  organization  of  the  court  of  appeals  imder  the  consti- 
tution of  1846  the  question  was  raised  as  to  the  right  of  a  mem- 
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divided  as  to  whether  there  is  evidence  supporting  or  tending  to  support 
a  finding  or  verdict  not  directed  by  the  court  a  question  for  review  is  pre- 
sented. 

Laidlaw  v.  Sage,  158  N.  Y.  73;  52  N.  E.  679. 

It  is  a  judgment  of  affirmance,  within  the  meaning  of  subdivision  2  of 
section  191  of  the  Code  of  Civil  Procedure  which  prohibits  appeals  as  of 
right  to  the  court  of  appeals  from  a  judgment  of  affirmance  in  certain  speci- 
fied action  when  the  decision  of  the  appellate  division  is  unanimous,  where 
a  judgment  is  entered  upon  an  order  of  the  appellate  division,  overruling 
exceptions  directed  to  be  heard  by  it  in  the  first  instance,  denying  the  mo- 
tion for  a  new  trial  based  thereon,  and  ordering  judgment  upon  the  verdict. 

Huda  v.  American  Glucose  Co.,  151  N.  Y.  549;  45  N.  E.  942. 
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ber  of  that  court  to  5it  in  review  of  the  determination  of  a  cause 
made  by  the  judge  in  the  supreme  court,  and  it  was  held  that 
authority  existed  in  the  judge  to  sit  in  revieAv  of  such  determina- 
tion.  Pierce  v.  Dolamater,  1  N.  Y.  17.  This  was  followed  by 
other  decisions  to  the  yamc  effect  Oakley  v.  Aspinwall,  8  N. 
Y.  547 ;  Fry  v.  Bennett,  28  N.  Y.  824.  In  the  Oakley  Case  the 
question  arose  as  to  the  authority  of  the  court  to  make  a  deter- 
mination of  a  question  by  less  tiian  the  full  number  of  all  the 
judges,  but,  the  legislature  having  provided  that  six  should  con- 
stitute a  quorum^  it  was  held  that  a  majority  of  that  rnunber  was 
sufficient  to  render  a  decision.  These  cases  discuss,  what  is 
readily  apparent,  the  necessity  of  conferring  power  upon  a  ma- 
jority of  a  quorum  to  legally  determine  the  question.  Where  a 
quorum  of  a  court  is  constituted,  and  it  unanimously  determines 
what  it  has  the  legal  right  to  determine,  such  act  has  the  same 
force  and  effect,  and  becomes  and  is  the  act  of  the  whole  body. 
The  light  of  a  judge  in  the  court  of  appeals  to  sit  in  review  of 
his  own  decision  was  conferred  by  the  constitution,  and  so  con- 
tinued until  the  amendments  to  that  instrument,  which  took  ef- 
fect in  1870,  when  the  rule  was  changed,  and  the  judges  sitting 
in  the  general  tenuis  and  the  court  of  appeals  were  prohibited 
from  reviewing  the  determination  of  decisions  made  by  them 
below.  Eeal  v.  People,  42  N.  T.  270 ;  Pistor  v.  Hatfield,  46 
N.  Y.  249.  We  have  cited  these  cases  for  the  pui*pose  of  show- 
ing that,  where  the  duty  is  devolved  upon  a  judge  who  is  ap- 
pointed in  an  appellate  tribunal  of  determining  the  questions 
submitted  to  that  court  for  determination,  he  is  required  by  law 
to  perform  the  same,  and,  in  the  absence  of  some  prohibition, 
either  constitutional  or  statutor}',  his  duty  is  to  participate  in  the 
decisions  of  the  tribunal  of  which  he  is  a  member.  It  was  held 
in  Coming  v.  Slosson,  16  N.  Y.  294,  that  a  judge  sitting  at  gen- 
eral term,  who  had  not  heard  the  argument  of  the  cause,  was 
competent  to  sit  with  two  others  who  heard  it,  for  the  purpose 
of  constituting  a  quonun.  In  that  case,  however,  the  judge  took 
no  part  in  the  decision,  and  subsequent  decisions  seem  to  indi- 
cate that  it  would  have  been  error  for  him  so  to  do.     Shaw  v. 
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People^  8  Hun,  272 ;  Fan-ott  y.  Knickerbocker  Ice  Co.  88  How. 
Pr.  608.  But  we  are  inclined  to  the  view  that  prior  to  the 
amendment  of  the  constitution  in  1870  a  judge  might  have  par- 
ticipated in  a  decision  in  which  he  did  not  hear  the  argument, 
based  upon  the  authority  and  reasons  already  assigned.  But, 
however  this  may  be,  and  aflsnming  that  he  would  not  have  been 
so  authorized,  yet,  in  view  of  the  present  state  of  the  law,  we  are 
clearly  of  the  opinion,  that  this  authority  is  conferred.  Section 
46  of  the  Code  of  Civil  Procedure,  as  adopted  in  1876,  provided, 
among  other  things,  that  a  judge  other  than  a  judge  of  the  court 
of  appeals  should  not  decide  or  take  part  in  the  decision  of  a 
question  argued  orally  in  the  court,  when  he  was  not  present, 
and  sitting  therein  as  a  judge.  This  language  is  prohibitory  of 
such  authority  if  it  had  before  existed,  as  it,  in  effect,  says  that 
no  judge  except  a  judge  of  the  court  of  appeals  shall  participate 
in  the  determination  of  a  question  where  he  has  not  heard  the 
oral  argument.  This  prohibition  continued  until  1897,  when 
this  section  of  the  Code  was  amended  so  as  to  read: 

"A  judge  other  than  a  judge  of  the  court  of  appeals,  or  of  the  appellate 
division  of  the  supreme  court,  shaU  not  decide  or  take  part  in  the  decision 
of  a  question  which  was  argued  orally  in  the  court,  when  he  was  not  present 
and  sitting  therein  as  a  judge."    Laws  1897,  c.  268. 

We  have,  therefore,  this  result :  Assuming  that  Mr.  Justice 
Bartlett  could  not  have  participated  in  this  decision,  yet  he  was 
authorized  to  sit  in  order  to  constitute  a  quorum;  and,  with  a 
quorum  established,  a  decision  could  be  rendered ;  and,  as  there 
was  no  dissent,  and  the  remaining  members  of  the  court  had 
authority  to  decide,  and  were  imanimous  in  their  decision,  such 
decision  operates  as  a  unanimous  decision  of  the  court.  If, 
however,  we  should  be  wrong  in  this  view,  the  statute  as  now 
amended  clearly  confers  authority  upon  a  justice  of  this  court 
to  participate  in  a  decision  rendered  by  it,  even  though  he  did 
not  heiar  the  oral  argument.  This  is  expressly  conferred  by  the 
amendment  to  the  Code  in  1897,  and  the  same  rule  is  made  ap- 
plicable to  this  court  as  it  theretofore  existed  in  the  court  of  ap- 
peals.    It  is  clear,  therefore,  that  Mr.  Justice  Bartlett  was  not 
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onlj  present^  and  that  a  quorum  existed,  but  tliat  he  was  authoi> 
ized  to  participate  in  the  decision  which  was  rendered,  by  ex- 
press authority  of  law,  even  though  he  did  not  hear  the  oral  ar- 
gument Such  participation  made  the  decision  of  this  court  a 
unanimous  decision,  in  consequence  of  which  the  order  correctly 
recites  such  fact  If  this  court,  in  its  decision  of  the  appeal, 
has  committed  an  error  which  entitles  the  party  to  a  reargument 
of  the  case,  instead  of  a  motion  to  resettle  the  order,  it  should 
ask  permission  to  reargue  it 

It  follows  that  the  motion  should  be  denied.     All  concor, 
cept  EiBSGHBSBQ^  J.,  who  takes  no  part 
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WOOD  V.  WOOD. 
[ MUo. /  96  St.  B«p.  8Sk;  9S  Bupp.  S54.] 

t 

(BuprmM  Court,  BpeoM  Term,  New  York  County,  Deoemher,  1899  J 

1.  SflPAB^TiDir— AuMoirT--C(mNSKL  Fees. 

Plaintiif  in  an  action  for  separation  alleged  defendant's  abusiye  language, 
threats,  insuffldent  support;  also  neglect  of  her  during  illness.  It  ap- 
peared that  she  was  in  very  bad  health,  and  in  need,  and  that  the  police 
court  had  refused  her  alimony  because  her  husband  had  offered  her  a 

Nora. — Ajjmoky  akd  Counbel  Fees  in  Action  tor  Sepab^tion. 

a.  Temporary  iHimony, 

1.  In  general. 

2.  Eaiahlishment  of  marriage, 

3.  Agreements, 

4.  Rule  in  New  York  City. 
6.  Duration. 

b.  Permanent  aUmony, 

c.  Counsel  fees  and  expenses, 

d.  Amount. 

^  e.  Modifioation, 

f.  Enforcement. 

1.  In  general. 

2.  Security  and  sequestration, 

3.  Contempt, 
g.  Practice. 

^  1.  In  general. 

2.  Institution  of  proceedings, 

3.  Appeal. 


a.  Temporary  alimony. 

1.  In  general. 

The  part  of  |  1769  Code  Civil  Procedure  here  applicable  is  as  follows: 
Where  an  action  is  brought,  as  prescribed  in  either  of  the  last  two  articles. 
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home.  Held,  under  theee  circumBtances,  and  in  Tiew  of  the  f aet  that 
her  suit  for  separation  made  it  impoesible  for  her  to  live  with  her  hua- 
bandj  that  this  was  a  proper  case  for  the  granting  of  alimony  and  oonn- 
sel  fee  by  the  supreme  eourt. 

2.  Bamb— Wax's  Attobnst— Husbaioi'b  Liahilitt. 

An  attorney  may  maintain  an  action  against  a  husband  for  serrieee  ren- 
dered the  wife  in  a  suit  for  separation. 

Action  by  Mary  Wood  against  James  Wood  for  separation. 
Motion  by  plaintiff  for  alimony  and  counsel  feeu    Allowed. 

J.  B.  Lockwood,  for  the  motion. 

O.  JET.  Hart,  opposed. 

Giij>EBSLBxys^  J.  The  motion  is  for  alimony  and  connsel  fee 
in  a  separation  case  brought  by  the  wife  against  the  husband. 
The  facts  appear  to  be  as  follows,  vis :    The  wife  brought  a  for- 
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the  eonrt  may,  in  its  discretion,  during  the  pendency  thereof,  from  time  to 
time,  make  and  modify  an  order  or  orders,  requiring  the  husband  to  pay 
any  sum  or  sums  of  money  necessary  to  enable  the  wife  to  carry  on  or  de- 
fend the  action,  or  to  provide  suitably  for  the  education  and  maintenance 
of  the  children  of  the  marriage,  or  for  the  support  of  the  wife,  haying  re- 
gard to  the  circumstances  of  the  respective  parties. 

The  authority  of  the  court  to  award  alimony  and  counsel  fees  is  based 
upon  statute. 

Oullen  y.  CuUen,  56  Super.  346;  18  St  Rep.  381. 

Kamp  y.  Kamp,  69  N.  T.  212. 

Griffin  y.  Griffin,  47  N.  Y.  134. 

Erkenbraeh  y.  Erkenbrach,  96  N.  Y.  466. 

The  granting  of  alimony  pendente  lite  is  in  the  discretion  of  the  court 

Douglas  y.  Douglas,  13  Abb.  N.  S.  201. 

HoUerman  y.  Hollerman«  1  Barb.  64. 

BisseU  y.  BisseU,  1  Barb.  430;  3  How.  Pr.  242. 

Carpenter  y.  Carpenter,  10  How.  Pr.  639. 

Solcmion  y.  Solomon,  28  How.  Pr.  218;  3  Robt  660. 

Worden  y.  Worden,  3  Edw.  Ch.  387. 

Bonbon  Y.  Bonbon,  3  Robt  715. 

A  temporary  allowance  for  the  wife's  support  and  expenses  of  the  suit  is 
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mer  action  for  a  divoroe  on  the  ground  of  adulteiy.  The  action 
was  tried  before  Mr.  Justice  ^eekman,  and  the  complaint  dis- 
missed for  insufficient  proof  of  defendant's  adultery.  The  wife 
then  brought  this  action  for  a  separation  on  the  ground  of  cruel 
and  inhuman  treatment,  consisting  of  abusive  language,  threats, 
and  insufficient  support,  and  also  of  neglect  of  plaintiff  in  her 
illness.  The  plaintiff  claims  that  the  defendant  earns  $100  a 
month,  while  the  defendant  asserts  that  he  only  earns  $18  a 
weeL  He  is  an  engineer  on  the  elevated  railroad  in  this  city. 
The  plaintiff  has  applied  several  times  to  the  police  courts,  and 
the  defendant  has  been  ordered  to  contribute  in  various  sums  to 
plaintiff's  support.  Subsequently  the  parties  went  to  live  to- 
gether again,  and  the  orders  of  the  police  courts  ceased  to  be 
effective.  The  plaintiff  went  afterwards  to  live  with  her  daugh- 
ter, as  she  was  unable  to  get  on  with  her  husband,  and  the  hus- 
band for  some  time  continued  to  send  five  dollars  a  week  to  the 
daughter,  but  has  now  ceased  to  do  so,  and  no  arrangement  at 
present  appears  to  be  in  force  for  the  support  of  the  plaintiff, 
proof  is  also  produced  to  the  effect  that  plaintiff  is  in  very  bad 
health,  and  is  in  need  of  assistance.  As  a  general  rule,  I  think 
that  applications  for  alimony  in  separation  cases,  where  the  wife 
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almost  a  matter  of  ooune,  where  it  is  probable  that  she  will  sucoeed  in  the 
action,  and  she  is  destitute. 

Jones  V.  Jones»  2  Barb.  Ch.  146. 

Wright  V.  Wrights  1  Edw.  Ch.  62. 

But  in  order  to  be  entitled  to  alimony  and  counsel  fees  pendente  lite  the 
wife  must  show  a  meritorious  suit  and  good  grounds  for  such  aUowano^ 
Worden  v.  Wordei^  8  Edw.  Ch.  387. 
Bissell  ▼.  Bissell,  1  Barb.  480;  8  How.  Pr.  242. 
Carpenter  t.  Garpenter,  19  How.  Pr.  689. 
Douglas  ▼.  Douglas,  13  Abb.  (N.  8.)  291. 
Bertschj  t.  Bertschy,  14  Week.  Dig.  111. 

Alimony  will  be  denied  where  the  plaintiff  fails  to  show  facts  to  establish 
any  of  the  causes  for  which  the  statute  proTides  a  separation  can  be  ad* 
judged. 

Davis  T.  DarU,  76  N.  Y.  221. 
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IB  the  plaiBitff,  should  be  made  to  the  police  courtSi  which  are 
abundaDtly  provided  with  means  to  make  the  husband  properly 
contribute  to  the  support  of  his  wife ;  while  the  coimsel  fee  might 
await  the  result  of  the  action,  as  the  attorney  can  maintain  an 
action  against  the  husband  for  services  rendered  to  the  wife  in  a 
separation  case.  See  Naumer  v.  Gray,  28  App.  Div.  529 ;  85 
St.  Bep.  222;  51  Supp.  222.  There  are,  however,  exceptional 
cases,  where  the  application  can  better  be  addressed  to  the  su- 
preme court.  I  think  this  is  one  of  them.  The  plaintiff  has 
already  made  several  attempts  to  have  the  matter  of  her  support 
satisfactorily  determined  in  the  police  courts,  and  the  last  time 
the  court  appears  to  have  refused  to  give  her  any  support  for  the 
reason  that  her  husband  offered  her  a  home.  She  claims  that 
the  home  was  not  suited  to  one  in  her  delicate  health;  besides 
which,  the  commencement  of  this  action  for  a  separation  renders 
it  impossible  for  her  to  live  with  her  husband.  I  am  of  opinion 
that  the  plaintiff  should  have  $6  a  week  alimony  and  a  coxmsel 
fee  of  $25. 

Ordered  accordingly. 
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When  it  seems  reasonably  certain  from  the  affidaTits,  on  a  motion  for  ali- 
mony and  counsel  fees,  that  the  wife  has  odequate  pecuniary  resources  of 
her  own,  the  same  wUl  be  denied. 

Maxwell  ▼.  Maxwell,  28  Hun,  666. 

Ck>llins  T.  Collins,  80  N.  Y.  1. 

Alimony  or  counsel  fees  cannot  be  given  to  a  wife  merely  to  punish  a  huA- 
band  because  he  refuses  to  consent  to  a  reference  of  the  action  or  because  it 
appears  he  is  an  unworthy  person. 

Patterson  y.  Patterson,  4  App.  Div.  146;  74  St.  Rep.  502;  38  Supp.  637. 

There  should  not  be  a  denial  of  temporary  alimony  on  the  ground  of  the 
husband's  inability  to  pay  the  same,  unless  he  shows  such  inability  by  con- 
yincing  proof. 

Ward  y.  Ward,  29  Abb.  N.  C.  256;  21  Supp.  795. 

The  court  has  power  to  grant  tf«mporary  alimony  where  it  is  alleged  by 
plaintiff  that  defendant  on  various  occasions  wantonly  and  maliciously 
charged  her  with  unchastity  and  infidelity  to  her  marriage  fows,  that  on 
one  occasion  he  pointed  a  pistol  at  her  head,  when  angry,  apparently  with 
intent  to  kill  her,  and  on  another  occasion  orders  her  out  of  the  house  and 
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■aid  be  would  make  it  too  hot  for  her  and  threatened  to  murder  her,  al- 
though such  allegations  are  denied  by  the  defendant. 

Kennedy  y.  Kennedy,  73  N.  Y.  369. 

A  wife  is  not  entitled  to  alimony  who,  without  any  assigned  cause,  fuits 
the  home  provided  for  her  by  her  husband,  and  goes  to  live'elsewhere,  with- 
out offering  to  return  or  to  live  with  him. 

Boubon  ▼.  Boubon,  3  Rcbt.  716. 

HoUerman  ▼.  HoUerman,  1  Barb.  64. 

Temporary  alimony  and  counsel  fees  cannot  be  granted  in  an  action  for 
maintenance  and  support  simply. 
Kamsden  v.  Ramsden,  91  N.  Y.  281. 

If  a  husband  bring  an  action  for  separation  against  his  wife  he  must  pro- 
fide  for  her  support  and  help  her  to  make  defense. 
Purcell  y.  Purcell,  3  Edw.  Gh.  194. 

Where  it  appears  that  the  wife  is  an  habitual  drunkard  and  the  defendant 
allows  her  $2.00  per  week,  an  allowance  of  temporary  alimony  and  counsel 
fees  is  properly  refused  until  a  reference  is  had  to  ascertain  whether  the 
sum  paid  her  is  enough  and  whether  she  can  be  entrusted  with  money. 

Saunders  ▼.  Saunders,  2  £dw.  Ch.  491. 

Temporary  alimony  will  be  denied  in  an  action  for  s^aration  on  the 
ground  of  desertion,  where  it  appears  that  the  wife  had  refused,  without 
reason,  to  live  in  a  suitable  home  provided  by  the  defendant  and  had  caused 
him  to  be  ejected  from  the  home  in  which  they  were  living. 

Kirsch  v.  Kirsch,  46  St.  Rep.  287;  18  Supp.  447. 

Alimony  pendente  lite  will  be  refused  a  wife  in  an  action  for  s^aration 
tn  the  ground  of  cruelty  and  abandonment  and  to  set  aside  a  voluntary 
agreement  of  separation,  where,  the  cruel  treatment  took  place  before  the 
making  of  the  agreement  and  the  only  abandonment  was  under  and  pursu- 
ant  to  the  agreement. 

Curtis  V.  Curtis,  29  Misc.  267;  96  St.  Rep.  69;  61  Supp.  69. 

So,  alimony  pendente  lite  will  bo  refused  where  the  alleged  abandonment 
consisted  in  the  wife's  refusal  to  live  elsewhere  than  in  a  residence  of  her 
own  selection. 

Bethune  v.  Bethune,  6  Law.  Bull.  71. 

In  an  action  for  separation  on  the  ground  of  emeliy  and  inhuman  treat- 
ment one  instance  of  cruelty  is  not  sufficient  to  warrant  an  allowance  of  ali- 
mony and  counsel  fees. 

Solomon  v.  Solomon,  3  Robt.  669. 

The  wife  cannot  be  allowed  temporary  alimony  where  she  was  guilty  of 
licentitious  conduct  and  misbehavior  before  the  alleged  acts  of  cruel  treat- 
ment by  the  Jiusband. 

Bedell  v.  Bedell,  1  Johns.  Ch.  604. 

A  denial  in  the  answer  that  plaintiff  was  an  actual  resident  of  the  state 
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at  the  time  of  the  commencement  of  the  action,  and  an  allegation  that  an- 
other action  for  the  same  cause  is  pending  between  the  parties  in  a  court  of 
another  state  does  not  deprive  the  court  of  power  to  grant  temporary  ali- 
mony. 

Brinkley  v.  Brinkley,  50  N.  Y.  184. 

As  a  rule  alimony  pendente  lite  can  only  be  allowed  for  future  support 
and  cannot  be  granted  for  past  maintenance. 
Collins  V.  Collins,  10  Hun,  272. 

Thrall  y.  Thrall,  83  Hun,  188;  64  St.  Rep.  145;  31  Supp.  691. 
Beadleston  v.  Beadleston,  103  N.  Y.  402;  8  N.  E.  735. 
McCarthy  v.  McCarthy,  137  N.  Y.  600,  33  N.  E.  660. 

The  fact  that  temporary  alimony  was  not  demanded  in  the  complaint  does 
not  prevent  the  court  from  granting  the  same. 
Hecht  ▼.  Hecht»  14  Misc.  697;  71  St.  Rep.  10;  30  Supp.  271. 

2.  Establishment  of  marriage. 

In  order  to  warrant  the  allowance  of  alimony  and  counsel  fees  pending 
an  action  for  separation,  the  marriage  between  the  parties  must  be  presump- 
tively established. 

Blinks  V.  Blinks,  6  Misc.  193;  26  Supp.  768. 

Brinkley  v.  Brinkley,  60  N.  Y.  184. 

Humphreys  v.  Humphreys,  49  How.  Pr.  140. 

Smith  V.  Smith,  1  Edw.  Ch.  265. 

Herforth  v.  Herforth,  2  Abb.  Pr.  (N.  S.)  483. 

Thus,  alimony  and  counsel  fees  will  be  denied  in  an  action  for  leparatioQ 
by  the  alleged  second  wife  of  a  bigamist. 
Blinks  V.  Blinks,  5  Misc.  193;  25  Supp.  768. 

So,  an  allowance  of  alimony  and  counsel  fees  is  not  warranted  where  the 
wife  merely  shows  a  cohabitation  between  the  parties  during  some  four 
years,  which  appears  to  have  been  illicit  in  its  character,  and  meretricious 
from  the  beginning. 

Humphreys  v.  Humphreys,  49  How.  Pr.  140. 

But  where  the  complaint  alleges  marriage,  cohabitation  and  great  cruelty 
of  the  plaintiff,  temporary  alimony  and  money  to  carry  on  the  suit  will  not 
be  denied  because  the  husband  merely  denies  the  marriage. 

Smith  V.  Smith,  1  Edw.  Ch.  255. 

It  is  sufficient  proof  of  marriage  to  warrant  the  granting  of  temporary 
alimony  and  counsel  fees  where  cohabitation  with  a  recognition  thereof  by 
the  defendant  is  shown,  and  it  is  also  shown  that  on  many  occasions  and 
in  the  presence  of  witnesses,  he  treated  the  plaintiff  as  his  wife,  notwith- 
standing the  fact  that  the  wife  has  acted  inconsistently  with  her  claim  as  a 
wife,  and  has  even  commenced  suits  against  the  defendant  by  her  former 
name. 

Herforth  v.  Herforth,  2  Abb.  Pr.  <N.  S.)  483. 

VII.  N.  Y.  A.  C.  16  -^ 
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It  is  not  neoesBary,  in  an  application  for  aliinonj  pendente  lite,  that  the 
marriage  should  he  as  conclusively  shown  as  is  required  before  permanent 
alimony  and  a  final  decree  can  be  granted. 

Brinkley  ▼.  Brinkley,  50  N.  Y.  184. 

3.  AgreemenU. 

As  a  general  rule,  an  agreement  between  the  parties  to  the  action  made 
during  the  pendency  thereof  respecting  payment  of  alimony,  will  not  he  tak- 
en into  consideration  by  the  court  in  allowing  or  fixing  the  same,  unless  the 
amount  arrived  at  in  the  agreement  was  fair  and  reasonable. 

Daggett  V.  Daggett,  5  Paige,  600. 

Dailey  v.  Dailey,  0  Misc.  511;  61  St  Rep.  94;  30  Supp.  337. 

Thrall  v.  Thrall,  83  Hun,  188;  64  St.  Rep.  145;  31  Supp.  59. 

Van  Gieeon  v.  Van  Gieeon,  26  App.  Div.  347;  83  St  Rep.  781;  49  Supp. 
781. 

But  where  the  defendant  has  stipulated  to  pay  plaintiff  a  specified  sum 
per  week,  in  default  of  payment  of  which  she  may  apply  for  and  be  granted 
by  the  court  alimony  in  the  same  amount,  the  court,  upon  defendant  discon- 
tinuing such  payments,  may  grant  alimony  in  such  amount 

Thrall  v.  Thrall,  83  Hun,  188;  64  St  Rep.  145;  31  Supp.  591. 

Where  an  action  by  a  wife  for  separation  is  discontinued  upon  the  execu- 
tion of  a  sealed  agreement  in  which  the  husband  agrees  to  pay  his  wife  a 
fixed  sum  per  week  for  her  maintenance  besides  certain  counsel  fees,  and  it 
is  further  provided  that  upon  his  default  she  may  sue  again  for  separation 
and  apply  for  alimony  and  counsel  fees,  and  the  wife,  upon  the  husband's 
failure  to  perform  the  agreement  begins  another  action,  it  is  proper  for  the 
court  to  make  an  order  therein  requiring  the  husband  to  pay  alimony  and 
counsel  fees  at  substantially  the  same  rates  as  he  had  agreed  to  pay. 

Van  Gieson  v.  Van  Gieson,  20  App.  Div.  347;  83  St  Rep.  781;  49  Supp. 
T81. 

An  agreement  by  a  wife  to  pay  her  attorney  a  certain  percentage  of  any 
sum  or  sums  that  may  be  allowed  for  alimony  is  void  at  against  public  poli- 
cy, and  an  order  cannot  be  made  granting  temporary  alimony  and  counsd 
fees,  which  authorizes  partial  compliance  with  the  terms  of  such  agreement 

VanVleck  t.  VanVleck,  21  App.  Div.  272;  81  St  Rep.  470;  47  Supp.  470. 

4.  Rule  in  Sew  york  City. 

As  a  rule  temporary  alimony  and  counsel  fees  in  actions  for  separation 
hare  been  denied  in  the  recent  cases  arising  in  New  York  City. 

Le  Bowski  v.  Le  Bowski,  27  Misc.  759;  93  St  Rep.  499;  59  Supp.  409. 
Israel  v.  Israel,  28  Misc.  57:  93  St  Rep.  800;  59  Supp.  800. 
Ruopp  V.  Ruopp,  35  Supp.  251. 
Patton  T.  Patton,  13  Misc.  726;  69  St  Rep.  567;  35  Supp.  250. 
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6.  Duration, 

Temporary  alimony  granted  to  the  wife  is  to  be  paid  up  to  the  time  of 
tlie  entry  of  judgment,  even  if  the  decision  at  the  trial  is  adverse  to  her. 
Wood  V.  Wood,  7  Lans.  204. 
Moncrief  t.  Monerief,  15  Abb.  Pr.  187. 

But  in  the  case  of  an  appeal  by  the  wife  from  a  judgment  in  the  action 
against  her  the  order  for  temporary  alimony  does  not  continue. 
Wood  V.  Wood,  7  Lans.  204. 
Moncrief  v.  Moncrief,  15  Abb.  Pr.  187. 

It  seems  that  where  the  husband  has  appealed  from  a  Judgment  in  the 
wife's  favor,  which  awards  her  alimony  and  counsel  fees,  payment  of  which 
has  been  stayed  pending  the  appeal,  and  the  wife  has  no  means  of  support 
or  for  defending  the  appeal,  the  court  may  order  the  husband  to  pay  her 
certain  amounts  until  the  appeal  is  decided. 

McBride  v.  McBride,  119  N.  Y.  519;  23  N.  E.  1066. 

In  the  case  last  cited,  however,  the  allowance  was  made  upon  the  condi- 
tion that  plaintiff  stipulate  that  the  sums  so  paid  should  be  applied  on  the 
permanent  alimony  in  case  of  affirmance  of  the  judgment. 

b.  Permanent  alimony, 

S  1771  Code  Civil  Procedure  provides  as  follows:  Where  an  action  is 
brought  by  either  husband  or  wife,  as  prescribed  in  either  of  the  last  two 
articles,  the  court  must,  except  as  otherwise  expressly  prescribed  in  those 
articles,  give,  either  in  the  final  judgment,  or  by  one  or  more  orders,  made 
from  time  to  time,  before  final  judgment,  such  directions  as  justice  re- 
quires, between  the  parties,  for  the  custody,  care,  education,  and  mainte- 
nance of  any  of  the  children  of  the  marriage,  and  where  the  action  is 
brought  by  the  wife,  for  the  support  of  the  plaintiff.  The  court  may,  by  or- 
der, upon  the  application  of  either  party  to  the  action,  after  due  notice  to 
the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment,  annul,  vary  or  modify  such  directions.  But  no 
such  application  shall  be  made  by  a  defendant  unless  leave  to  make  the  same 
shall  have  been  previously  granted  by  the  court  by  order  made  upon  or  with- 
out notice  aa  the  court  in  its  discretion  may  deem  proper  after  presentation 
to  the  court  of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained. 

In  making  a  provision  for  the  support  of  the  wife  in  a  judgment  in  her 
favor,  the  court  should  consider  the  circumstances  of  the  parties  existing  at 
the  time  of  the  final  judgment. 

CuUen  V.  Cullen,  55  Super.  346;  18  St  Rep.  381 ;  28  Week.  Dig.  273. 

A  wife  will  be  granted  a  small  sum  weekly  as  alimony,  although  the  de- 
fendant, by  reason  of  old  age  and  his  physical  condition,  is  unable  to  earn 
anything  towards  her  support,  and  has  no  property  except  real  estate,  the 
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income  from  which  does  not  exceed  $1,000,  and  most  if  not  all  of  the  latter  i» 
needed  for  his  support,  and  she  had  caused  to  be  instituted  against  him 
criminal  proceedings  for  abandonment  and  non-support,  in  which  he  was 
obliged  to  pay  out  considerable  sums  for  his  defense. 
CuUen  T.  Cnllen,  23  Misc.  SO;  84  St.  Rep.  433;  50  Supp.  433. 

A  Judgment  for  support  and  maintenance  cannot  be  rendered  where  suffi- 
cient grounds  for  a  separation  are  not  shown. 

Atwater  v.  Atwater,  63  Barb.  621 ;  36  How.  Pr.  431. 
Bloodgood  T.  Bloodgood,  Daily  Reg.  Apr.  30,  1884. 

If  the  husband  be  granted  a  judgment  of  separation  the  wife  is  not  enti- 
tled to  alimony  and  counsel  fees. 
Perry  v.  Perry,  2  Barll.  Ch.  311. 
Palmer  y.  Palmer,  1  Paige,  276. 
Waring  v.  Waring,  100  N.  Y.  670;  3  K.  E.  280. 

And  the  fact  that  the  husband  received  large  sums  <^  money  belonging  to 
his  wife  does  not  affect  the  question. 
Perry  v.  Perry,  2  Barb.  Ch.  311. 
Waring  ▼.  Waring,  100  N.  Y.  670;  3  N.  E.  289. 

It  is  improper  for  the  final  decree  to  contain  a  provision  setting  apart  for 
the  uae  of  a  wife  and  her  child  such  portion  of  the  defendant's  household 
goods  as  the  statute  provides  must  be  set  apart  for  a  widow  and  minor  chil- 
dren of  a  decedent. 

Doe  V.  Doe,  62  Hun,  406;  6  Supp.  614. 

c.  Counsel  feet  and  expenses. 

An  allowance  for  counsel  fees  is  more  readily  granted  than  for  temporary 
alimony. 
Douglas  V.  Douglas,  13  Abb.  (N.  S.)  201. 
Bertschy  v.  Bertechy,  14  Week.  Dig.  111. 

In  the  cases  last  cited  an  allowance  for  counsel  fees  was  granted,  the 
plaintiff  having  made  out  a  prima  facie  case,  and  it  being  shown  that  her 
income  was  insufficient  to  support  her  and  pay  the  expense  of  the  action. 

In  determining  the  amount  to  be  allowed  a  wife  for  counsel  fees,  the  prob- 
able result  of  the  action  should  be  considered,  and  if  she  is  liable  to  fail  the 
allowance  should  be  small. 

Browne  v.  Browne,  9  Civ.  Pro.  180. 

Bertschy  v.  Bertschy,  14  Week.  Dig.  111. 

An  allowance  for  counsel  fees  may  be  made  to  the  wife's  attorney,  upon  a 
discontinuance  of  the  action,  where  the  parties  have  adjusted  their  differ- 
ences between  themselves. 

Louden  v.  Louden,  65  How.  Pr.  411. 

Where  after  the  service  of  defendant's  answer,  the  plaintiff  returned  to 
thereafter  resided  with  the  husband,  a  motion  made  by  counsel  in  plain- 
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tiS*s  name  for  an  allowance  of  counsel  fees,  without  notice  to  her  and  with- 
out showing  that  she  was  unable  to  satisfy  such  claim,  will  be  denied. 
Chase  v.  Chase,  29  Hun,  627. 

However,  on  a  subsequent  motion,  in  the  action  last  cited,  on  notice  to 
both  parties  and  the  husband's  attorney,  the  court  ordered  the  defendant 
to  pay  $25  and  $10  costs  of  the  motion. 

An  application  by  the  plaintiff  to  compel  the  defendant  to  pay  the  costs 
and  expenses  of  the  action  will  be  granted,  w!iere  after  the  commencement 
thereof  an  agreement  was  made  by  which  the  plaintiff  was  to  return  to  and 
live  with  the  defendant  and  he  was  to  pay  the  costs  and  expenses  of  her  at- 
torney, but  after  her  return  he  served  a  verified  Answer  and  refused  to  maJn 
the  payments  agreed. 

Smith  V.  Smith,  35  Hun,  378. 

The  court  may,  after  judgment  in  the  wife's  favor  and  pending  an  appeal 
from  a  part  thereof  by  the  defendant,  allow  the  plaintiff  a  counsel  fee  in  ad- 
dition to  that  previously  allowed  for  the  same  purpose. 

Winton  v.  Winton,  12  Abb.  N.  C.  159. 

A  wife,  who  has  been  allowed  $100  counsel  fees  to  prosecute  her  action, 
cannot  after  she  has  succeeded  in  making  out  her  case,  have  another  allow* 
ance  for  the  same  purpose. 

Pountney  v.  Pountney,  32  St.  Bep.  335;  10  Supp.  192. 

An  allowance  for  counsel  fees  and  expenses  cannot  be  made  for  past  senr- 
ioes  and  expenditures. 

Straus  V.  Straus,  67  Hun,  491 ;  50  St.  Rep.  846;  22  Supp.  667. 
Stampfer  v.  Stampfer,  33  St.  Bep.  807;  11  Supp.  588. 
Atherton  v.  Atherton,  82  Hun,  179;  64  St.  Rep.  798;  31  Supp.  977. 
McCarthy  v.  McCarthy,  137  N.  T.  500;  33  K.  K  550. 

But  the  judgment  may  provide  for  past  expenses  of  the  wife  for  support 
and  maintenance. 

Percival  v.  Percival,  124  N.  T.  637;  26  N.  E.  540. 

There  is,  however,  a  tendency,  of  the  courts  to  make  allowances  for  such 
services  and  expenses  where  it  is  shown  that  the  same  are  necessary  to  enai- 
ble  the  wife  to  carry  on  or  further  defend  the  action. 

Stampfer  v.  Stampfer,  :)3  St.  Rep.  807;  11  Supp.  588. 

Atherton  v.  Atherton,  82  Hun,  179;  64  St  Rep.  798;  31  Supp.  977. 

McCarthy  v.  McCarthy,  137  N.  Y.  500;  33  N.  E.  550. 

Where,  after  the  parties  had  entered  into  certain  terms  of  settlement  b^ 
tween  themselves,  the  defendant  moved  to  discontinue  the  action,  but  the 
court  instead  of  granting  the  motion,  considered  all  questions  involved  and 
rendered  a  decree  of  separation,  an  allowance  of  a  sum  as  counsel  fee  is  prop- 
er although  the  services  were  past. 

Green  v.  Green,  3  Daly,  358;  40  How.  Pr.  466. 

The  court  will  deny  a  motion  for  an  allowance  for  past  expenses  and  fa- 
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tore  MTvicet  where  the  moving  affidavits  etate  that  the  party  owes  her  at- 
torney a  certain  sum,  but  do  not  speoiiy  the  services  for  which  the  indebted- 
ness was  incurred. 
Emerson  v.  Emerson,  20  Supp.  291. 

A  husband  may  be  required  to  take  up  the  referee's  report  and  pay  his 
fees,  where  a  reference  had  been  ordered,  upon  an  application  by  the  wife 
for  alimony  and  counsel  fees,  and  the  referee  had  reported  in  her  favor. 

Early  v.  Early,  2  How.  Pr.  (N.  8.)  239;  8  av.  Pro.  68. 

But  it  is  not  prqper  to  compel  a  husband  to  pay  for  the  printing  of  papers 
on  an  appeal  by  his  wife,  notwithstanding  she  is  old,  very  poor  and  there- 
fore unable  to  pay  the  same  herself. 

Fagan  v.  Fagan,  39  Hun,  631. 

In  order  to  sustain  an  allowance  for  counsel  fees  it  is  not  necessary  to 
give  proof  of  the  amount  of  labor  or  the  value  of  the  services  of  counsel,  as 
the  court  may  determine  from  its  own  experience  and  from  the  facts  and 
circumstances  of  the  case^  as  disclosed  by  the  papers,  what  is  a  reasonable 
fee. 

Hecht  V.  Hecht»  14  Misc.  697;  71  St  Rep.  10;  30  Supp.  271. 

Where  an  order  was  made  allowing  alimony  and  "$100  for  counsel  fees 
pending  the  litigation,''  the 'defendant  cannot,  after  the  plaintifT  has  suc- 
ceeded, have  a  portion  of  the  $100  applied  to  the  payment  of  witness  fees, 
although  the  check  by  which  the  same  was  paid  stated  that  $60  was  for  wit- 


Pountney  v.  Pountney,  32  St.  Rep.  336;  10  Supp.  192. 

$60  counsel  fees  is  reasonable  and  proper  where  the  defendant's  income^  as 
claimed  by  him,  is  only  $12  weekly. 
Bertschy  v.  Bertschy,  14  Week.  Dig.  111. 

d.  Amount, 

The  proportion  of  the  husband's  estate  or  income  to  be  allowed  to  the  wife 
for  alimony,  either  pending  the  litigation,  or  on  a  final  decree  of  separation, 
is  in  the  discretion  of  the  court. 

Lawrence  v.  Lawrence,  3  Paige,  267. 

The  allowance  for  temporary  alimony  will  be  limited  to  the  actual  wants 
of  the  wife,  until  the  result  of  the  action  in  her  favor  establishes  her  right 
to  a  more  liberal  provision. 

Germond  v.  Gkrmond,  4  Paige,  643. 

In  determining  the  amount  to  be  allowed  as  alimony  pendente  lite,  the 
court  should  consider  the  nature  of  the  action,  whether  or  not  the  wife  has 
a  good  cause  of  action,  the  probable  difficulty  in  proving  her  case,  the 
strength  of  the  case  she  is  required  to  meet  the  probable  expense  of  carry- 
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ing  on  the  litigation,  and  the  means,  expenditureSi  and  apparent  condition 
of  the  husband. 
Patterson  v.  Patterson,  4  App.  Div.  146;  74  St.  Rep.  602;  38  Supp.  637. 

In  arriving  at  the  amount  of  alimony  the  court  must  take  into  considera- 
tion the  nature  and  amount  of  the  husband's  means,  the  claims  of  his  chil- 
dren and  others  upon  him  for  sustenance  and  education,  and  his  ability  to 
support  himself  by  his  own  exertions. 

Lawrence  v.  Lawrence,  3  Paige,  267. 

In  the  case  last  cited  the  real  property  of  the  defendant  amounted  to 
$2,200,  the  income  of  which  was  about  $165;  the  personal  property  was 
worth  $600  from  which  there  was  no  income.  The  court  allowed  $76  per 
year  alimony  pendente  lite. 

In  estimating  the  amount  of  temporary  alimony  regard  may  be  had  to  the 
expense  of  board  and  clothing  at  the  place  where  the  wifes'  relatives  reside, 
if  she  selects  that  as  the  place  of  her  residence  after  her  separation  from  her 
husband,  unless  the  expenses  of  living  there  is  disproportioned  to  her  hus- 
band's means. 

Germond  v.  Germond,  4  Paige,  643. 

Where  the  defendant  is  a  person  of  large  means,  an  allowance  of  $10  week- 
ly for  temporary  alimony  and  $250  counsel  fee  is  proper. 
Herforth  y.  Herforth,  2  Abb.  Pr.  (N.  S.)  483. 

An  allowance  of  $100  counsel  fees  and  $12.60  weekly  alimony  is  sufficient 
where  defendant  received  $2,000  of  the  wife's  property  at  marriage  and  be- 
fore the  commencement  of  the  action  the  husband  entered  into  an  agreement 
to  pay  the  wife  $100  per  year  and  provide  for  the  child. 

Wright  V.  Wright,  1  Edw.  Ch.  62. 

An  allowance  of  $6.00  per  week  alimony  and  $26.00  counsel  fee  is  proper 
where  the  defendant  received  at  least  $18.00  per  week,  and  it  appeared  had 
been  very  abusive  to  the  plaintiff  and  had  neglected  her  and  failed  to 
provide  for  her  during  illness. 

Wood  V.  Wood,  30  Misc.  60;  96  St  Rep.  864;  62  Supp.  864. 

Where  a  stipulation  was  made  by  the  parties  to  an  action  that  plain- 
tiff should  be  paid  $50  per  week,  the  action  being  stayed  as  long  as  the  pay- 
ments were  continued,  that  if  the  same  were  not  kept  up  the  plaintiff  might 
be  granted  alimony  by  the  court  in  the  same  sum,  the  court,  upon  default  in 
such  payments,  will  make  an  order  allowing  alimony  in  the  same  amount. 

Thrall  v.  Thrall,  83  Hun,  188;  64  St.  Rep.  145;  31  Supp.  591. 

An  allowance  of  $25  per  week  temporary  alimony,  $150  as  accrued  ali- 
mony and  $100  counsel  fees  is  proper  where  plaintiff  had  discontinued  a 
prior  action  of  the  same  nature,  upon  the  execution  by  defendant  of  an 
agreement  in  which  he  agreed  to  pay  her  the  same  sum  per  week  for  her 
maintenance,  besides  a  certain  amount  for  counsel  fees,  and  further  stipu- 
lated that  in  case  of  his  default  she  might  begin  another  action  and  af  ply 
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therein  for  alinKHij  and  counsel  fees,  which  action  she  commenced  upon  his 
failure  to  carry  out  his  agreement. 

Van  Gieson  v.  Van  Qieson,  26  App.  Div.  347;  83  St  Rep.  781;  40  Supp. 
781. 

An  order  allowing  the  wife  $100  per  month  temporary  alimony  is  suffi- 
cient where  it  appears  the  disagreement  and  separation  of  the  parties  was 
not  due  wholly  to  the  misconduct  of  the  husband;  that  the  wife  has  only 
herself  to  provide  for,  her  husband  having  provided  the  residence  occupied 
by  her;  that  his  income  was  about  $5,000  per  year,  which  amount  he  had 
overdrawn  to  meet  demand  so  occasioned  by  the  wife's  habits,  to  the 
amount  of  $2,500,  and  that  he  was  indebted  to  various  persons  in  $2,000. 

Hardy  v.  Hardy,  25  St  Rep.  832;  6  Supp.  300;  3  Silv.  Sup.  Ct.  116. 

An  allowance  of  $15  per  month  during  the  joint  lives  of  the  parties  is  suf- 
ficient, where  the  wife  was  55  years  of  age  and  the  husband  56,  there  were  no 
children,  and  his  property  amounted  to  $4,500. 

Sleeper  v.  Sleeper,  65  Hun,  454;  48  St.  Rep.  41 ;  20  Supp.  339. 

In  the  case  last  cited  the  court  held  that  an  allowance  of  $1,500  per  year 
was  excessive. 

An  allowance  of  $200  i>er  month  as  permanent  alimony  is  proper  where 
the  wife  has  no  means  of  supporting  herself  and  the  three  daughters  award- 
ed to  her  custody,  and  the  husband's  income  is  $9,500  annually. 

Emerson  v.  Emerson,  G8  Ilun,  37;  52  St  Rep.  40;  22  Supp.  684;  AfTd  143 
N.  Y.  033;  60  St  Rep.  874. 

Where  a  decree  of  separation  for  five  years  is  granted,  the  court  may  al- 
low the  wife  $100  per  year,  one  half  to  be  used  for  her  support  and  the  bal- 
ance for  their  child,  it  appearing  that  the  husband  is  worth  about  $3,500 
and  his  annual  income  amounts  to  about  $100. 

Bedell  v.  Bedell,  1  Johns.  Ch.  604. 

An  allowance  of  $500  per  year  alimony  and  the  same  amount  for  mainte- 
nance of  a  child,  is  reasonable  where  the  defendant  earns  from  $3,000  to 
$3,500  per  annum. 

Williams  v.  Williams,  25  St  Rep.  183;  6  Supp.  645. 

c.  Modification. 

Temporary  alimony  will  he  ordered  discontinued,  where  during  the  pen- 
dency of  the  action  the  wife's  adultery  is  conclusively  shown,  and  the  de- 
fendant is  without  means  and  imprisoned  on  a  criminal  charge. 

Lusk  V.  Lusk^  31  Misc.  312. 

An  increase  of  temporary  alimony  and  counsel  fees  should  not  be  granted 
unless  new  facts  are  shown  which  did  not  exist  or  were  not  known  to  the 
applicant  when  the  former  order  was  made. 

Strauss  v.  Strauss,  38  St  Rep.  478;  14  Supp.  671. 

Unless    it    is    sliown    that    defendant's    pecuniary    circumstances    hava 
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changed,  an  additional  amount  will  not  be  granted  when  a  trial  has  resulted 
in  a  disagreement  of  the  jury,  where  alimony  and  counsel  fees  have  been 
granted  in  so  small  and  inadequate  an  amount  as  to  show  that  the  limita* 
lion  was  on  account  of  the  defendant's  poverty. 
Kittle  V.  Kittle,  8  Daly,  72.. 

But  an  allowance  for  alimony  and  counsel  fees  pendente  lite  may  be  in- 
creased upon  its  appearing  that  the  necessities  of  the  plaintiff  require  it. 
and  the  amount  of  defendant's  property  is  such  as  to  make  such  increase 
reasonable. 

Forrest  v.  Forrest,  6  Bosw.  672. 

A  reduction  of  alimony  from  $20  to  $10  per  week  will  not  be  disturbed  on 
appeal  as  insufficient,  notwithstanding  the  showing  that  defendant  is  una- 
ble to  pay  any  amount^  especially  when  it  appears  that  the  defendant  has 
incurred  large  expenses  or  paid  out  large  amounts  in  proceedings  to  pro- 
cure a  reduction. 

Kabatchnick  v.  Ka;batchnick,  26  App.  Div.  292;  83  St  Rep.  612;  49  Supp. 
612. 

Where  after  a  decree  awarding  the  wife  alimony,  she  acquires  a  competent 
provision  by  will,  the  court  may  discharge  the  husband  from  subsequent  lia- 
bility for  alimony. 

Holmes  v.  Holmes,  4  Barb.  295. 

When  a  decree  awarded  the  wife  as  alimony  a  yearly  sum  equal  to  one 
half  the  aggregate  net  income  of  the  parties,  with  a  provision  that  the  same 
might  be  modified  if  the  court  deemed  advisable,  payment  to  be  made  from 
date  of  commencement  of  the  action,  and  the  defendant  subsequently  pro- 
cured a  modification  directing  that  the  alimony  commence  with  the  date  of 
the  judgment,  upon  the  defendant  inheriting  a  large  sum,  it  is  proper  for 
the  court  to  order  him  to  pay  such  alimony  as  to  equalize  the  incomes  of 
the  parties  as  before,  but  he  should  not  be  required  to  pay  the  past  alimony. 

Mildeberger  v.  Mildeberger,  12  Daly,  195. 

Where  the  final  decree  awarded  the  custody  of  the  thiye  children  to  the 
wife  and  allowed  her  $150  per  month  alimony,  the  latter  should  be  in- 
creased to  $200  per  month,  upon  its  appearing  that  one  of  the  daughters  is 
sickly  and  the  husband's  income  is  $10,000  a  year. 

Emerson  r.  Emerson,  68  Hun,  37;  52  St.  Rep.  40;  22  Supp.  684. 

Prior  to  a  recent  amendment  of  §  1771,  Ck>de  Civil  Procedure,  a  direction 
in  the  final  decree  as  to  payment  of  alimony  could  not  be  subsequntly  modi- 
fied. 

Cullen  V.  Cullen.  23  J.  &  S.  346;  18  St  Rep.  381. 

Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456. 

Walker  v.  Walker,  156  N.  Y.  77;  49  N.  E.  663. 

And  where  no  alimony  was  allowed,  but  the  decree  contained  a  clause  per- 
mitting an  application  therefor  when  there  was  an  improvement  in  the  hua- 
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band's  circumstanoes,  it  was  held  the  oourt  oould  not  modify  the  decree  by 
awarding  alimony. 
Cullen  v.  Cullen,  23  J.  &  8.  346;  18  St  Rep.  381. 

However,  the  court  could  make  an  allowance  for  the  care,  custody  and 
education  of  the  children  of  the  marriage,  although  the  decree  was  silent 
upon  that  subject  , 

Erkenbrach  v.  £rkenbrach,  00  N.  Y.  45G. 

Now,  upon  complying  with  certain  conditions,  either  party  may  apply  for 
an  order  to  annul,  vary,  or  modify  directions  contained  in  the  final  decree 
respecting  alimony. 

I  1771,  Code  Civil  Procedure. 

Walker  v.  Walker,  155  N.  Y.  77 ;  49  N.  E.  0G3. 

Section  1771,  aa  amended.,  docs  not  affect  judgments  rendered  prior  to 
stteh  amendment,  and  therefore  the  same  cannot  be  modified  so  as  to  annul 
or  vary  the  provision  respecting  alimony. 

Walker  v.  Walker,  155  N.  Y.  77 ;  40  N.  £.  663. 

But  where  the  court,  in  the  final  decree,  reserves  the  question  of  alimony 
for  future  determination*  the  cases  indicate  that  the  same  may  be  subse- 
quently awarded  where  the  circumstances  warrant  it 

People  V.  Cullen,  153  N.  Y.  620 ;  47  N.  £.  804. 

Uauscheld  v.  Hauscheld,  33  App.  Div.  206;  87  St  Rep.  831;  53  Supp..831. 

For  note  on  modification  of  decree  as  to  alimony,  see  7  Ann.  Cas.  178. 

f.  Bnfaroement. 

1.  In  getieral. 

All  proceedings  to  enforce  payment  of  temporary  alimony  must  be  taken 
in  the  action  in  which  the  order  for  alimony  was  granted. 
Matter  of  Thrall,  12  App.  Div.  235;  76  St  Bep.  430;  42  Supp.  439. 

Therefore,  after  the  discontinuance  of  the  action,  the  wife  cannot  enforee 
a  claim  for  alimony,  accrued  during  the  pendency  of  such  action,  against 
an  assignee  for  the  benefit  of  creditors  of  her  husband. 

Id. 

The  death,  before  decree,  of  either  of  the  parties  to  an  action  of  tlivorce 
abates  the  same  and  all  proceedings  in  furtherance  thereof,  and  an  order 
directing  payment  of  temporary  alimony  and  counsel  fees  cannot  thereafter 
be  enforced. 

Millady  v.  Stein,  10  Misc.  652;  78  St  Rep.  408;  44  Supp.  408. 

The  fact  that  after  a  decree  of  separation  the  parties  lived  together  for 
some  time,  but  again  separated,  does  not  furnish  a  defense  to  the  enforce- 
ment of  payment  of  the  alimony  awarded  in  the  decree. 

Joned  V.  Jones,  00  Hun,  414;  70  St  Kep.  310;  35  Supp.  877. 

Hobby  V.  Hobby,  5  App.  Div.  406;  30  Supp.  36. 


( 
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The  liability  of  a  person  awarded  alimony  on  a  judgment  reoovared 
againat  her  upon  a  promiseory  note  made  by  her  for  the  accommodation  of 
her  son,  which  judgment  was  paid  by  the  defendant  and  assigned  to  him^ 
cannot  be  set  off  against  the  plaintiff's  claim  for  alimony. 

Locke  V.  Locke,  71  Uun,  203;  55  St.  Rep.  9;  24  Supp.  1129. 

It  would  seem  that  an  action  is  maintainable  by  a  wife  against  the  mother 
of  her  husband  for  advising  and  aiding  him  to  leave  the  state  for  the  pur- 
pose of  evading  the  payment  of  temporary  alimony  previously  imposed  in 
an  action  for  separation  theretofore  brought  by  the  wife. 

Hoefler  y.  Hoefler,  2  App.  Div.  8;  72  St.  Rep.  491;  37  Supp.  436. 

The  increase  of  the  amount  of  alimony  by  an  order  of  the  court,  without 
the  consent  of  a  surety,  does  not  make  him  liable  for  the  increased  amount, 
and  an  action  therefor  will  not  lie  against  him. 

Manning  v.  Sweeting,  4  St.  Rep.  842;  25  Week.  Dig.  321. 

The  discharge  of  a  debtor  in  bankruptcy  proceedings  does  not  affect  or 
terminate  his  liability  for  alimony  or  counsel  fees  ordered  to  be  paid  by  him 
in  an  action  for  limited  divorce. 

Matter  of  Smith,  30  Civ.  Pro.  95. 

In  re  Anderson*  21  N.  T.  L.  Jour.  1246. 

In  re  Shepard,  21  N.  Y.  L.  Jour.  124(5. 

2.  Becurity  and  sequesiraiUm* 

Where  a  judgment  rendered,  or  an  order  made,  aa  prescribed  in  this  arti- 
cle, or  in  either  of  the  last  two  articles,  requires  a  husband  to  provide  for 
the  education  or  maintenance  of  any  of  the  children  of  the  marriage,  or  for 
the  support  of  his  wife,  the  court  may,  in  its  discretion,  also  direct  him  to 
give  reasonable  security,  in  such  a  manner,  and  within  such  a  time,  aa  it 
thinks  proper,  for  the  payment,  from  time  to  time,  of  the  sums  of  money  re- 
quired for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make  any 
payment  required  by  the  terms  of  such  a  jiidgment  or  order,  whether  he  haa 
or  has  not  given  security  therefor;  or  to  pay  any  sum  which  he  is  required 
to  pay  by  an  order,  made  as  prescribed  in  section  1769  of  this  act;  the  court 
may  cause  his  personal  property,  and  the  rents  and  profits  of  his  real  prop- 
erty, to  be  sequestrated,  and  may  appoint  a  receiver  thereof.  The  rents  and 
profits,  and  other  property  so  sequestrated  may  be,  from  time  to  time,  ap- 
plied, under  the  direction  of  the  court,  to  the  payment  of  any  of  the  suma 
of  money,  specified  in  this  section,  aa  justice  requires. 

S  1772,  Ck)de  of  Civil  Procedure. 

Under  §  1772,  Code  Civil  Procedure,  the  court  may  make  an  order  ap- 
pointing a  receiver  and  sequestrating  the  defendant's  property,  although  the 
judgment  awarding  alimony  was  silent  upon  the  question  of  furnishing  se- 
curity and  the  defendant  had  not  refused  so  to  do. 

Percival  v.  Percival,  28  Week.  Dig.  155;  14  St.  Rep.  256;  Aff'd  124  N.  Y» 
637;  35  St.  Rep.  340;  3  Silv.  Ct.  App.  346. 
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Sequestration  proceedings  must  be  prosecuted  by  the  person  in  whose  fa- 
vor they  were  ordered. 
Foster  ▼.  Townshend,  2  Abb.  N.  C.  29;  68  N.  T.  206. 

Under  the  former  statute,  1  R.  S.  148,  9  60,  authorising  the  sequestration 
of  the  personal  property  and  of  the  rents  and  profits  of  the  real  estate  of 
the  husband  and  the  appointment  of  a  receiver  thereof,  it  was  held  that  the 
receiver  acquired  no  title  to  the  real  property,  but  was  merely  entitled  to 
the  possession  thereof,  and  therefore  so  long  as  his  possession  was  not  in- 
terfered with  he  could  not  maintain  an  action  to  determine  the  validity  of 
transfers  of  the  real  property  made  by  defendant,  or  to  restrain  the  assign- 
ment or  subsequent  foreclosure  of  a  mortgage  thereon. 

Foster  v.  Townshend,  08  N.  T.  206;  2  Abb.  N.  C.  29. 

But  under  the  same  provision  it  has  been  held  that  a  cause  of  action  is 
shown  where  it  is  alleged  in  the  complaint,  in  an  action  brought  by  a  re- 
ceiver, that  the  husband  had,  with  intent  to  evade  the  judgment  awarding 
alimony,  fraudulently  transferred  his  property  real  and  personal  to  the  de- 
fendants with  their  knowledge  of  the  facts,  that  he  could  obtain  no  personal 
property  or  collect  rents,  and  that  he  was  authorized  by  the  court  to  bring 
the  action. 

Donnelly  v.  West,  17  Hun,  564. 

Alimony  awarded  by  a  foreign  ju  Igment  canhot  be  enforced  by  compelling 
the  giving  of  security  or  resort  to  sequestration  proceedings.  A  judgment 
may  be  recovered,  however,  for  past  due  alimony  under  the  judgment. 

Wood  V.  Wood,  7  Misc.  579;  58  St  Rep.  395;  28  Supp.  154;  31  Abb.  N.  G. 
235. 

3.  Contempt, 

Wliere  the  husband  makes  default  in  paying  any  sum  of  money  specified 
in  the  last  section,  as  required  by  the  judgment  or  order  directing  the  pay- 
ment thereof;  and  it  appears  presumptively,  to  the  satisfaction  of  the  court, 
that  payment  cannot  be  enforced  by  means  of  the  proceedings  prescribed  in 
the  last  section,  or  by  resorting  to  the  security,  if  any,  given  as  therein  pre- 
scribed, the  court  may,  in  its  discretion,  make  an  order  requiring  the  hus- 
band to  show  cause  before  it,  at  a  time  and  place  therein  specified,  why  he 
should  not  be  punished  for  his  failure  to  make  the  payment;  and  thereupon 
proceedings  must  be  taken  to  punish  him;  as  prescribed  in  title  third  of 
chapter  seventeenth  of  this  act.  Such  an  order  to  show  cause  may  also  be 
made,  without  any  previous  sequestration,  or  direction  to  give  security, 
where  the  court  is  satisfied  that  they  would  be  ineffectual. 

9  1773,  Ck)de  of  Civil  Procedure. 

Under  t  1773,  Code  of  Civil  Procedure,  punishment  for  contempt  in  the 
strict  and  ordinary  sense  is  not  contemplated,  but  simply  punishment  for 
nonpayment  of  money. 

In  re  Sims,  57  Hun,  433;  32  St.  Rep.  1004;  11  Supp.  2ll. 
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The  procedure  in  such  a  case,  however,  ig  ^vfrncd  by  §§  2265-2292,  Coda 
Civil  Procedure,  providing  for  punishment  of  civil  conlempt. 
In  re  Sims,  57  Hun.  433;  32  St.  Rep.  1004;  11  Supp.  211. 
Delanoy  v.  Delanoy,  10  App.  Div.  295;  80  St  Rep.  106;  46  Supp.  100. 

A  husband  can  be  imprisoned  for  nonpayment  of  alimony  after  the  court 
determines  that  requiring  security  or  resort  to  sequestration  would  be  fruits 
less,  and  upon  such  determination,  the  court  has  the  power  to  commit  him 
without  notice^ 

Isaacs  V.  Isaacs,  61  How.  Pr.  369,  Aff'd  10  Daly,  306. 

By  the  weight  of  authority  the  defendant  in  the  action  may  be  punished 
for  nonpayment  of  alimony,  by  having  his  answer  stricken  out  and  a  direc- 
tion that  the  case  proceed  as  though  he  had  made  default  in  pleading. 

Brisbane  v.  Brisbane,  34  Hun,  339. 

Clark  V.  Clark,  13  Daly,  497;  11  Civ.  Pro.  7;  1  St.  Rep.  287. 

Quigley  v.  Quigley,  45  Hun,  23;  26  Week.  Dig.  516;  9  St.  Rep.  486. 

Walker  ▼.  Walker,  82  N.  Y.  260;  8  Abb.  N.  C.  436. 

But  it  la  doubtful  whether  the  defendant's  proceedings  can  be  stayed  for 
nonpayment  of  temporary  alimony  between  the  time  of  the  filing  of  the  ref- 
eree's report  in  plaintiff's  favor  and  the  entry  of  final  judgment. 

Bcadleston  v.  Beadleston,  23  Week.  Dig.  365. 

A  person  imprisoned  for  nonpayment  of  alimony  is  not  entitled  to  jail 
liberties. 

In  re  Clark,  20  Hun,  551. 

Allen  V.  Allen,  58  How.  Pr.  381;  8  Abb.  N.  C.  175. 

To  warrant  the  commitment  of  a  person  for  failure  to  pay  alimony  there 
must  be  proof  that  he  has  no  real  or  personal  property  from  which  payment 
can  be  enforced  by  resort  to  the  other  means  provided. 

Sandford  v.  Sandford,  44  Hun,  563. 

Cockcfair  v.  Cockefair,  23  Abb.  N.  C.  219 ;  7  Supp.  170. 

Whitney  v.  Whitney,  19  Civ.  Pro.  265;  58  Super.  335;  33  St.  Rep.  704; 
11  Supp.  582. 

And  a  statement  in  the  moving  affidavit  that  the  attorney  bclievep  that  an 
execution  against  defendant  could  not  be  satisfied  because  he  wus  outside 
of  the  state  is  not  sufficient  to  warrant  commitment. 

Whitney  v.  Whitney,  19  Civ.  Pro.  205;  58  Super.  335;  33  St  Rep.  704;  11 
Bupp.  582. 

But  an  affidavit  on  information  and  belief  is  sufficient  to  warrant  the 
granting  of  an  order  to  show  cause,  which  states  that  defendant  has  no  real 
estate  or  personal  property  unless  he  has  accumulated  his  earnings,  concern- 
ing the  disposition  of  which  deponent  has  no  knowledge,  but  believes  they 
eannot  be  reached  by  process  of  law,  and  further,  that  defendant  cannot  give 
security,  and  that  a  direction  for  security  or  sequestration  would  be  inef- 
fectual. 

Rahl  v.  Rahl,  14  Week.  Dig.  560. 
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It  it  no  defense  to  the  arreet  of  a  penmi  failing  to  pay  alimony  that  hie 
financial  condition  is  such  that  he  cannot  make  the  payments  ordered. 
Strobridge  t.  Strobridge,  21  Hun,  288. 
Ryckman  v.  Ryckman,  34  Hun,  235. 
Matter  of  Ryckman,  39  Hun,  646. 

But,  as  a  rule,  a  person  imprisoned  for  nonpayment  of  alimony  will  be  dis- 
charged if  it  is  clearly  shown  that. he  is  unable  to  make  the  payments  by  rea- 
son of  poverty. 

In  re  Application  of  Ryckman,  39  Hun,  646. 

Ryer  ▼.  Ryer,  33  Hun,  116. 

Strobridge  t.  Strobridge,  21  Hun,  288. 

Ryckman  ▼.  Ryckman,  34  Hun,  235. 

A  person  who  has  been  imprisoned  some  time  for  nonpayment  of  ali- 
mony may  be  released  on  the  ground  of  poverty,  but  the  order  releasing  him 
should  provide  for  his  rearrest  if  it  is  shown  that  he  becomes  able  to  pay  or 
contribute  to  the  support  of  another  woman,  by  whom  he  had  illegitimate 
children. 

Blatter  of  Ryckman,  39  Hun,  646. 

A  discharge  will  not  be  ordered  for  inability  to  pay,  when  such  insbility 
has  arisen  from  the  defendant's  marriage  to  another  woman  in  defiance  of 
the  judgment  of  divorce,  and  from  his  devotion  of  his  earnings  to  the  main- 
tenance of  the  second  wife. 

Ryer  v.  Ryer,  33  Hun,  116. 

Before  commitment  is  authorised  there  must  be  ui  adjudication  in  terms 
that  the  party's  conduct  was  calculated  to,  and  actually  did,  impair  or  prej- 
udice the  rights  or  remedies  of  the  plaintiff. 

Whitney  v.  Whitney,  19  CiVv  Pro.  265,  58  Super.  335;  33  St.  Rep.  704;  11 
Supp.  582. 

Mahon  v.  Mahon,  50  Super.  92. 

Such  adjudication,  however,  has  not  invariably  been  deemed  necessary. 
In  re  Sims,  57  Hun,  433;  32  St  Rep.  1004;  11  Supp.  211. 

Notwithstanding  S  HI*  Code  Civil  Procedure,  forbidding,  under  certain 
circumstances,  imprisonment  in  a  civil  action  a  second  time,  the  court  may 
punish,  by  imprisonment,  a  person  refusing  to  pay  alimony  granted  by  a 
final  judgment,  who  has  already  been  imprisoned  three  months  for  his  fail- 
ure to  pay  alimony  under  an  interlocutory  order  in  the  same  action. 

Reese  v.  Reese,  29  Misc.  249;  94  St.  Rep.  406;  60  Supp.  406,  Aff'd  46  App. 
Div.  156;  95  St.  Rep.  760;  61  Supp.  760;  7  Ann.  Gas.  209. 

In  the  case  last  cited,  the  court  said  the  provision  of  the  code  mentioned 
did  not  apply,  as  the  first  oommitoucnt  was  founded  upon  mesne  process, 
and  the  second  upon  a  final  judgment  in  the  action. 

But  where  a  person  has  been  imprisoned  for  the  full  period  of  three 
months  for  nonpayment  of  alimony  awarded  in  a  final  judgment,  he  cannot 
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again  be  imprisoned  because  of  his  failure  to  pay  alimony  tubsequently  ac- 
cruing under  the  same  judgment. 

Winton  v.  Winton,  53  Hun,  4;  5  Supp.  537;  AlT'd  117  N.  1.  623;  22  N.  E. 
379. 

To  authorize  the  commitment  to  prison  of  a  defendant  for  refusing  to  pay 
alimony  awarded  in  a  judgment  recovered  against  him,  it  must  appear  that 
a  certified  copy  of  the  judgment  was  served  upon  him  and  that  a  specific  de- 
mand has  been  made  for  the  alimony  claimed  to  be  due. 

Ryckman  v.  Ryckman,  32  Hun,  193. 

Delanoy  v.  Delanoy,  19  A  pp.  Div.  295;  80  St.  Rep.  106;  46  Supp.  106. 

And  a  demand  of  the  alimony  is  not  excused  by  the  claim  that  the  defend- 
ant liable  therefor  has  been  continuously  absent  from  the  state,  where  serv- 
ice of  the  judgment  was  made  in  the  state  just  before  the  motion  for  his 
punishment  was  made. 

Delanoy  v.  Delanoy,  19  App.  Div.  295;  80  St.  Rep.  106;  46  Supp.  106. 

According  to  many  decisions,  costs  and  counsel  fees  awarded  in  a  judg- 
ment for  limited  divorce  cannot  be  enforced  by  contempt  proceedings. 
Branth  v.  Branth,  36  St.  Rep.  628;  13  Supp.  360;  20  Civ.  Pro.  33. 
Jacquin  v.  Jacquin,  36  Hun,  378. 
Weill  V.  Weill,  18  Civ.  Pro.  241 ;  10  Supp.  627. 

But  in  another  case  it  has  been  held  that  such  proceedings  may  be  taken 
and  imprisonment  ordered. 

Cockefair  v.  Cockefair,  23  Abb.  N.  C.  219;  7  Supp.  170. 

g.  Praoiioe, 

1.  In  general. 

Upon  an  application  for  alimony  and  counsel  fees  affidavits  in  opposition 
may  be  admitted  for  the  purpose  of  fixing  the  amount. 
Wright  V.  Wright,  1  Edw.  Ch.  62. 

The  court  may  order  a  reference  to  determine  the  advisability  of  allow- 
ing alimony,  and  the  amount  thereof. 

Early  v.  Early,  2  How.  Pr.  (N.  S.)  239;  8  Civ.  Pro.  68* 
Ward  V.  Ward,  29  Abb.  N.  C.  256;  21  Supp.  796. 
Galinger  v.  Galinger,  4  Lans.  473;  61  Barb.  31. 
Saunders  v.  Saunders,  2  Edw.  Ch.  491. 

And  upon  an  application  for  temporary  alimony,  it  seems  the  court  may 
order  a  reference  to  ascertain  whether  or  not  the  wife  has  adequate  means 
so  as  to  make  an  allowance  unnecessary. 

Maxwell  v.  Maxwell,  28  Hun,  566. 

A  provison  in  a  final  judgment  of  separation  directing  the  payment  of 
costs  to  the  successful  party's  attorney,  instead  of  to  such  party,  it  improp- 
er. 

Noland  v.  Noland,  29  Hun,  030. 
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A  referee  directed  to  determine  whether  any,  and  if  any,  what  alimony 
and  counsel  fees  ought  to  he  awarded  the  plaintiff  and  to  report  the  factn 
found  and  his  opinion  thereon,  has  only  power  to  take  the  evidence  and  to 
report  it  to  the  court  with  his  opinion. 

Ward  V.  Ward,  29  Abb.  N.  C.  266;  21  Supp.  795. 

2.  Institution  of  proceedings. 

An  application  for  alimony  pending  the  action  may  be  by  motion  therein, 
as  well  as  by  petition. 
Kirsch  ▼.  Kirach,  45  St.  Kep.  287;  18  Supp.  447. 

But  prior  to  the  adoption  of  the  Code  of  Civil  Procedure  such  application 
was  required  to  be  by  petition  only. 
Berthrong  v.  Berthrong,  1  Code  R.  115. 
Kirsch  v.  Kirsch,  45  St  Bep.  287 ;  18  Supp.  447. 
Wait's  Practice,  Vol.  5,  p.  736. 

Under  S  1769,  Code  of  Civil  Procedure,  the  allowance  of  counsel  fees  must 
be  made  on  special  motion,  and  not  by  the  final  judgment  in  which  only 
provision  for  "costs"  is  auUiorised. 

Williams  v.  Williams,  17  Civ.  Pro.  297;  25  St  Rep.  183;  6  Supp.  645; 
Aff'd  in  130  N.  Y.  193;  41  St  Rep.  280. 

Percival  v.  Percival,  28  Week.  Dig.  155;  14  St  Rep.  255;  Aff'd  124  N.  T. 
637;  35  St  Rep.  340;  3  Silv.  Ct  App.  346. 

Straus  V.  Straus,  67  Hun,  491;  50  St  Rep.  845;  22  Supp.  567. 

Service  of  an  order  to  show  cause  why  a  person  adjudged  to  pay  alimony 
should  not  be  punished  for  contempt  may  be  made  upon  his  attorney,  where 
he  has  appeared  in  the  action  and  final  judgment  has  not  been  entered. 

Mahon  v.  Mahon,  50  Super.  92. 

3.  Appeal, 

Unless  the  discretion  of  the  court  of  original  jurisdiction  is  abused,  an 
order  granting  alimony  and  expenses  is  not  reviewable  by  the  court  of  ap- 
peals. 

De  liamosas  v.  De  Llamosas,  62  N.  Y.  618. 

Green  v.  Green,  3  Daly,  358;  40  How.  Pr.  465. 

On  appeal  to  the  court  of  appeals  from  an  order  granting  alimony  pen- 
dente lite,  the  only  question  reviewable  is  that  of  the  power  in  the  court  be- 
low to  make  the  order. 

Kennedy  v.  Kennedy,  73  N.  Y.  369. 

But  if  the  facts  stated  in  the  complaint  are  clearly  not  sufficient,  if  true, 
to  constitute  a  cause  of  aetion,  an  order  allowing  temporary  alimony  will 
be  reversed  on  appeal.  Id. 

An  order  of  the  supreme  court  granting  alimony  and  counsel  fees  is  dis^ 
eretionary,  but*is  reviewable  upon  an  appeal  to  the  appellate  division. 

Patterson  v.  Patterson,  4  App.  Div.  146;  74  St  R^.  502;  38  Supp.  637. 
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Aji  order  reducing  the  alimony  awarded  in  a  judgment  of  separation 
from  '$20  to  $10  per  week,  nuide  upon  a  referee's  report,  in  which  the  ref- 
eree stated  tliat  the  defendant  was  financially  unable  to  pay  any  alimony, 
will  not  be  disturbed  on  appeal  when  it  appears  that  the  fees,  etc.,  in  seeking 
to  reduce  the  alimony  amount  to  enough  to  pay  all  alimony  directed  to  be 
paid  by  the  order. 

Kabatchuick  v.  Kalmtchnick,  26  App.  Div.  292;  83  St.  Rep.  612;  49  Supp. 
612. 

An  order  denying  an  attorney  counsel  fees,  upon  the  discontinuance  of  an 
action  for  separation,  may  be  appealed  from  by  him  under  §  1294,  Code  of 
Civil  Procedure,  although  he  is  not  a  party  to  the  action. 

Louden  v.  Louden,  65  How.  Pr.  411. 

Upon  an  appeal  from  an  order  allowing  and  fixing  an  amount  for  tempo- 
rary alimony,  the  court,  it  seems,  may  order  a  reference  to  ascertain  what 
allowance  therefor  is  suitable. 

Galinger  v.  Galinger,  4  Lans.  473;  61  Barb.  31. 

Forrest  v.  Forrest,  25  N.  Y.  501. 


MOONET  V.  MOONEY. 
CITIZENS'  SAV.  BANK  v.  MOONEY  et  al. 

[29  Misc,  707;  96  8t.  Rep.  769;  62  Supp.  769.] 
(Supreme  Court,  Special  Term,  New  York  County,  December,  1899.) 

Attobnet's  Lien — Money  Impounded  to  Secure  Alimony. 

Where  the  attorney  for  a  divorced  wife  secured  an  order  requiring  the 

Note. — Attorney's  Lien  on  Alimony. 

In  Branth  v.  Branth,  19  Civ.  Pro.  28;  32  St.  Rep.  979;  10  Supp.  638, 
Brady,  J.,  said,  "The  alimony,  however,  although  it  be  obtained  by  assign- 
ment, cannot  be  secured  by  the  plaintitf's  attorneys.  It  was  intended  for 
the  support  of  the  party  to  whom  it  was  given,  and  the  greater  the  necessity 
for  such  an  allowance  the  greater  the  reason  why  the  courts  should  discoun- 
tenance its  appropriation  for  any  other  purpose.  The  counsel  must  rely 
upon  the  costs  and  counsel  fee  awarded  for  his  compensation,  and  therefore 
no  claim  to  the  alimony  or  any  part  of  it,  or  to  the  enforcement  of  it  by  any 
process  issued  or  otherwise,  can  enure  to  the  benefit  of  her  attorneys." 

An  attorney's  lien  attaches  to  alimony  which  has  come  into  his  hands. 

Ex  parte  Bremmer,  L.  K.,  1  P.  &  D.  254. 

VIT.  N.  Y.  A.  C.  17 
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hiisfoand  to  deposit  one-third  of  the  surplus  arising  from  a  foreclosure 
sale  of  his  property  with  the  chamberlain  to  secure  her  right  of  dower, 
and  also  to  deposit  a  sum  to  secure  the  payment  of  alimony,  he  is  not 
entitled  to  a  lien  on  such  funds  for  his  services,  the  funds  not  being  the 
property  of  his  client. 

Action  by  Catherine  Mooney  against  James  Mooney  and  by 
the  Citizens'  Savings  Bank  against  James  Mooney  and  others. 
The  defendant  Mooney  moves  for  the  vacation  of  an  order  under 
which  the  chamberlain  holds  certain  money  deposited  to  secure 
tlie  payment  of  alimony.     Motion  granted. 

Robert  W.  Todd,  for  the  motion. 

Henry  Schmitt,  opposed. 

Scott,  J.  In  May,  1887,  Catherine  Mooney  obtained,  in  the 
late  court  of  common  pleas,  a  decree  of  separation  against  her 
husband,  James  Mooney,  and  was  therein  awarded  alimony  at 

Attoiiney's  Libn  on  Alimony,— continued. 

This  case  was  cited  by  Follett,  J.,  in  Stevenson  v.  Stevenson,  34  Hun,  157, 
in  which  it  was  held  that  alimony  could  be  reached  by  creditors  of  the  wife 
by  supplementary  proceedings  and  that  alimony  was  not  exempt  as  a  fund 
held  in  trust  under  S  1879  and  §  2463  of  the  Code  of  Civil  Procedure. 

In  Weill  V.  Weill,  18  Civ.  Pro.  241;  10  Supp.  627,  the  attorneys  for  the 
plaintiff,  who  had  a  decree  of  separation  with  an  award  of  alimony,  insti- 
tute<i  a  proceeding  to  punish  the  defendant  for  contempt  in  failing  to  pay 
the  alimony.  It  appeared  that  the  parties  had  become  reconciled  and  they 
swore  that  the  alimony  had  been  paid,  or  at  least  satisfied  as  between  the 
parties  without  the  consent  of  the  plaintiff's  attorneys. 

Andrews,  J.,  said :  "I  am  not  referred  to  any  case  in  which  it  has  been 
held  that  an  attorney  has  a  lien  upon  the  alimony  awarded  to  the  wife  by  a 
final  judgment  rendered  in  her  favor,  in  an  action  for  a  separation." 

The  motion  to  punish  for  contempt  was  denied. 

An  agreement  between  a  plaintiff,  in  an  action  for  a  separation,  and  her 
attorney,  that  the  latter  nhall  have  a  percentage  of  the  alimony  awarded  to 
her  in  the  action  is  void  as  against  public  policy. 

Van  Vleck  v.  Van  Vleck,  21  App.  Div.  272;  81  St.  Kep.  470;  47  Supp. 
470. 

Van  Vleck  v.  Van  Vleck,  21  App.  Piv.  031;  81  St,  Rep.  472;  47  Supp.  472. 
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the  rate  of  $80  %  montJi.  After  a  few  years  the  husband  ceased 
to  pay  this  alimony  ^«ith  regularity^  until^  in  1894,  he  was  in 
default  several  hundred  dollars.  The  wife  then  employed  an 
attorney,  by  whose  efforts  the  payment  of  the  unpaid  alimony 
was  enforced.  The  husband  then  made  a  motion  for  a  reduction 
of  the  alimony,  the  motion  was  opposed  by  the  wife's  attorney, 
and  a  reference  ordered.  Much  testimony  was  taken  before  the 
referee,  who  reported  that  there  had  been  no  material  change  in 
the  circumstances  of  either  plaintiff  or  defendant  which  would 
justify  a  reduction  of  the  amount  of  alimony  awarded  by  the 
decree.  Thereafter  the  husband  constantly  resisted  the  pay- 
ment of  the  alimony,  wliich  was,  however,  as  constantly  and  suc- 
cessfully enforced  through  the  efforts  of  the  attorney  retained 
for  that  purpose  by  the  wife.  The  husband  owned  certain  prop- 
erty in  this  city,  which  was  mortgaged  for  much  less  than  its 
value  to  the  Citizens'  Savings  Bank.  He  suffered  that  mort- 
gage to  be  foreclosed,  and  the  property  was  sold  in  June,  1898, 
for  a  price  which  left  a  surplus  over  the  mortgage  debt  and  costs 
of  foreclosure  amounting  to  $ll,lo0.08.  In  the  foreclosure  suit 
the  wife  was  represented  by  the  s£me  attorney  whom  she  had  re- 
tained to  enforce  the  payment  of  the  alimony  due  her  under  the 
decree  of  separation.  A  reference  having  been  ordered  to  de- 
termine how  the  surplus  should  be  distributed,  the  attorney  for 
the  wife  insisted  that  one  third  thereof  shoxdd  be  deposited  with 
the  chamberlain  to  seciire  her  right  of  dower.  This  contention 
was  vigorously  combated  by  the  husband,  but  prevailed,  and  re- 
sulted in  an  order  entered  on  the  7th  day  of  December,  1898, 
directing  that  one  third  of  the  surplus  be  deposited  with  the 
chamberlain,  to  be  kept  invested  during  the  joint  lives  of  James 
and  Catharine  Mooney,  the  income  to  be  paid  to  James  Mooney 
during  his  life,  and  upon  his  death,  if  Catherine  Mooney  sur- 
vived him,  to  be  paid  to  her  during  her  life.  The  attorney  for 
the  wife  also  took  steps  to  secure  payment  in  the  future  of  the 
alimony  due  the  wife,  and  moved  for  and  obtained  an  order, 
dated  January  27,  1899,  directing  that  the  chamberlain  retain 
out  of  the  surplus  moneys  arising  from  said  sale  the  sum  of 
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$4,000  as  securitj  for  the  payment,  from  time  to  time,  of  the 
alimony  to  become  due  to  the  wife  under  the  decree  of  separa- 
tion. For  these  services,  so  successfully  rendered  and  of  such 
value  to  the  wife,  her  attorney  has  thus  far  been  most  inadequate- 
I3'  compensated.  Until  very  recently  the  feelings  between  the 
wife  and  husband  have  been  very  bitter.  Now,  however,  the 
wife  has  executed  in  each  of  the  above-entitled  actions  a  relin- 
quislmient  of  all  claims  to  the  moneys  retained  by  the  chamber- 
lain under  the  above-mentioned  orders,  and  a  consent  that  said 
orders  be  vacated,  and  the  husband  accordingly  moves  in  each 
case  for  a  vacation  of  the  order  under  which  the  chamberlain 
holds  the  money.  This  motion  is  resisted  by  the  attorney  for 
the  wife,  who  claims  a  lien  upon  the  funds  for  the  value  of  his 
8er\uce8  rendered  to  the  wife.  That  the  attorney's  services  were 
of  great  value  to  her  is  not  to  be  questioned,  and  if  the  funds  di- 
rected to  be  held  as  security  for  future  contingencies  had  been 
absolute  recoveries  for  the  wife's  benefit,  in  which  she  had  a 
vested  and  disposable,  although  perhaps  only  a  partial,  interest, 
no  question  could  arise  as  to  the  attorney's  right  to  a  lien  thereon. 
They  are  not,  however,  such  recoveries,  and  the  wife  has  no  title 
to  or  interest  in  them  except  that  she  is  interested  to  the  extent 
that  if  in  the  future  she  may  acquire  any  interest  therein  the 
funds  will  remain  intact,  but  until  thehappening  of  somecontin- 
gency  that  has  not  yet  happened,  and  may  never  happen,  the  ab- 
solute and  entire  title  in  the  funds  rests  in  the  husband.  The 
funds  are  retained  in  court  merely  as  security  against  a  possible 
claim  upon  them  which  may  hereafter  arise,  but  this  retention 
in  no  wise  a£Fects  the  husband's  present  ownership.  It  is  clear 
that  the  attorney  can  assert  no  claim  to  the  funds  except  through 
his  client's  title  thereto  or  interest  therein ;  for  he  can  have  no 
higher  rights  than  his  client  has.  Her  right  is  not  to  payment 
out  of  the  fund,  but  merely  that  it  be  kept  intact.  She  cannot 
assign  the  funds,  or,  at  present  at  least,  assert  any  claim  to  any 
part  thereof.  So  far  as  concerns  so  much  of  the  surplus  moneys 
as  are  held  as  security  for  the  payment  of  future  alimony,  the 
wife  can  never  become  entitled  to  it  unless  the  husband  refuses  to 
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pay  the  alimony  provided  for  in  the  decree  of  separation.  But, 
even  if  he  should  refiise  to  continue  the  payments,  the  wife  is 
under  no  obligation  to  her  attorney  to  take  any  steps  to  enforce 
its  payment,  and  the  attorney  himself  could  not  undertake  to  en- 
force the  payment  of  the  alimony,  either  by  proceeding  against 
the  fund  on  deposit  or  otherwise,  merely  for  the  sake  of  recover- 
ing the  amount  due  to  him  by  the  wife.  Branth  v.  Branth  (Sup. ) 
19  Civ.  Pro.  28 ;  32  St.  Rep.  979 ;  10  Supp.  638.  Indeed,  so 
far  as  concerns  his  claim  for  services  in  enforcing  the  payment 
of  alimony,  the  law  does  not  permit  an  attorney's  lien  to  attach 
to  the  alimony  paid  to  the  wife  under  a  decree.  It  is  intended 
for  the  support  of  the  party  to  whom  it  is  awarded,  its  amount 
is  fixed,  with  reference  to  her  necessities,  and  the  courts  will  not 
countenance  its  appropriation  to  any  other  purpose.  Branth  v. 
V.  Branth,  supra.  If  then  the  attorney  could  have  no  Uen  upon 
the  alimony  itself,  it  is  difficult  to  see  how  he  can  successfully 
assert  a  lien  against  money  belonging,  not  to  his  client,  but  to 
her  husband,  which  has  been  impounded  only  for  the  purpose  of 
securing  the  payment  of  the  alimony.  As  to  the  fund  deposited 
to  secure  the  wife's  possible  right  to  dower,  it  is  equally  difficult 
to  see  how  the  attorney's  lien  can  attach  to  it.  The  inchoate 
rijj^t  which  the  wife  has  in  that  fund  is  not  property  which  she 
can  assign  or  transfer  oi  incumber.  The  most  she  can  do  with  it 
is  to  release  her  possible  future  interest  in  it,  and  that  release 
can  run  only  to  the  person  having  title  to  the  property.  Since 
an  attorney  can  assert  a  lien  to  a  fund  only  by  reason  of  his  claim 
against  his  own  client,  and  his  claim  upon  the  fund  can  be  no 
greater  than  that  which  his  own  client  has,  it  caimot  be  said  in 
the  present  case  that  the  wife's  attorney  has  a  lien  upon  the  hus- 
band's money  impounded  to  secure  the  wife's  possible  future 
right  of  dower,  which,  even  if  it  ever  accrued,  would  entitle  her, 
not  to  the  principal  fund,  but  merely  to  the  income  derived  from 
it.  It  may  be,  as  suggested  by  the  wife's  attorney,  that  he  is 
entitled  to  recover  from  the  husband  the  value  of  the  services 
rendered  to  the  wife  in  the  effort  to  compel  the  husband  to  pay 
the  alimony  awarded  by  the  decree  of  separation.     Naumer  v. 
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Gray,  28  App.  Div.  529 ;  86  St  Rep.  222 ;  61  Snpp.  222.  If 
thib  be  80,  however,  it  is  a  right  which  must  be  enforced  by  ac- 
tion. The  court  has  no  power  to  enforce  such  an  obligation  by 
summary  process,  and,  even  if  the  attorney  has  a  right  of  action, 
that  does  not  imply  a  lien  upon  these  particular  funds  which 
would  justify  their  further  retention  in  the  hands  of  the  cham- 
berlain. The  motion  must  be  granted,  but  without  costs. 
Motion  granted,  without  costs. 


LENT  V.  RYDER. 

[47  App.  Div.  415;  96  Si.  Rep.  400;  62  Bupp.  400.} 

(Supreme  Court,  Appellate  DiviaioH,  Second  Department.    January  SO, 

1000.) 

Chanob  or  VBiras— Con^TTT  Judgb— Da^wnre  Juaoaa — ^Iim.uBrcB. 

Though  Laws  1892,  c  491,  {fi  13,  14,  amended  by  Laws  1893,  c  269,  make 
it  the  duty  of  a  county  judge  to  attend  at  the  drawing  of  jurors,  and  he 
may  be  appointed  to  do  the  drawing,  it  will  not  be  presumed  that  a  fair 
trial  cannot  be  had  in  a  cause  in  which  the  plaintiff  was  the  county 
judge,  and  was  present  at  the  drawing  of  jurors  as  required,  there  being 
no  charge  of  irregularity  in  such  drawing;  and  a  change  of  Tenue  will 
not  be  granted  on  that  ground  alone. 

Note. — Chanqb  op  Venxjb  iob  OmciAL  Poamon  or  Pabtt  ob  Attobnbt. 

Exhaustive  search  has  failed  to  disclose  any  cases  decided  by  New  York 
courts  other  than  those  herein  indicated. 

An  exhaustive  review  of  the  cases  in  other  states  has  not  been  attempted. 
The  fact  that  the  defendant  in  an  action  is  the  sheriff  of  the  county  to 
which  it  is  sought  to  change  the  venue  is  not  a  sufficient  objection  to  defeat 
such  change. 

Baker  v.  Sleight,  2  Caines,  46. 

The  court  said  in  the  case  just  above  cited,  "The  influence  of  a  sheriff's 
office  can  never  prevent  an  impartial  trial." 

In  Van  Rensselaer  v.  Douglas,  2  Wend.  290,  the  entire  report  of  the  case, 
except  the  reporter's  head-note,  is  as  follows :  *'The  venue  in  this  cause  was 
changed  from  Saratoga  to  Rensselaer,  on  an  affidavit  that  the  circuit  judg* 
tA.  the  district  in  which  Saratoga  is  situated  was,  previous  to  his  appoint- 
ment, counsel  for  the  plaintiff."    The  head-note  contains  nothing  different^ 
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Appeal  from  special  term,  Westchester  county. 

Action  by  Smith  F^ent  against  Edgar  L.  Ryder.  Erom  an 
order  denying  a  change  of  venue,  defendant  appeals.     Aflirvied. 

Argued  before  Goodkich,  P.  J.,  and  Babtlett,  Hatch, 
WooDWABD,  and  Hikschberg,  JJ. 

Oriffin  and  Young  (J.  Rider  Cady,  counsel)  for  appellant 

Smith  Lent,  in  person,  for  respondent. 

WiLLARD  Bartlett,  J.  Wc  ought  uot  to  rcverse  this  order 
unless  we  are  satisfied  that  there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  in  the  proper  county,  namely  the 
county  of  W^estchester,  as  the  motion  is  based  solely  on  subdivi- 
sion 2  of  section  987  of  the  Code  of  tJivil  Procedure.  The 
plaintiff  is  the  county  judge  of  Westchester  county.  As  such  it 
is  his  duty  from  time  to  time  to  attend  at  the  office  of  the  com- 
missioner of  jurors  to  witness  and  assist  in  the  drawing  of  a 
jury  for  the  supreme  court.  He  may  also  be  appointed  by  the 
officers  who  supervise  the  drawing  to  draw  the  ballots  from  the 


Chamob  ofYbmcb  fob  OFvicrAL  Position  ov  Paktt  or  Attobnrt,— 

continued. 


The  statutes  of  some  states  provide  for  a  change  of  ,venue  on  the  ground 
of  the  undue  influence  of  a  party  or  his  atttorney  in  the  county  where  it  is 
laid. 

Thus  in  Iowa  the  venue  wa^  changed  on  the  ground  that  the  plaintiff's  a^ 
torney  had  received  an  unprecedented  vote  when  a  candidate  for  a  political 
office. 

Deere  v.  Bagley,  80  Iowa,  197. 

But  the  mere  fact,  that  the  adverse, party  had  been  nlayor  of  a  city  in  the 
county  where  the  suit  is  brought  for  three  terms  and  has  great  influence 
over  the  inhabitants  of  such  county.,  is  not  sufficient  ground  for  a  change  of 
venue,  when  unsupported  by  other  proofs  of  undue  influence. 

Greeno  v.  Wilson,  27  Fla.  492. 

Undue  influence  of  counsel  or  party  is  gi'ound  for  change  of  venue  in  Ar- 
kansas, Florida,  Illinois,  indiana,  Iowa,  Kentucky,  Louisiana,  Mississippi, 
Missouri  and  Wyoming. 

In  Indiana,  Iowa,  Minnesota,  Pennsylvania,  and  Wyoming,  the  venue  can 
be  changed  if  the  county  where  it  is  laid  is  a  party  to  the  action. 
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box.  Chapter  491,  Laws  1892,  §§  18,  14,  as  amended  by  chap- 
ter 269,  Laws  1893.  It  was  expected  that  this  case  would  be 
tried  at  the  December  term,  1899,  and  the  moving  affidavit  al- 
lies on  information  and  belief  that  the  plaintiff,  as  said  countv 
judge,  did  participate  in  and  direct  the  drawing  of  the  petit 
jurors  for  that  term.  His  answering  affidavit,  however,  al- 
though not  as  explicit  on  this  point  as  is  desirable,  indicates  that 
it  is  the  invariable  custom  in  Westchester  county  for  the  com- 
missioner of  jurors  to  do  the  actual  drawing,  and  that  the  county 
judge,  though  he  might  be  designated  to  perform  that  duty  un- 
der section  14  of  the  statute,  really  acts  only  as  a  witness  'of  the 
proceedings,  as  does  the  county  judge  in  every  county  where 
the  general  provisions  of  the  Code  prevail  in  regard  to  the  se- 
lection of  trial  jurors.  Code  Civ.  Pro.  §  1044.  The  method  of 
drawing  jurors  under  the  special  statute  relating  to  Westchester 
county  is  described  by  Judge  Lent  in  his  affidavit  as  follows : 

"The  names  of  the  jurors  for  the  whole  county  are  entered  in 
a  book  in  alphabetical  order,  and  to  each  name  is  given  a  num- 
ber. The  initial  of  the  surname  of  each  juror,  together  with  his 
number,  is  written  upon  a  card.  The  whole  number  of  cards 
(there  being,  of  course,  as  many  cards  as  there  are  jurors, — ^about 
3,500,  I  believe)  is  put  into  a  box,  and  drawn  out  by  the  com- 
missioner of  jurors.  The  commissioner  does  not  even  know  the 
number  he  has  drawn  until  it  is  taken  out  of  the  box,  and  does 
not  know  the  name  of  the  juror  whose  number  is  drawn  until 
the  name  is  read  from  the  book.  It  is  impossible,  therefore, 
that  the  plaintiff  could,  if  he  would,  suggest  the  name  or  names 
of  any  one  to  be  drawn,  and  have  such  suggestion  acted  upon." 

We  think  there  can  be  no  presumption  of  law  that  an  impar- 
tial trial  cannot  be  had  in  the  county  where  one  of  the  parties  is 
the  county  judge,  simply  because  he  acts  as  an  official  overseer, 
in  the  manner  stated,  nt  the  drawing  of  the  petit  jurors  who  are 
summoned  to  serve  at  the  term  of  court  at  which  the  case  is  ex- 
pected to  be  tried.  Except  in  counties  where  the  population  ex- 
ceeds 120,000,  the  constitution  permits  county  judges  to  practice 
law  in  the  supreme  court,  while  the  Code,  as  already  pointed  out, 
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requires  them  to  attend  and  witness  the  drawing  of  trial  jurors 
to  serve  therein.  Neither  the  constitutional  convention  of  1894 
nor  the  legislature  can  have  deemed  it  objectionable  or  unfair 
to  other  lawyers  to  allow  the  county  judge  to  try  cases  before 
jurors  whose  names  had  been  drawn  from  the  box  imder  his  su- 
pervision. The  objection  seems  no  greater  where  the  coimty 
judge  appears  before  the  jury,  not  as  a  lawyer,  but  as  a  litigant. 

A  different  question  would  be  presented  if  it  appeared  that 
in  the  functions  exercised  by  the  county  judge  at  the  time  of  the 
jury  drawing  there  were  any  opportimity  for  misconduct  on  his 
part  affecting  the  selection  of  the  names,  or  any  proof  that  he 
had  attempted  any  wrongdoing  in  the  matter.  But  there  is  not 
a  suggestion  of  this  kind  in  the  case.  On  the  contrary,  the 
learned  counsel  for  the  appellant  in  his  oral  argument  expressly 
disclaimed  any  such  idea.  We  have  here,  therefore,  the  simple 
question  whether  the  extent  to  which  Judge  Lent  participates 
in  the  drawing  of  jurors  in  Westchester  coimty  gives  tis  reason 
to  believe  that  an  impartial  trial  cannot  be  had  in  that  county 
in  a  libel  suit  in  which  he  is  the  plaintiff.  It  seems  clear  on 
this  record  that  we  must  answer  that  question  in  the  n^ative. 
If  we  were  to  adopt  the  broad  rule  which  the  appellant  seems  to 
think  proper,  a  county  judge  could  not  prosecute  in  his  own  be- 
half a  suit  on  a  promissory  note  in  the  supreme  court  in  his  own 
county,  but  would  have  to  submit  to  a  change  of  venue  upon 
the  demand  of  the  defendant 

It  is  argued  in  support  of  the  appeal  that  the  plaintiff  will 
have  an  unfair  advantage  over  the  defendant  in  Westchester  be- 
cause the  jurors  there  have  learned  to  look  upon  the  county  judge 
as  an  exponent  of  the  law,  and  also  that,  ^%y  reason  of  the  power 
of  the  county  judge  to  excuse  jurors  from  service  in  his  court, 
all  jurors  would  dislike  to  offend  the  plaintiff,  and  that,  if  any 
one  of  the  jurors  thought  it  likely  that  he  might  be  a  party  in 
litigation  before  the  plaintiff  in  his  court,  the  plaintiff  would 
have  an  unfair  advantage  over  the  defendant"  Neither  of 
these  positions  is  tenable.  We  have  never  observed  any  reluct- 
ance on  the  part  of  juries  at  rural  circuits  to  render  a  verdict 
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against  a  party  represented  by  the  county  judge  as  counsel  oa 
account  of  the  official  station  or  influence  of  the  latter ;  nor  have 
we  ever  found  a  class  of  jurors  in  Westchester  or  elsewhere  who 
seemed  likely  to  be  influenced  by  such  discreditable  considera- 
tions as  those  above  suggested.  The  case  of  Van  Rensselaer  v. 
Douglas,  2  Wend.  290,  is  not  in  point.  There  the  venue  was 
changed  from  Saratoga  to  Bensselaer  because  the  circuit  judge 
of  the  Saratoga  district  had  been  counsel  for  the  plaintiff  in  that 
very  case,  as  appears  from  the  headnote.  This  was  on  the 
ground  that  the  judge  was  disqualified.  In  Stoddard  ▼.  Presi- 
dent^ etc  of  Delaware  k  H.  Canal  Co.  (Sup.)  42  St  Bep.  73 ; 
16  N.  Y.  Supp.  621,  also  cited  by  the  appellant,  the  action  arose 
out  of  a  railroad  accident  in  which  27  passengers  were  injured, 
of  whom  21  lived  in  Washington  county,  and  the  venue  was 
changed  from  Washington  to  Schenectady  on  account  of  the  feel- 
ing of  hostility  against  the  defendant  in  the  community  where 
the  disaster  occurred.  The  case  bears  no  likeness  in  any  respect 
ic  the  case  at  bar.  Moulton  v.  Beecher,  1  Abb.  N.  C.  287,  240, 
52  now.  Pr.  182.,  was  a  special  term  decision,  which  was  not  re- 
viewed, as  the  plaintiff  discontinued  the  action.  Assuming 
that  it  was  correct^ — and  I  think  it  was, — ^the  circumstances 
were  so  utterly  different  that  it  affords  us  no  guidance  here. 
The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.     All  con- 
cur. 
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1. 

Nonpayment  of  ooeU  imposed  as  a  condition  of  an  adjovrament  soaght  by 
a  defendant  does  not  impair  his  right  to  taks  part  in  th«  trial  on  the 
adjourned  day. 

2.  Sams — Municipal  Cottbts  or  New  Yobk. 
Ck>de  Civ.  Proc.  S  779,  providing  for  staying  proceedings  of  a  party  de* 

Note. — Stat  fob  Nonpatiobnt  of  Costs. 

a.  Cost  in  former  CLOtion, 

1.  When  stay  granted — In  general — Identity. 

2.  Intermediate  transfer  of  eause  of  aeiion. 

3.  Different  trihitnal. 

4.  Praotiee. 

b.  Costs  in  same  action. 

1.  When  stay  becomes  operative. 

2.  What  proceedings  stayed. 

3.  Waiver. 


a.  Costs  in  former  action* 
1.  When  stay  granted — In  general — Identity. 

The  wmpayment  of  oosts  of  a  former  action  is  a  good  ground  for  stay- 
ing  the  proceedings  in  a  subsequent  aotion  for  the  same  cause  between  the 
same  parties. 

CunuBins  ▼.  Bennett,  8  Paige,  79. 

Simpson  v.  Brewster,  9  Paige,  245. 

Arnold  v.  Clark,  9  Daly,  259. 

Sazton  y.  StowcU,  11  Paige,  526. 

Sprague  v.  Bartholdi  Hotel  Co.  68  Hun»  665;  52  St  Rep.  663;  22  Supp. 
1090. 

Morganstern  y.  Zink,  6  Misc.  418;  27  Supp.  299. 

The  granting  of  a  stay  of  proceedings  on  the  ground  of  nonpayment  ol 
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faulting  in  payment  of  coeta,  haa  no  application  to  tlie  municipal  court 
of  New  York  City. 
S.  Monoif  O08T8. 

2Cotion  ootta  granted  to  a  partj  in  the  municipal  court  ahould  be  in- 
cluded in  hia  judgment  or  aet  off  againat  the  coata  of  the  aucceaaf  ul  par- 
ty. 

Appeal  from  municipal  oourt,  borough  of  Manhattan,  Fifth 
district. 

Action  by  Dorothy  Farber,  an  inf  ant,  by  her  guardian  ad  li- 
tem,  against  Samuel  Flauman  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal     Beversed. 

Argued  before  Bebkman,  P.  J.,  and  Giegebioh  and  O'Gtos- 

MAK,  JfT. 

Moses  Feltenstein,  for  appellants. 

I.  A.  Hourwich,  for  respondent. 

0'Gk>BMAi!ry  J.  The  trial  justice  had  an  undoubted  right  to 
impose  the  costs  in  question  as  a  condition  of  the  adjournment 

Stat  fob  Nonpatmxnt  of  CkMTs,— oontinned. 

the  coata  of  a  former  action  is  in  the  discretion  of  the  courts  and  there  is 
no  inflexible  rule  requiring  the  court  to  grant  the  stay  where  the  plaintiff 
is  not  at  fault  and  did  not  bring  the  second  action  merely  for  the  purpose 
of  vexing  the  defendant. 

Drake  t.  New  Vork  Iron  Mine,  71  Hun,  211;  54  St.  Bep.  211;  24  Supp. 
518. 

A  stay,  howerer,  will  be  grsnted  where  it  plainly  appears  that  the  sec- 
ond action  was  brought  merely  for  producing  vexation. 
Kerr  r.  Davis,  7  Paige,  53. 

Thus,  a  stay  in  an  action  of  ejectment  should  be  granted  irhert  It  appears 
by  affidavita  that  such  action  is  baseless  and  vexatioua,  the  plaintiff  irre- 
sponsible, and  that  the  same  was  commenced  in  the  hope  of  compelling  the 
defendants  to  buy  their  peace,  and  that  the  plaintiff  has  already  been  twice 
defeated  in  another  action  of  ejectment  which  involved  his  main  and  vital 
contention  in  the  second  action,  and  that  he  has  never  paid  the  costs  award- 
ed against  him  in  the  first  a<^tion. 
.  ^StMart  V.  BuUer,  27  Misc.  708;  03  St  Rep.  573;  50  Supp.  57S. 
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sought  by  the  defendant  (Consol.  Act,  subd.  3,  §  1420,  as 
amended  by  Laws  1894,  c.  750),  but  the  nonpayment  of  these 
costs  did  not  deprive  the  defendant  of  the  right  to  take  part  in 
the  trial  on  the  adjourned  day.  Section  779  of  the  Code  of 
Civil  Procedure,  providing  for  the  staying  of  proceedings  of  the 
party  defaulting  in  the  payment  of  costs,  has  no  application  to 
the  municipal  court  Even  where  that  section  is  applicable,  the 
nonpayment  of  costs  never  impairs  the  defensive  rights  of  a  par- 
ty. Randell  v. ' Abrisqueta,  20  Abb.  N.  C.  292 ;  2  City  Ct.  R 
303.  The  stay  mentioned  in  section  779  of  the  Code  is  int^ided 
only  to  prevent  an  onward  movement  in  the  action  by  the  party 
who  owes  costs  of  motion.  When  the  plaintiff  moved  his  case 
for  trial  on  the  adjourned  day,  the  defendant  should  have  been 
permitted  to  participate  therein,  and  introduce  his  proofs. 
Where  motion  costs  are  granted  in  the  municipal  court,  they  are 
to  be  included  in  the  judgment  if  the  party  is  successful,  or  off- 
set against  the  costs  of  the  successful  party  if  the  party  entitled 
to  the  costs  should  be  finally  defeated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  ap- 
pellants to  abide  the  event.     All  concur. 

Stat  fob  Nonpatmsnt  of  Costs, — oontlDuecL 


The  burden  of  proving  that  the  second  suit  ia  not  vexatiouB  is  upon  the 
party  opposing  the  stay. 

Demarest  v.  Wynkoop,  2  Johns.  Ch.  461. 
Kerr  v.  Davis,  7  Paige,  53. 
Lawrence  v.  Dickenson,  2  Cow.  580. 

The  defendant  cannot  obtain  a  stay  of  his  adversary's  proceedings  on  the 
ground  that  the  latter  has  failed  to  pay  the  costs  of  a  former  action  be- 
tween the  parties,  where  the  plaintiff  sought  to  introduce,  by  a  supple- 
mental complaint,  the  facts  upon  which  the  second  action  ia  based,  which 
the  defendant  prevented  by  objection  and  the  ruling  of  the  court  that  the 
present  cause  of  action  could  not  be  tried  in  that  action. 

Drake  v.  New  York  Iron  Mine,  71  Hun,  211;  54  St  Hep.  211;  24  Supp. 
618. 

Where  it  is  stipulated  that  certain  actions  of  ejectment  are  to  abide  the 
event  of  other  actions  of   the   same   class,  it  is  proper  to  stay  the  first 
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4uuned  actlMis  until  pAjrment  of  ootti  awarded  againat  Uie  plaintiff  in  Um 
•other  actiona. 

Jackson  v.  Schauber,  4  Wend.  216. 

But  a  stay  in  other  aetions  of  ejectment  brought  by  the  plaintiff,  which 
ihad  not  been  eo  stipulated,  should  not  be  granted. 
Jsckson  ▼.  Schauber,  4  Wend.  216. 

A  stay  for  nonpayment  of  the  costs  of  a  former  suit  will  not  be  granted 
•where  the  plaintiff  in  the  seoond  action  sued  in  forma  pauperis. 
Herbert  ▼.  Dralce,  2  City  Ct.  175. 
Harris  y.  Mutual  Life  Insuranoe  Co.  18  Civ.  Pro.  10&;  10  Supp.  473. 

And  the  fact  that  the  plaintiff  is  a  nonresident  of  the  state  does  not 
•change  the  rule. 

Harris  v.  Mutual  Life  Insuranoe  Co.  18  QiT.  Pro.  105;  10  Supp.  473. 

An  action  by  a  receiver  will  be  stayed  until  costs  arising  by  reason  of 
the  dismissal  of  a  former  action  on  account  of  irregularity  in  his  appoint- 
ment, are  paid,  although  before  bringing  the  second  action  he  was  regu- 
larly reappointed. 

Bates  V.  Dickerson,  35  St.  Rep.  028;  12  Supp.  773. 

In  order  to  authorise  a  stay  until  payment  of  the  costs  of  a  former  ac- 
tion it  is  not  necessary  that  the  parties  and  causes  of  action  shall  be  of 
that  identical  character  necessary  to  constitute  a  bar  of  the  second  action. 
A  stay  will  be  granted  when  the  character  of  the  actions  is  the  same,  aris- 
ing out  of  the  same  transaction,  and  like  relief  is  asked  for,  although  it 
may  differ  in  degree  and  the  evidence  to  establish  it  may  be  different 

Morganstem  v.  Zink,  6  Misc.  418;  27  Supp.  200. 

So,  a  stay  will  be  granted  in  an  action  to  reform  a  contract  by  inserting 
therein  matters  which  would  create  a  liability,  by  reason  of  the  nonpayment 
-of  cobts  of  a  former  action  brought  in  another  court  to  recover  damages  for 
the  breach  of  an  alleged  ural  contract  and  in  which  were  litigated  substan- 
tially the  same  matters  sought  to  be  inserted  in  the  contract  involved  in  the 
second  action. 

Sprague  v.  Bartholdi  Hotel  Co.  68  Hun,  555;  52  St  Rep.  663;  22  Supp. 
1000. 

But  a  stay  will  be  refused  where  in  the  complaint  in  the  first  action  plain- 
tiff alleged  that  he  hired  certain  premises  from  the  defendant,  relying  upon 
representations  of  the  latter  that  they  were  tenantable  and  fit  for  plain- 
tiff'b  business;  that  such  repiesentations  were  false;  that  plaintiff  threat- 
ened to  leave  the  premises  unless  the  defendant  made  suitable  repairs  which 
he  promised,  but  neglected,  to  do;  that  by  reason  of  such  neglect  the  plain- 
tiff sustained  personal  damage  for  which  he  demanded  judgment;  while 
in  the  second  action  plaintiff  alleged  the  former  suit  and  an  election  by 
him  on  the  trial  thereof  that  the  same  should  be  considered  an  action  for 
negligence;  the  hiring  of  Ihe  premises  and  the  representations  by  the  de- 
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fendant  as  in  the  previous  complaint,  and  expenditures  by  plaintiff  lor 
fixtures  and  improvements  wliicb  had  become  a  total  loss  to  him;  also  the 
subsequent  agreement  and  the  ne^^lcct  of  defendant  to  perform  it»  and 
claimed  damages  for  tlie  falsity  of  defendant's  representations  and  the  al- 
leged breach  on  his  part:  and  for  a  second  cause  of  action  alleged  a  breach 
of  a  coveuant  or  agreement  for  quiet  enjoyment. 
Arnold  v.  Clark,  0  Daly,  25U. 

A  second  action  of  ejectment  brought  by  a  person  claiming  as  heir  at 
law,  will  be  stayed  for  nonpayment  of  the  costs  awarded  against  him  in 
the  former  action,  where  the  property  involved  in  both  actions  formerly 
belonged  to  the  alleged  ancestor,  although  that  sought  to  be  recovered  in 
the  first  action  was  not  the  same  involved  in  the  second. 

Stewart  v.  Hilton,  27  Misc.  230;  02  St.  Rep.  415;  58  Supp.  415. 

But  a  stay  will  be  denied  for  nonpayment  of  the  costs  of  a  previous  ac- 
tion, where  such  action  was  dismissed  for  want  of  proeeeution,  through 
the  neglect  of  plaintiff's  attorney,  and  without  plaintiff's  knowledge,  and 
the  first  action  was  to  recover  a  salary  to  the  time  of  its  commencement, 
while  the  second  was  for  salary  which  accrued  after  as  well  as  before  that 
time. 

Dare  v.  Murphy,  18  Abb.  K.  C.  466;  12  Civ.  Pro.  388. 

A  second  action  brought  for  the  breach  of  a  written  agreement  will  not 
be  stayed  for  nonpayment  of  the  costs  of  a  former  action,  where  the  second 
action  was  for  a  breach  sued  on  in  the  first  action,  and  also  a  breach  of 
the  same  agreement  alleged  to  have  occurred  subsequent  to  the  commence- 
njent  of  tlie  former  action. 

Ripley  v.  Benedict,  4  Cow.  10. 

A  stay  in  an  action  for  limited  divorce  for  abandonment  and  continued 
nonsupport»  because  of  nonpayment  of  costs  of  a  former  action  of  divorce 
for  cruelty,  etc.,  will  be  denied,  as  the  second  action  is  sustainable  on  after- 
accrued  rights. 

Nichols  V.  Nichols,  50  Super.  251. 

A  stay  will  be  granted  in  an  action  to  annul  a  marriage  on  the  ground 
of  a  former  marriage,  while  the  costs  of  a  former  action  for  divorce  for 
adultery  remain  unpaid,  which  action  was  dismissed  for  want  of  prose- 
cution. 

Hepburn  v.  Hepburn,  54  How.  Pr.  466. 

But  a  stay  of  an  action  for  the  same  cause  will  not  be  granted  where  the 
defendants  in  the  action  in  which  the  stay  is  sough^  were  not  parties  to 
the  prior  action. 

Bolton  V.  Corse,  47  Super.  493. 

Jackson  v.  Clark,  1  Cow.  140. 

Thus,  a  stay  should  not  be  granted  in  an  action  by  a  person  not  a  pa.rty 
to  another  action  in  which  the  costs  remain  unpuid,  where  the  latter  action 
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is  brought  for  a  portion  only  of  the  premises  claimed  in  the  former  suit, 
notwithstanding  .the  fact  that  the  claims  in  both  actions  are  under  the 
same  title. 
Jackson  ▼.  Clark,  1  Cow.  140. 

A  stay  in  an  action  brought  by  several  persons,  claiming  as  heirs  at  law, 
to  recover  a  farm,  will  not  be  granted  for  nonpayment  of  costs  arising 
from  the  dismissal  of  the  complaint  in  a  former  action  brought  by  one  only 
of  such  persons  to  recover  one  third  of  the  same  premise,  as  the  second 
action  cannot  be  regarded  as  between  the  same  parties,  or  their  privies, 
nor  for  the  same  premises. 

Ten  Broeck  v.  Reynolds,  13  How.  Pr.  462. 

But  the  fact  alone  that  some  of  the  defendants  are  new  parties  in  the 
second  action  does  not  make  it  improper  for  the  court  to  grant  a  stay  there- 
of because  of  unpaid  costs  of  a  former  action. 

Kentish  v.  Tatham.  6  Hilt  372. 

A  stay  for  n<mpayment  of  costs  in  a  former  action  arising  out  of  the 
same  transaction,  will  not  be  denied  on  the  ground  that  the  two  actions 
are  not  identical  in  that  an  additional  party  is  Joined  as  defendant  in  the 
second  action. 

Pierson  v.  Lydedcer,  1  Law  Rec.  177. 

In  the  case  last  cited  the  court  further  held  that  the  fact  that  the  first 
action  was  one  at  law  and  the  second  in  equity  did  not  warrant  the  ob- 
jection that  the  causes  of  action  were  not  identical  and  that  therefore  the 
stay  should  be  refused. 

A  stay  will  be  granted  in  an  action  brought  to  recover  damages  for  the 
breach  of  a  contract  for  board,  etc.,  until  payment  of  the  costs  of  a  former 
action  against  one  of  the  defendants  alone  for  an  amount  claimed  to  be 
due  for  board  under  the  same  contract. 

Thompson  v.  Burchell,  48  Super.  537. 

An  action  will  be  stayed  for  nonpayment  of  the  costs  of  a  former  action 
for  the  same  cause,  although  the  second  action  is  by  a  guardian  who  is  a 
different  person  than  the  guardian  in  the  other  action. 

Taylor  v.  Vandervoort,  9  Wend.  449. 

Where  the  plaintiff  obtains  an  order  dismissing  his  action  on  payment  of 
costs,  his  failure  to  pay  the  latter  will  entitle  his  adversary  to  an  order 
staying  all  proceedings  in  a  second  action  for  the  same  cause. 

Cummins  v.  Bennett,  8  Paige,  79. 

Sazton  V.  Stowell,  11  Paige,  526. 

Upon  a  motion  for  a  stay  of  proceedings,  a  former  jiidgment  for  costs 
is  conclusive  if  there  has  not  been  a  direct  review  thereof^  and  it  is  not 
manifesUy  void  on  its  face. 

'HcMahon  v.  Mutual  Benefit  Life  Insurance  Co.  12  Abb.  Pr.  28. 
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2.  Intermediaie  transfer  of  cause  of  aotion. 

The  assignee  of  a  note,  with  a  guaranty  of  payment,  may  be  restrained 
from  proceeding  in  a  subsequent  action  thereon  against  the  guarantor,  un- 
til costs  awarded  on  demurrer  in  a  previous  action,  brought  by  his  assignor 
against  the  maker  and  guarantor  jointly,  have  been  paid. 

Barton  y.  Speis,  73  N.  Y.  133. 

In  the  case  just  cited  the  court  held  that  the  fact  that  the  former  action 
was  nominally  pending  and  that,  instead  of  amending  the  complaint  there- 
in, the  assignee  brought  a  new  action,  was  immaterial  on  the  question  of 
granting  a  stay. 

So,  a  stay  is  proper  on  the  ground  of  the  nonpayment  of  costs  arising  by 
reason  of  the  reversal,  on  appeal,  of  a  judgment  in  favor  of  the  plaintiflrs 
assignor  in  a  former  action  in  another  court  for  the  same  cause,  although 
the  second  action  was  begun  in  the  interval  between  the  entry  of  the  order 
of  reversal  and  the  taxation  of  costs  thereunder. 

Griffin  v.  Bound  Lake  Camp  Meeting  Ass'n,  26  Hun,  314. 

A  stay  will  not  be  granted  in  an  action  against  a  party  as  assignee^  for 
the  benefit  of  creditors,  by  reason  of  unpaid  costs  awarded  against  the 
glaintiff  in  a  former  action  brought  for  the  same  cause  against  the  defend- 
ant personally. 

Vetterlein  v.  Barnes,  43  llun,  437;  6  St.  Rep.  606;  26  Week.  Dig.  68. 

The  assignee  of  a  judgment  cannot  bring  an  action  thereon  until  the  pay- 
ment of  costs  awarded  against  his  assignor  in  proceedings  supplementary 
to  execution  instituted  on  such  judgment  before  the  assignment. 

Hurray  v.  Cameron,  38  St.  Rep.  792;  15  Supp.  13. 

In  an  action  upon  a  claim  assigned  to  the  plaintiff,  the  court,  upon  a 
motion  to  set  aside  an  attachment  on  the  ground  of  a  stay  of  plaintiff's 
proceedings  by  reason  of  the  nonpayment  of  motion  costs  awarded  against 
the  assignors  in  a  former  action  on  the  same  claim,  may  properly  deny  such 
motion  in  case  of  payment  of  such  costs  within  twenty  days. 

Wessels  v.  Boettcher,  142  N.  Y.  212;  36  N.  E.  883. 

In  the  case  last  cited  the  court  took  the  position  that  while  the  plain- 
tiff's assignors  were  stayed,  the  stay  did  not  render  the  second  action  and 
proceedings  therein  void  and  did  not  deprive  the  court  of  jurisdiction,  but 
only  rendered  further  proceedings  irregular,  and  did  not  affect  the  validity 
of  the  attachment. 

An  action  to  set  aside  a  conveyance  as  fraudulent  will  be  stayed  because 
of  nonpayment  of  the  costs  of  a  former  action  for  the  same  cause  brought 
by  the  plaintiff's  assignor,  and  which  action  was  dismissed  with  costs  to 
one  of  the  defendants,  who,  prior  to  the  commencement  of  the  second  action, 
conveyed  the  real  estate  to  another,  who  was  made  a  party  defendant  in  the 
last  action. 

Hill  V.  Grant,  2  T.  ft  C.  4G7. 

VII.  N.  T.  A.  C.  18 
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likewise,  the  asiignee  of  a  claim  under  a  polity  of  life  insurance  will  be 
stayed  from  further  proceedings  in  an  action  instituted  by  him  thereon. by 
reason  of  the  nonpayment  of  the  costs  of  a  former  action  by  his  assignor 
on  the  same  policy  and  against  the  same  defendant. 

Bebbard  v.  U.  8.  Life  Ins.  Co.  8  Week.  Dig.  272. 

In  an  action  of  trorer  for  the  conversion  of  personal  property,  by  an 
assignee  of  the  claim,  a  stay  of  the  plaintiff's  proceedings  should  be  granted 
until  payment  of  the  costs  of  a  nonsuit  obtained  by  the  defendant  against 
the  plaintiff's  assignor  in  a  former  action. 

Richardson  y.  White,  27  How.  Pr.  165. 

But  an  action  by  an  assignee  of  a  claim  will  not  be  stayed  for  nonpayment 
of  the  costs  of  a  former  action,  where  it  cannot  be  said  that  the  two  ac- 
tions invoke  the  equitable  powers  of  the  court  to  the  same  end. 

Gardenier  v.  Oswego  Mutual  Savings  ft  Aid  Association,  41  St.  Bep.  30; 
17  Supp.  394. 

3.  Different  tribundL 

The  fact  that  the  first  action  was  brought  in  a  different  court  does  not 
change  the  rule  in  reference  to  granting  a  stay  of  the  plaintiff's  proceed- 
ings for  nonpayment  of  costs  therein. 

Perkins  v.  Uinman,  19  Johns.  237. 

Jackson  v.  Carpenter,  3  Cow.  22. 

Ex  parte  Stone,  3  Cow.  380. 

Farrell  ▼.  Mew  York  Juvenile  Asylum,  2  App.  Div.  496;  74  St  Bep.  414; 
S7  Supp.  1118;  3  Ann.  Cas.  13. 

Qriffin  v.  Round  Lake  Camp  Meeting  Ass'n,  26  Hun,  314. 

Thus  a  stay  is  properly  granted  for  the  nonpayment  of  costs  imposed  as 
terms  for  opening  a  default  in  a  former  action  between  the  same  parties 
for  the  same  cause,  although  the  first  acticm  was  in  the  superior  court  and 
the  second  in  the  supreme  court. 

Farrell  ▼.  New  York  Juvenile  Asylum,  2  App.  Div.  496;  74  St  Rep.  414; 
37  Supp.  1118;  3  Ann.  Cas.  13. 

This  rule  will  be  applied  although  the  former  action  was  brought  in  a 
federal  court 
Jackson  v.  Carpenter,  3  Cow.  22. 

But  formerly  a  stay  would  not  be  granted  where  the  unpaid  costs  were 
awarded  in  an  action  at  law  and  the  second  action  was  in  equity. 
Kerr  v.  Davis,  7  Paige,  63. 
Demarest  v.  Wynkoop,  2  Johns.  Ch.  461. 
Stebbins  v.  Grants  19  Johns.  190. 

'  But  since  the  Code  of  Civil  Procedure  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity  and  provided  for  only  one  form  of  civil 
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actioo,  the  rule  laid  down  in  the  cases  last  cited  cannot  be  regarded  as  ap- 
pHcabla 
Rumsey's  Practice,  Vol.  11.  p.  183. 

A  stay  will  not  be  ordered  where  the  former  action  was  brought  Im  a 
court  of  another  state  or  county. 
Julio  T.  Ingalls,  15  Abb.  Pr.  420. 

4.  Praoiiee, 

The  motion  for  a  stay  should  be  based  upon  affidavits  showing  all  the 
facts  by  reason  of  which  it  is  claimed  the  right  to  the  stay  exists,  es- 
pecially the  particulars  of  the  former  action  and  of  that  sought  to  be  stayed. 

Hilderbrand  ▼.  Ogden,  1  Law.  BulL  74. 

Such  motion  should,  of  course,  be  made  in  the  action  sought  to  be  stayed. 
Dederick  t.  Hoysradt»  4  How.  Pr.  860. 

It  may  be  made  at  any  time  before  trial  of  the  second  action. 
Cuyler  y.  Vanderwerk,  1  Johns.  Cas.  247. 

And  it  has  even  been  held  that  it  may  be  made  at  any  time  when  the 
cause  is  in  litigation. 
Jacltison  V.  Miller,  8  Cow.  57. 

In  the  case  last  cited,  an  sction  in  equity,  it  was  held  that  a  motion  of 
this  nature  might  be  made  after  verdict  for  the  plaintiff  in  the  second  ac- 
tion, subject  to  the  opinion  of  the  courts  and  Sr  case  made  and  noticed  for 
argument  by  the  defendant. 

But  such  motion  cannot  be  made  after  judgment  is  perfected. 

Fifield  T.  Brown,  2  Cow.  503. 

In  order  to  obtain  an  order  staying  plaintiff's  proceedings  by  reason  of 
nonpayment  of  costs  of  a  former  action  for  the  same  cause,  the  defendant 
must  show  that  he  has  a  meritorious  defense. 

Faulkner  ▼.  Cody,  28  Misc.  66;  93  St.  Rep.  807;  50  Supp.  807. 

In  addition  to  requiring  payment  of  the  costs  of  a  former  action  before 
allowing  the  plaintiff  to  proceed  in  a  second  action  for  the  same  cause,  the 
court  may  properly  also  insist  upon  the  payment  of  the  costs  of  the  mo- 
tion to  stay. 

Edwards  t.  Ninth  Ave.  R.  R.  Co.  22  How.  Pr.  444. 

1).  Co8t8  in  same  action. 

That  part  of  section  779,  Code  of  Civil  Procedure,  here  applicable  is  as 
follows:  "Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose 
in  the  order,  or  if  no  time  is  so  fixed  within  10  days  after  the  service  of 
a  copy  of  the  order  ...  all  proceedings  on  the  part  of  the  party  re- 
quired to  pay  the  same,  except  to  review  or  vacate  the  order,  are  stayed 
without  further  direction  of  the  court  until  the  payment  thereof.    But 
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the  adverse  party  may,  at  his  election,  waive  the  stay  of  prooeedings." 

While  the  cases  upon  the  subject  are  conflicting,  it  would  seem  by  the 
greater  weight  of  authority  that  the  nonpayment  of  costs  of  an  appeal  from 
an  order  in  the  action  does  not  furnish  a  basis  for  claiming  a  stay  under 
I  770,  Code  Civil  Procedure. 

Verplanck  t.  Kendall,  47  Super.  613. 

Eisenlord  ▼.  Clum,  62  Hun,  461;  24  6t  Rep.  102;  6  Supp.  512;  17  CIt. 
Pro.  147. 

Van  Woert  t.  Aekley,  66  Hun,  376;  82  St.  Rep.  383;  10  Supp.  673. 

The  following  cases  hold  that  the  proceedings  of  a  party  who  fails  to 
pay  costs  awarded  against  him  on  appeal  from  an  order  are  thereby  stayed 
under  the  section  of  the  Code  mentioned. 

Phipps  T.  Carman,  26  Hun,  618. 

Cohn  t.  Husson,  67  Super.  222;  26  St  Rep.  811;  6  Supp.  612;  17  (St. 
Pra  434. 

Section  779,  Code  Civil  Procedure,  has  no  application  to  proceedings  in 
surrogates'  courts,  and  therefore  a  claim  that  a  stay  results  therein  by 
reason  of  nonpayment  of  costs  is  not  justified. 

Scofield  T.  Adrianoe,  2  Dem.  486. 

In  the  case  last  cited  it  was  held  that  an  administrator  de  honU  non 
could  apply  for  an  order  to  compel  his  predecessor  to  account  for  and  de- 
liver over  to  him  certain  property,  although  he  had  failed  to  pay  certain 
costs  awarded  against  him  upon  a  former  motion  relating  to  the  same 
estate. 

So,  the  provision  of  the  Code  under  discussion  has  no  application  where 
there  has  been  a  payment  of  costs  to  a  sheriff,  to  whom  had  been  delivered, 
under  the  former  practice,  a  precept  for  the  collection  thereof,  as  such  con- 
stitutes a  sufiicient  payment  of  the  costs  and  precludes  the  daim  of  a  stay. 

Brown  v.  Ksim,  17  Hun,  609. 

1.  When  utay  becomes  operatwe. 

Where  the  time  of  payment  of  motion  costs  is  not  specified,  the  stay  re- 
sulting from  nonpayment  thereof  begins  ten  days  after  service  of  the  order 
imposing  the  costs. 

Margulies  v.  Damrosch,  23  Misc.  77;  85  St  Bep.  833;  61  Supp.  833. 

Reeder  v.  Lockwood,  30  Misc.  531;  96  St  Rep.  713;  62  Supp.  713. 

Marks  v.  King,  66  How.  Pr.  453;  13  Abb.  N.  C.  374. 

Pettibone  v.  Drakeford,  1  How.  Pr.  K.  S.  141. 

Where  service  of  the  order  is  made  by  mail  the  stay  becomes  operatiTC 
twenty  days  thereafter. 

Reeder  v.  Lockwood,  30  Misc.  631;  96  St  Rep.  713;  62  Supp.  713. 

Marks  v.  King,  66  How.  Pr.  453 ;  13  Abb.  N.  C.  374. 

Costs  imposed  for  the  discontinuance  of  an  action  must  be  adjusted  by 


NEW  YORK  ANNOTATED  CASES.  271 


BtAX  ion  NOIIVATICSNT  OT  OOST0»— OQHtiniMd. 


the  defendant  before  their  nonpayment  can  operate  a«  a  aUj  to  the  ecmi- 
menoement  or  proeecution  of  a  leeond  action  for  the  eame  eauee,  at  befort 
that  time  there  ie  no  default  in  payment. 
People  Y.  Tweed,  6  Hun,  382. 

To  afford  grounds  for  claiming  a  stay  for  nonpayment  of  coeta  imposed 
by  an  order  substituted  by  stipulation  for  a  former  order  to  the  same  effect^ 
there  must  have  been  due  service  of  the  second  order. 

Thalheimer  ▼.  Hays,  6  St  Bep.  125;  26  Week.  Dig.  209. 

2.  What  proocedinga  9iayed, 

The  nonpayment  of  costs,  imposed  upon  a  creditor  on  the  denial  of  an 
application  for  a  citation  to  an  assi^ee,  will  operate  as  a  stay  to  a  second 
application  for  the  same  cause,  as  i  779,  Ck)de  of  Civil  Procedure,  applies 
to  such  proceedings. 

Matter  of  Thorn,  10  Daly,  71. 

A  motion  to  set  aside  an  order  for  an  examination  in  supplementary  pro- 
ceedings, and  the  execution  and  return  of  the  sheriff,  will  be  denied  on  the 
ground  that  the  proceedings  of  the  moving  party  are  stayed  because  of  the 
nonpayment  of  costs  imposed  upon  him  on  a  similar  motion. 

Nat  Bank  of  Port  Jervis  v.  Hansee,  2  How.  Pr.  X.  S.  200. 

While  the  costs  imposed  upon  a  plaintiff  on  a  previous  motion  remain 
unpaid,  he  cannot  move  for  permission  to  enter  judgment  against  the  par- 
ties awarded  such  costs,  on  the  ground  that  their  answer  was  not  properly 
verified. 
'  Moon^  V.  Ryerson,  8  Civ.  Pro.  436. 

A  party  defendant  who  was  denied  leave  to  renew  a  motion  to  vacate  an 
order  of  arrest  with  costs  of  the  motion  to  the  plaintiff,  which  costs  have 
not  been  paid,  cannot  when  the  action  is  reached  on  the  calendar,  take  a 
judgment  by  default  on  failure  of  the  plaintiff  to  appear  and  proceed. 

Brown  v.  Qriswold,  23  Hun,  618. 

But  a  stay  by  reason  of  the  nonpayment  of  motion  costs  by  the  plain- 
tiff, will  not  prevent  the  making  by  him,  and  the  granting  of  a  motion  for 
leave  to  enter  final  judgment  dismissing  the  complaint,  which  judgment 
the  defendant  declines  to  enter,  although  entitled  so  to  do. 

Ten  Eyck  v.  Town  of  Warwick,  63  St  Rep.  165;  30  Supp.  859;  24  Civ. 
Pro.  6. 

The  nonpayment  of  costs  imposed  upon  the  plaintiff  in  granting  a  motion 
made  by  one  of  the  defendants  to  vacate  a  judgment  taken  by  default  pre- 
cludes the  former  from  obtaining  an  order  to  show  cause  why  such  defend- 
ant's answer  should  not  he  stricken  out  as  frivolous. 

Hazard  v.  Wilson^  3  Abb.  N.  C.  50. 

Proceedings  to  set  aside  an  execution  against  the  person  cannot  be  taken 
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by  a  person  who  has  omitted  to  pay  oosts  awarded  against  him  in  the  ac- 
tion. 
Knoff  ▼.  Ellsworth,  8  St  Kep.  568. 

A  party  substituted  as  plaintiff  in  an  action  after  the  granting  ci  an 
order  awarding  cosU  against  the  original  plaintiff,  which  remain  unpaid, 
is  stayed  from  serving  a  notice  of  appeal  from  the  judgment  rendered  in  the 
action,  previous  to  the  substitution. 

Gardenier  v.  Eldred,  21  Civ.  Pro.  221;  40  St  Rep.  225;  15  Supp.  819. 

Where  a  judgment  obtained  by  a  person  subsequently  deceased  was  as- 
signed by  his  administratrix,  the  assignee  cannot  issue  execution  therecm 
until  payment  of  costs  awarded  to  the  defendant  upon  the  dismissal  of 
supplementary  proceedings  instituted  on  such  judgment  prior  to  the  as- 
signment and  after  the  death  of  the  party  obtaining  the  judgment 

MacWhinnle  v.  Cameron,  57  Hun,  403;  32  St  Rep.  985;  11  Supp.  20; 
10  Civ.  Pro.  138. 

But  in  another  case  it  has  been  held  that  the  failure  to  pay  costs  imposed 
in  proceedings  supplementary  to  execution  stays  only  those  proceedings, 
and  has  no  effect  upon  steps  taken  in  the  action. 

Godfrey  v.  Pell,  4  Month.  I^w.  Bull.  69. 

The  nonpayment  of  motion  costs  will  not  stay  an  application  to  revive 
and  continue  the  action  after  plaintiff's  death. 

ante  V.  Emerick,  16  Civ.  Pro.  123;  9  St  Rep.  710;  2  Supp.  874. 

Van  Brocklin  v.  Van  Brocklin,  17  App.  Div.  220;  79  St  Rep.  641;  45 
Supp.  541. 

In  the  case  last  cited  the  court  held  that  a  motion  to  revive  an  action  is 
not  "a  proceeding  in  the  action"  within  the  meaning  of  §  779. 

A  party  whose  proceedings  are  stayed  for  nonpayment  of  costs  is  not 
thereby  prevented  from  serving  a  purely  defensive  pleading,  as  an  answer 
not  containing  a  counterclaim. 

Randall  v.  Abrisqueta,  20  Abb.  N.  C.  292;  2  City  Ct  R.  203. 

But  it  has  been  held  that  a  stay  of  a  plaintiff's  proceedings  for  non- 
payment of  costs,  awarded  to  the  defendant  upon  a  motion  tu  make  the 
complaint  more  definite,  extends  to  the  service  of  a  reply  to  a  counterclaim. 

Robinson  v.  Klein,  31  Abb.  N.  C.  481 ;  30  Supp.  262. 

Lyons  v.  Murat,  4  Abb.  N.  C.  13;  54  How.  Pr.  23. 

Thus  a  motion  to  compel  the  defendant  to  accept  the  plaintiff's  reply 
will  not  be  granted  while  he  is  in  default  for  nonpayment  of  other  motion 
costs. 

Lyons  v.  Murat,  4  Abb.  N.  C.  13 ;  54  How.  Pr.  23. 

Notwithstanding  a  stay  of  his  proceedings  by  reason  of  nonpayment  of 
costs,  a  party  may,  after  an  unsuccessful  appeal  from  the  order  imposing 
the  costs,  dispute  the  taxation  of  the  costs  of  the  appeal,  and  appeal  from 
the  clerk's  taxation. 
,    Thalheimer  v.  Hays,  6  St  Rep.  125;  28  Week.  Dig.  209. 
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A  party  who  fails  to  pay  costs  awarded  against  him  by  an  order  there- 
tofore made  in  the  action,  is  not  thereby  precluded  from  making  an  appli- 
cation to  vacate  the  order  in  question  on  the  ground  of  irregularity. 

Marsh  y.  Woolsey,  14  Hun,  1. 

The  nonpayment  of  costs  to  abide  the  event  does  not,  prior  to  a  final 
determination  of  the  action,  operate  to  stay  the  proceedings  of  the  party 
liable  for  such  costs. 

Van  Woert  v.  Ackley,  56  Hun,  376;  32  St  Rep.  383;  10  Bupp.  673 

3.  Waiver, 

A  party  entitled  to  a  stay  of  proceedings  under  9  779,  Code  of  Civil  Pro- 
cedure, waives  the  same  by  serving  notice  of  trial  or  accepting  such  notice 
from  his  adversary,  after  the  order  granting  costs  is  made. 

Vcrplanck  v.  Kendall,  47  Super.  513. 

Keeder  v.  Lockwood,  30  Misc.  531;  96  St.  Rep.  713;  62  Supp.  713. 

A  motion-  for  ti  stay  of  proceedings  will  not  be  granted  for  nonpayment 
of  previous  motion  costs,  where,  subsequent  to  the  awarding  thereof,  an 
order  made  in  the  action  upon  motion  of  the  party  sought  to  be  stayed, 
was  not  opposed  on  the  ground  of  a  stay,  and  that  question  was  not  raised 
or  the  costs  demanded  until  an  appeal  had  been  taken  from  such  order, 
and  the  former  order  imposing  the  costs  did  not  specify  when  the  same  were 
to  be  paid. 

Attorney-General  v.  Continental  Life  Ins.  Co.  38  Hun,  521. 

Where  the  proceedings  on  the  part  of  the  plaintiff  are  stayed  by  his  fail- 
ure to  pay  motion  costs,  the  defendant  does  not  waive  the  stay  by  the  serv- 
ice of  an  answer  containing  a  counterclaim  before  the  stay  became  oper«ntive. 

Robinson  v.  Klein,  62  St.  Kep.  73;  30  Supp.  262;  31  Abb.  N.  C.  481. 

There  is  a  waiver  of  a  stay  for  nonpayment  of  costs  where  the  plaintiff 
tendered  the  same,  but  defendant  refused  to  receive  them  and  appealed 
from  the  order  awarding  the  costs,  which  was  affirmed,  and  thereafter  an 
order  for  an  open  commission  was  granted  to  the  plaintiff  on  a  motion 
opposed  by  the  defendant  solely  upon  the  merits. 

Kiefer  ▼.  Grand  Trunk  Ry.  Co.  of  Canada,  37  St  Rep.  306;  13  Supp.  860. 
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SCHERMERHORN  v.  OWENS  et  aL 

[t9  Miso.  071;  96  tit.  Bep,  763;  6t  Bupp.  769.} 

{Bupreme  Court,  Special  Term,  Oneida  County,    Deoemher,  1899.) 

SupruEMVNTABT   Pbocbedutoa — DKracTTVE  Affiivavit — Second   Ezamhta- 

TI02V. 

A  Judgment  creditor  may  not  have  an  order  for  a  second  examination  of 
a  judgment  debtor  in  supplementary  proceedings  on  the  ground  that 
such  debtor  has,  since  the  first  examination,  acquired  property  which 
may  be  applied  to  the  payment  of  the  judgment,  where  the  affidavit  is 
made  on  information  and  belief,  without  disclosing  the  sources  of  the 
information. 

Mote. — Successive  Examinations  in  Suffuucentakt  PBOcsEoiNOtf. 

a.  In  general, 

b.  Affidavit9. 

c.  Termination  of  prior  proceedings. 

d.  Notice  of  application. 

e.  References. 


a.  In  general. 

A  judgment  creditor  is  not  entitled  to  examine  the  debtor  in  supplement- 
ary proceedings  on  a  second  judgment  after  having  once  examined  him  in 
proceedings  on  a  former  judgment,  unless  some  good  reason  is  disclosed 
for  the  second  examination,  such  as  subsequently  acquired  property  or  the 
like.  The  right  to  examination,  as  a  matter  of  course,  does  not  attach 
specially  to  the  successive  judgment,  but  is  the  privilege  of  the  particular 
judgment  creditor. 

Ganavan  v.  McAndrew,  20  Hun,  4C. 

In  the  case  last  cited,  Barrett,  J.,  said,  "A  judgment  creditor  is  not  per- 
mitted to  harass  his  debtor  by  successive  examinations  in  supplementary 
proceedings.  He  is  entitled  to  examine  the  defendant  as  fully  as  may  be 
once.  After  that  it  becomes  a  question  of  sound  discretion.  It  is  well 
settled  that  a  second  order  will  not  be  granted,  as  a  matter  of  course.  To. 
secure  it  properly  the  affidavit  should  disclose  the  first  proceeding,  and 
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Supplementarj  proceedinge  by  John  Schennerhom  againat 
Cora  W.  Owens  and  others.  Motion  to  set  aside  order  for  sec- 
ond examination.     Granted. 

E,  Willard  Jones,  for  the  motion. 

WUliam  E.  Seavey,  opposed. 

Dunmore;  J.  The  only  facts  sot  forth  in  the  affidavit  Tip<A 
Avhich  the  order  for  a  seoond  examination  of  the  judgment  debt- 
ors herein  was  granted  were  the  following : 

^'Deponent  further  says  that  he  is  informed  and  verily  be- 
lieves that  said  judgment  debtors  were  examined  under  this 
judgment  in  supplementary  proceedings  in  ISOl,  but  that  since 
that  time  they  have  acquired  and  owned  property  which  could 
not  be  reached  by  said  former  order,  and  which  should  have  been 
applied  to  the  payment  of  the  judgment  above  referred  to. 
That  said  foimer  proceedings  has  been  abandoned.'^ 

It  seems  to  be  a  well-Bcttlcd  rule  that,  where  a  debtor  has  once 
been  fully  examined  in  supplementary  proceedings,  a  second  or- 
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give  some  good  reason  for  a^in  invoking  the  powers  of  the  judge,  such  as 
subsequently  acquired  property  or  the  like." 

A  fortiori^  a  second  examination  ou  the  saiue  judgment  cannot  be  had 
without  disclosing  some  reason  for  the  further  examination. 
The  Grocers'  Bank  of  the  City  of  New  York  v.  Bayaud,  21  Hun,  203. 

In  the  case  last  cited  the  second  order,  which  was  racated,  was  made 
eight  years  after  the  previous  order,  which  had  eventuated  in  a  receiver- 
ship. 

On  application  for  a  second  examination  of  a  party  in  supplementary 
proceedings,  the  affidavit  must  show  that  the  debtor  has  acqaired  property 
subsequent  to  his  former  examination. 

Hamilton  y.  Morange,  2  Law.  Bull.  58. 

The  rule  that  a  judgment  debtor  cannot  be  subjected  to  successive  ex- 
aminations, unless  the  creditor  can  show  specially  facts  arising  alter  one 
examination,  applies  to  a  judgment  rendered  upon  a  judgment  recovered 
upon  a  former  judgment  upon  which  he  had  been  examined. 

Irwin  v.  Chambers,  40  Super.  432. 
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der  for  his  examination  wiU  not  be  granted^  except  upon  proof 
that  he  has  since  acquired  property,  or  that  an  alias  execution 
has  been  issued,  or  returned  unsatisfied.  Losee  v.  Allen,  17 
Misc.  275,  40  Supp.  349 ;  Canavan  v.  McAndrew,  20  Hun,  46 ; 
Grocers'  Bank  of  the  City  of  New  York  v.  Bayaud,  21  Hun, 
203.  Defendants'  counsel  contends  that  whether  the  judgment 
creditor  is  entitled  to  a  second  examination  is  a  question  of  dis- 
cretion, to  be  exercised  by  the  judge  granting  the  order,  and  cites 
Bean  v.  Tonnelle,  24  Hun,  353.  That  case  simply  holds  that  a 
failure  to  show  that  no  previous  application  for  the  order  had 
been  made  to  any  court  or  judge,  as  required  by  rule  25,  was  not 
such  an  irregularity  as  required  the  court  to  vacate  the  order. 
There  was  no  claim  that  a  previous  examination  had  been  made 
in  that  case.  That  case  has  no  application  to  the  rule  invoked 
here.  The  judge  has  no  jurisdiction  to  grant  the  second  order 
unless  the  affidavit  alleges  sufficient  reasons  therefor.  When 
sufficient  facts  are  alleged  to  give  the  judge  jurisdiction,  then  it 

SuccBssivB  Epaminationb  in  Bupplbubntart  PBOCEEDmos.— -continued. 

A  plaintiff  cannot  have  a  second  order  where  the  defendant  has  abun- 
dant property  within  his  knowledge  subject  to  levy  of  execution. 
Ritterband  y.  Maryatt,  12  N.  Y.  Leg.  Obs.  158. 

The  principle  that  a  second  order  for  examination  in  supplementary  pro- 
ceedings shall  not  be  granted,  unless  good  reason  therefor  be  shown,  is  not 
jurisdictional,  but  is  addressed  to  the  discretion  of  the  judge.  It  is  com- 
petent to  show,  on  the  application  to  vacate,  such  second  order,  any  facta 
that  would  have  warranted  the  granting  of  it. 

Marshall  v.  Link,  36  St.  Rep.  60;  13  Supp.  224;  20  Civ.  Pro.  109. 

b.  Affidavits, 

An  affidavit  for  a  second  order  in  supplementary  proceedings,  stating 
merely  the  affiant's  belief  that  moneys  have  come  into  the  debtor's  hands 
since  the  examination  under  the  first  order,  is  insufficient. 

Losee  v.  Allen,  17  Misc.  275;  40  Supp.  349. 

In  the  case  last  cited,  Van  Wyck,  C.  J.,  stated  the  rule  applicable  to  see- 
ond  examinations  as  follows:  "The  rule  of  prt^tioe  is  that,  where  a  debtor 
has  once  been  fully  examined  in  supplementary  proceedings,  a  second  ordef 
for  his  examination  will  not  be  granted  except  upon  proof  that  he  has  since 
acquired  property,  or  that  an  alias  execution  has  been  issued  or  returned 
unsatisfied." 
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may  very  properly  be  said  that  it  rests  in  his  sound  discretion  a& 
to  whether,  upon  those  facts,  the  judgment  creditor  ought  to 
have  a  further  or  second  examination  of  his  judgment  debtor. 
It  is  only  to  that  extent  that  thQ  question  is  discretionary.  In 
this  case  the  facts  stated  are  upon  information  and  belief,  and 
do  not  state  the  sources  of  information  or  the  grounds  of  belief. 
Such  an  affidavit  is  irregular  and  insufficient.  This  is  a  general 
rule  pertaining  to  all  affidavits  upon  which  it  is  sought  to  obtain 
attachments,  injunctions,  and  other  important  orders,  and  is  ap- 
plicable to  proceedings  supplementary  to  execution.  Pierce  v. 
Parish,  28  App.  Div.  22 ;  84  St.  Eep.  735 ;  60  Supp.  785 ;  Am- 
mon  V.  Kellar,  21  Misc.  442 ;  81  St  Eep.  595 ;  47  Supp.  595 ; 
Mowry  v.  Sanborn,  65  N.  Y.  581,  584.  For  the  foregoing  rea- 
sons, I  do  not  think  the  affidavit  upon  which  the  order  was  grant- 
ed was  sufficient.  The  motion  must,  therefore,  be  granted,  witb 
$10  costs. 

Motion  granted,  with  $10  costs. 

Sdccbssivb  Examinations  in  Sufplbmbntakt  Procbbdinob,— continued. 

An  affidavit  whicli  states,  "that  the  defendant  hath  been,  at  divers  times- 
heretofore,  examined  under  orders  supplementary,  previously  granted,  and 
no  property  discovered,  but  that  since  the  last  examination  the  defendant 
hath  become  possessed  of  certain  personal  property,"  does  not  show  suffi- 
cient roason  for  granting  an  order  for  further  examination. 

Railings  v.  Pitman,  49  Super.  307. 

In  Goodall  v.  Demarest,  2  Hilt  534  (1858),  Brady,  J.,  said,  'If  there  ha* 
been  an  examination  of  the  judgment  debtor,  and  the  creditor  seeks  a  fur- 
ther examination,  the  affidavit  on  which  the  order  is  asked  should  state 
the  previous  proceeding,  and  the  fact  that  the  defendant  had  subsequently 
acquired  some  property,  or  circumstances  from  which  such  fact  should  be 
presumed.  A  multiplicity  of  examinations  will  not  be  tolerated  without 
good  reasons  therefor,  but,  at  the  same  time,  no  judgment  creditor  will  be 
prevented  from  bona  fide  efforts  in  these  proceedings  to  obtain  satisfaction 
of  his  judgment  The  affidavit  on  which  the  second  order  was  obtained 
herein  is  deficient  in  the  respects  named,  but  is  not  deficient  In  any  juris- 
dictional fact  The  omission  is,  therefore,  one  of  practice,  which  may  be 
supplied  by  amendment  The  affidavit  read  in  opposition  to  the  motion  ta^ 
discharge  the  order,  discloses  circumstances  which  justify,  in  my  judg- 
menl^  the  belief  that  the  debtor  has  acquired  property  since  the  laat  eo^ 
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anunation,  tad  the  order  will  be  retained,  therefore,  fortified  hj  the  affi- 
davit mentioned." 

e.  Termination  of  prior  procoMngM* 

Where  the  first  prooeedingt  were  not  prosecuted  to  a  oooipletion  but  are 
intentionally  abandoned,  the  second  order  will  not  stand  unless  freshlj 
acquired  pro|)ert7  is  shown.  The  creditor  cannot  drop  the  matter  and  com- 
mence de  novo,  whenever  it  suits  his  cunvoiuehee. 

Jurgcnson  v.  Hamilton*  5  Abb.  N.  C.  149. 

ScUig  V.  Mclntyre,  Daily  Keg.  July  28,  1883;  fi  Law.  BnlL  69. 

An  order  for  the  examination  of  a  judgment  debtor  should  not  be  grant- 
ed where  it  appears  that  an  order  for  examination  was  outstanding  based 
upon  a  prior  judgment  between  tlie  same  parties,  and  there  l«ing  in  the 
subsequent  prooeedings  no  reference  to  the  existence  of  this  order,  and  no 
all^nition  oi  subsequently  acquired  property. 

Cromwell  v.  Spoiford,  4  Civ.  Pro.  273. 

The  rule  that  a  judgment  creditor  will  not  be  permitted  to  harrass  his 
debtor  by  successive  exsmi nations  does  not  apply  when  it  does  not  appear 
that  the  first  examination  was  concluded  otherwise  than  by  vacating  the  or- 
der for  it. 

Metliodist  Boole  Concern  &  Co.  v.  Hudson,  1  How.  Pr.  N.  8.  517. 

A  debtor  cannot  object  to  a  second  order  for  his  examination  in  supple- 
mentary proceedings,  whore  a  motion  to  set  aside  the  former  one  for  irregu- 
larity has  been  granted,  though  not  formally  entered. 

Schultz  V.  Andrews,  54  How.  Pr.  380. 

Supplementary  proceedings  terminated  by  consent,  though  no  order  of 
discontinuance  appears  to  have  been  made,  are  not  a  bar  to  a  new  proceed- 
ing founded  on  the  same  factn;  although  where  an  adjudication  is  made  in 
such  proceeding  new  facts  must  be  alleged  in  order  to  sustain  new  proceed- 
ings. 

Carter  v.  Chrke,  7  Kobt.  43. 

The  court  will  not  punisli  a  debtor  for  contempt  in  disregarding  the  order 
requiring  an  examination  before  a  referee,  where  the  same  plaintiff  had 
obtained  a  previous  order  against  liim  on  the  same  judgment  which  was 
outstanding  and  not  disposed  of. 

Broclcway  v.  Brien,  37  How.  Pr.  270. 

A  second  order  for  examination  of  a  judgment  debtor,  issued  by  a  dif- 
ferent judge,  the  first  order  not  having  been  revoked  or  discharged,  is  irregu- 
lar. So  held  whore  the  first  order  had  become  ineffectual  by  reason  of  the 
non-attendance  of  the  referee  appointed  to  conduct  the  examination. 

Allen  V.  Starring,  26  How.  Pr.  67. 

,    A  dismissal  of  supplementary  proceedings  on  the  creditor's  default,  and 
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a  refuaa]  to  revive  the  baiue  on  motion,  is  not  res  adjudicata  bo  as  to  con- 
stitute a  bar  to  the  granting  of  a  second  order. 

Wttss  V.  Ashman,  11  Misc.  377;  65  St.  Rep.  290;  32  Supp.  161;  24  Civ. 
Pro.  208. 

In  Weiss  v.  Ashman,  11  Misc.  377;  65  St  Hep.  290;  32  Supp.  161;  24  Oir. 
Pro.  268,  after  the  examination  of  the  debtor  had  been  completed  in  all  re- 
spocts  except  signing  and  verification  by  the  debtor,  the  proceedings  were 
dismissed  by  reason  of  the  creditor's  default.  Notwithstanding  such  dis 
missal  the  debtor  appeared  and  signed  his  examinati<m,  but  did  not  verify 
it  on  account  of  the  engagement  of  the  court  at  that  time.  It  was  claimed 
that  the  creditor  thereupon  abandoned  the  proceedings.  Thereafter 
the  creditor  obtained  an  order  to  show  cause  why  the  debtor 
should  not  verify  his  examination,  wnich  motion  was  denied,  but 
on  the  same  day  tlie  court  granted  a  second  order  for  the  examination 
of  the  debtor  do  novo.  On  sppeal  from  an  order  denying  a  motion  to  va- 
cate the  second  order,  the  order  appealed  from  was  modified  so  as  to  provide 
that,  if  the  debtor  appeared  and  verified  his  first  examination,  the  second 
order  should  bo  vacated,  otherwise  not.  It  was  intimated  that>  inasmuch 
as  the  affidavit  for  the  second  order  disclosed  no  property  acquired  since 
the  first  examination,  it  wss  not  within  the  general  nile,  but  the  special 
'  facts  of  the  case  seemed  to  be  such  as  would  sustain  a  second  order  even 
in  the  absence  of  after  acquired  piopcrty. 

In  the  case  last  cited  it  was  contended  that  section  2435  of  the  Ckxie  of 
Civil  Procedure  restricts  the  creditor  to  a  single  examination  of  the  judg- 
ment debtor.  This  view  was  rejected,  BooJcstaver,  J.,  saying,  "There  is 
nothing  in  the  language  nf  the  section  which  supports  this  contention. 
All  that  can  be  fairly  drawn  from  it  is  that  but  one  order  can  be  in- 
stituted at  a  time.  The  fact  that  ten  years  is  the  limit  fixed  by  the  lee- 
tion  within  which  such  proceedings  can  be  commenced  would  seem  to  pre- 
clude the  idea  of  but  a  single  examination  during  all  that  time,  and  so  the 
courts  have  uniformly  held." 

d.  Nottce  of  applioation. 

On  the  question  of  whether  a  Sv.cond  or  successive  order  in  supplement- 
ary proceedings  can  bo  granted  ex  parte  or  should  be  upon  notice,  Brady, 
J.,  in  Goodall  v.  Demarest.  2  Hilt.  534  (1858),  said,  "1  do  not  concur  in  the 
proposition  that  no  subsequent  order  should  be  granted  except  upon  notice 
to  the  defendant.  The  creditor  proceeds  at  his  peril,  and  the  costs  allowed 
by  the  statute  must  bo  his  indemnity  if  he  be  improperly  required  to  ap- 
pear. A  hearing  upon  notice  would  necessarily  involve  the  question  of 
property,  in  respect  to  which  the  right  to  examine  is  given  by  statute,  sub- 
ject to  the  rules  of  practice  relating  thereto,  and  if  decided  in  favor  of  the 
applicant,  would  subject  the  judge  conducting  the  proceeding  to  snother 
oonsideration  of  the  same  question  upon  the  examination  when  finished." 
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In  the  Grocen'  Bank  of  the  City  of  New  York 'v.  Bayaud,  21  Hun,  203 
Brady,  J.,  indicated  that  the  application  for  a  second  order  should  be  on 
Jiotice.    Barrett,  J.,  dissented  from  this  view,  both  expressions  being  obUer. 

e.  Reforenoe9, 

For  note  on  "Limitation  of  Supplementary  Proceedings,"  see  1  Ann. 
•Cas.  24. 

For  note  on  "Procedure  where  Property  is  Disclosed  in  Supplementary     • 
Troceedings/'  see  1  Ann.  Gaa.  162. 


MASTEES  V.  DE  ZAVALA  et  al. 

[48  JLpp.  Dw.  t69;  96  8t.  Rep.  791;  et  Bupp.  79L] 

^{Supreme    Oourt^    Appellate   Divieion,  First    Department,    February  tS, 

1900.) 

^IXAOnXQ — ^A3(8WXII— -Nxw  Matteb — ^Rbplt. 

Plaintiff,  as  assignee  of  a  judgment  collected  by  defendants,  brought  an 
aetion  for  the  amount  thereof.  Defendants'  answer  alleged  that  th^ 
ooUeeted  the  Judgment  under  an  agreement  fixing  their  fee  at  one  half 


Note.— Whkzt  Rei*lt  Ordebxd. 

a.  The  statute, 

b.  In  general — DieoretUm. 
c  Particular  Cases, 

d.  Voluntary  servioe, 

e.  ^yaiver — Laches, 


a.  7'^  statute. 

Where  an  answer  contains  new  mutter,  constituting  a  defense  by  way  of 
.avoidance,  the  court  may,  in  its  discretion,  on  the  defendant's  application,  di- 
rect the  plaintiff  to  reply  to  the  new  matter. 

S  616  Code  of  Civil  Procedure. 

b.  In  general — Discretion, 

A  reply  will  not  be  ordered  as  to  evidentiary  facts  alleged  in  an  answer. 
Stein  way  v.  Steinway  &  Sons,  68  Hun^  430;  62  St  Rep.  660;  22  Snpp 
r046;  29  Abb.  N.  C.  467. 
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the  amount  recovered,  and  they  obtained  an  order  requiring  plaintiff  to 
serve  a  reply  to  the  new  matter  contained  in  their  answer.  Held,  error, 
where  the  new  matter  alleged  was  within  the  knowledge  of  defendants, 
and  could  be  proved  at  triaL 

Appeal  from  special  terniy  New  York  oounty. 

Action  by  Joseph  W.  Masters  against  Henry  De  Zavala  and 
another.  From  an  order  directing  him  to  serve  a  reply,  plain- 
tiff appeals.     Reversed. 

Argued  before  Van  Ebunt,  P.  J.,  and  BabbbtTi  If oLaugh- 
LIN,  Pattebson,  and  O'Bbikn,  »TJ. 

Jacob  FrommCy  for  appellant 

J.  Brovmaon,  for  respondents. 

McLaughlin,  J.  This  is  an  appeal  from  an  order  directing 
the  plaintiff  to  reply  to  new  matter  set  up  in  the  answer.  The 
complaint  alleges  that  the  firm  of  Stewart  &  Bros,  brought  an 
action  in  the  United  States  circuit  court  to  recover  excessive 
duties  paid  on  importations;  that  the  action  was  prosecuted  to 
and  resulted  in  a  judgment  in  their  favor  in  the  sum  of  $5,186.- 


WuEN  Rbflt  Obdebed,— continued. 


The  defendant  ie  not  entitled  to  a  reply  simply  for  the  porpOM  of  escaping 
the  proof  a  defense  by  evidence. 

Perls  T.  Metropolitan  Life  Ins.  Ck>.  16  Daly,  517;  29  St  Rep.  400;  9  Supp. 
532. 

The  discretion  committed  to  courts  by  {  516  of  the  CSode  of  Givil  Procedure 
as  to  ordering  a  reply  is  a  legal  one,  which  should  be  so  exereiaed  as  to  pre- 
vent surprise  and  promote  the  interests  of  justice. 

Mercantile  Nat.  Bank  of  N.  Y.  v.  Corn  Exchange  Bank,  73  Hun,  78;  57 
St.  Rep.  134;  26  Supp.  1068. 

In  Cauchois  v.  Proctor,  79  Hun,  388;  61  St  Rep.' 608;  29  Supp.  770,  Dyk- 
man,  J.,  said  of  $  616  of  the  Code  of  Civil  Procedure,  ''That  section  ocmunits 
a  legal  discretion  to  the  courts  to  direct  the  plaintiff  to  reply  to  new  matter 
set  up  in  an  answer  by  way  of  avoidance,  as  contradistinguished  from  a 
counterclaim,  and  the  discretion  should  be  exercised  to  promote  the  interest 
of  justice.  In  this  case  the  defendant  has  set  up  matter  in  avoidance,  after 
confessing  the  original  agreement,  and  it  is  his  right  to  know  whether  the 
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73,  which  Biun  was  collected  by  the  defendants;  that  the  same 
belonged  to  the  plaintiff  by  assignment,  but  that  the  defendants 
have  refused  to  pay  it,  notwithstanding  a  demand  has  been  made 
therefor.  The  answer  alleges  that  the  suit  in  the  United  States 
circuit  court  in  which  the  judgment  was  recovered  was  brought 
under  an  agreement  between  ihe  plaintiffs  in  that  action,  Stew- 
art &  Bros.,  and  one  Stedwell,  their  attorney,  by  the  terms  of 
which  Stedwell  was  to  prosecute  the  action  at  his  own  expense, 
and,  if  a  recovery  was  had,  then  he  was  to  have,  as  and  for  his 
compensation,  50  per  cent  thereof ;  that  Stedwell,  during  his 
lifetime,  and,  after  his  decease,  his  executrix,  performed  all  of 
the  terms  of  the  agreement  on  his  pai't  to  be  performed,  prose^ 
cuted  the  action  to  judgment,  and  collected,  through  the  defend* 
ant  De  Zavala,  who  at  the  time  the  judgment  was  recovered  was 
the  attorney  of  record,  the  amount  of  the  judgment ;  that  under 

Wimr  Reply  Obdebbo, — continued. 

plaintiff  intends  to  controvert  the  facte  so  alleged.  Such  a  course  wiU  avoid 
a  surprise  upon  the  trial  and  narrow  the  issues  to  lie  tried." 

The  avoidance  of  surprise  to  the  defendant  is  not  the  only  ground  for  re- 
quiring a  reply. 

Cavanagh  v.  Oceanic  Steam  Nav.  Co.,  Limited,  30  St.  Rep.  632;  9  Supp. 
108. 

In  the  cane  jiut  cited,  Bartlett^  J.,  said:  "It  is  true  that  the  question 
whether  the  motion  to  compel  a  reply  should  be  granted  or  denied  usually 
depends  upon  the  further  question  whether  a  reply  is  necessary  in  order  to 
prevent  surprise,  but  no  hard  and  fo^t  rule  should  be  laid  that  would  make 
this  the  only  test  upon  such  a  motion." 

A  reply  is  properly  ordered  when  an  intelligent  trial  of  the  action  requires 
that  the  defendants  be  informed  whether  the  plaintiff  denied  the  facts  al- 
leged as  an  affirmative  defense  or  expected  to  avoid  their  effect  in  some 
cither  manner,  and  when  without  a  reply  the  defendants  would  be  left  to  con- 
jecture upon  what  possible  ground  the  plaintiff  might  expect  to  succeed,  and 
might  very  well  be  subjected  to  surprise  entitling  them  to  avoid  a  determi- 
nation of  the  action  which  the  facts  of  the  casewould  require  to  be  otherwise 
disposed  of. 

Watson  V.  Phyfe,  20  Week.  Dig.  872. 

The  plaintiff  may  be  required  to  reply  although  the  action  is  brought  in 
his  representative  capacity  as  administrator. 
McGin  V.  Torrens,  4  Law.  Bull.  29. 
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the  terms  of  the  agreement  they  were  entitled  to  retain^  as  and 
for  the  compensation  and  expenses  of  Stedwell  and  his  represen- 
tativesy  one  half  of  such  recovery,  and  the  other  half  belonged  to 
Stewart  &  Bros.,  and  that  they  have  at  all  times  since  the  judg- 
ment was  collected  been  ready  and  willing  to  pay  the  same  to 
Stewart  &  Bros,  or  to  their  assignee;  and  that  the  plaintiff  in 
this  action  had  knowledge,  at  and  prior  to  the  time  the  claim  is 
alleged  to  have  been  assigned  to  him,  of  all  of  the  foregoing 
facts,  and  of  the  Stedwell  agreement.  Upon  the  complaint  and 
answer  and  an  affidavit,  the  defendants  moved  for  an  order  re- 
quiring the  plaintiff  to  sei've  a  reply  to  the  new  matter  contained 
in  defendants^  answer.  The  motion  was  granted,  and  the  plain- 
tiff has  appealed. 

We  think  the  order  should  be  reversed.  No  reason  is  sug- 
gested, or  facts  stated  in  the  papers  used  upon  the  motion,  which 
justified  the  court  in  making  the  order.  If  the  defendants  are 
entitled  to  hold  one  half  of  the  judgment  crJlected,  as  they  allege 

When  Rkplt  Ordicrbd, — continued. 


c.  Particular  Cases, 

Wlierc  a  judgment  "is  pleaded  in  avoidance,  which,  so  far  as  the  pleadings 
disclose,  seems  to  have  such  force  and  effect  as  to  lead  to  a  judgment  in  de- 
fendant's' favor,  it  is  but  just  that  it  should  be  known  how  the  plaintiff  pro- 
poses to  meet  the  issue  of  fact  thus  tendered;  if  admitted,  how,  if  at  all,  it 
expects  to  avoid  the  effect  which  defendant  claims  for  it,  to  the  end  that  sur- 
prise, with  possibly  an  unjust  result  upon  the  trial,  may  be  avoided." 

Mercantile  Nat.  Bank  of  N.  Y.  v.  Corn  Exchange  Bank,  73  Hun,  78;  57 
St.  Rep.  134;  25  Supp.  1068. 

The  fact  that  the  judgment  pleaded  has  been  appealed  from  is  immaterial 
so  far  as  a  motion  for  a  reply  is  concerned. 
Id. 

Where  the  answer  tenders  an  issue  as  to  ratification  alleged  to  have  been 
effected  by  the  plaintiff,  the  defendant  is  entitled  to  a  reply  in  order  to  be 
advised  whether  the  facts  are  admitted  or  denied  and,  if  admitted,  how  the 
effect  thereof  is  to  be  avoided  by  the  plaintiff. 

Steinway  v.  Steinway  &  Sons,  68  Hun,  430;  52  St.  Hep.  660;  22  Supp. 
945 ;  29  Abb.  N.  C.  457. 

In  Williams  v.  Kilpatrick,  21  Abb.  N.  G.  61,  the  defendant  was  sued  aa 
A  general  partner  and  set  up  as  a  defense  that  he  was  a  limited  partner  un- 
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they  are,  tbey  can  establish  that  fact  upon  the  trial.  A  reply  to 
new  matter  will  not  be  directed,  when  the  only  purpose  sought 
in  having  such  reply  served  is  to  relieve  the  defendant  from  the 
necessity  of  proving  the  facts  which  he  sets  up  in  his  answer  as 
a  cleiVnse  by  way  of  avoidance.  Mercantile  Nat.  Bank  v.  Com 
Excb.  Bank  (Sup.) 73  Hun,  78;  57  St.  Kep.  134;  25  Supp. 
lOGS.  The  facts  here  alleged  as  a  partial  defense  are,  if  true, 
manifestly  within  the  knowledge  of  the  defendants;  and  it  is 
difficult  to  sec  what  good  purpose  could  be  accomplished  by  re- 
quiring the  plaintiff,  in  advance  of  the  trial,  to  state  under  oath 
his  knowledge  on  the  subject. 

It  follows  thfit  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  $10 
costs.     All  concur. 


When  Reply  Ordered,-- continued. 


der  a  statutory  limited  partncrAhip  which  complied  in  all  respects  with  the 
statute.  A  reply  was  ordered  setting  forth  what  noncompliance  with  the 
statute  the  plaintiff  relied  on. 

S.  P.,  Hartford  Nat.  Bank  v.  Beinecke,  15  App.  Div.  474;  78  St.  Rep.  486; 
44  Supp.  486;  26  Civ.  Pro.  226;  4  Ann.  Cas.  210. 

In  Lirinkerhoff  v.  Brinkerhoff,  8  Abb.  N.  C.  207,  the  action  was  for  dower 
and  the  defendant's  answer  alleged  that  the  plaintiff  had  been  divorced.  A 
reply  was  ordered. 

A  plaintiff  may  be  required  to  reply  to  a  plea  of  the  statute  of  limitations, 
for  the  purpose  of  giving  the  defendant  an  opportunity  to  test,  by  a  demur- 
rer, the  sufficiency  of  the  facts  relied  on  to  take  the  case  out  of  the  statute. 

Cavanagh  t.  Oceanic  Steam  Nav.  Co.,  Limited,  30  St.  Rep.  532;  9  Supp. 
108. 

A  reply  will  be  ordered  to  compel  a  plaintiff  to  disclose  how  it  is  intended 
to  defeat  the  operation  of  the  statute  of  limitations  which  is  set  up  as  a  de- 
fense. 

Hubbell  v.  Fowler,  1  Abb.  Pr.  N.  S.  1. 

In  the  case  last  cited,  Mullen,  J.,  said,  "In  many,  if  not  in  most,  cases  the 
defendant  knows  with  rcartonable  certainty  the  answer  which  will  be  given 
to  his  defense;  and  there  can  \ye  no  reason  for  a  motion  to  enable  him  to  as- 
certain a  fact  of  which  he  is  already  cognizant. 

"There  are,  however,  very  many  casen  in  which  the  defendant  may  notknow 
the  answer  which  the  plaintiff  may  make  to  the  new  matter  in  his  defense 
because  it  may  be  matter  affecting  the  plaintiff  personally,  or  the  busineex 
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may  have  been  transacted  on  the  part  of  the  defendant  by  an  agent>  or  there 
may  be,  as  in  the  case  before  me,  a  large  number  of  answers  which  may  be 
insisted  on  by  way  of  reply  to  the  new  matter  of  the  answer,  all  of  which  it 
would  be  unreasonable  to  require  the  defendant  to  prepare  to  meet  on  the 
trial,  although  the  matter  to  be  replied  to  may  be  presumed  to  be  known  to 
him  personally;"  and  he  proceeded  to  enumerate  twelve  ways  in  which  the 
running  of  the  statute  of  limitations  may  be  defeated  and  said  there  were 
others. 

When  all  the  facts  upon,  which  plaintiff  relies  to  defeat  the  plea  of  the 
statute  of  limitations  appear  by  affirmative  allegations,  a  reply  will  not  be 
ordered. 

Avery  v.  N.  Y.  C.  &  H.  R.  R.  Co.  24  St.  Rep.  918;  6  Supp.  647,  Aff'd  with- 
out  opinion,  117  N.  Y.  ^0. 

Requiring  the  plaintiff  to  reply  to  a  defense  of  the  statute  of  limitations 
is  a  matter  entirely  within  the  discretion  of  the  court,  depending  npon  the 
facts  in  each  case. 

Perls  V.  Metropolitan  Life  Ins.  Co.  15  Daly,  617;  29  St.  Rep.  409;  8  Supp. 
632. 

A  plaintiff  may  be  ordered  to  reply  to  a  defense  to  a  policy  of  life  insur- 
ance alleging  that  the  same  was  procured  by  the  insured,  by  making  certain 
statements  in  a  written  application,  and  that  in  said  application  the  insured 
made  false  statements  and  representations,  and  that  the  policy  had  lapsed 
by  reason  of  nonpayment  of  an  assessment  thereon. 

Schwan  v.  Mutual  Trust  Fund  Life  Ass'n,  0  Civ.  Pro.  82. 

A  reply  will  not  be  ordered  to  a  defense  of  justification  and  truth  in  an 
action  for  libel,  where  the  defense  consists  of  a  detailed  statement  of  a  judi- 
cial controversy,  partly  of  facts  and  partly  of  evidence,  mbch  of  which  the 
defendant  could  easily  prove  by  the  production  of  records  and  a  reply  in  de- 
tail would  be  oppressive  and  not  relieve  the  defendant  from  any  probable 
surprise  and  would  in  substance  compel  the  plaintiff  to  reply  to  the  defend- 
ant's evidence. 

Scofield  V.  Demorest,  55  Hun,  254;  27  St.  Rep.  898;  7  Supp.  832. 

To  the  same  general  effect  are 

Winchester  v.  Browne,  25  Abb.  N.  C.  148;  19  Civ.  Pro.  68;  11  Supp.  614. 

Columbus  H.  V.  &  T.  R.  Co.  v.  Ellis,  25  Abb.  N.  C.  150;  11  Supp.  768;  19 
Civ.  Pro.  66. 

N.  Y.,  L.  E.  &  W.  R.  Co.  V.  Robinson,  26  Abb.  N.  C.  116;  11  Supp.  890;  12 
Supp.  208. 

In  Link  v.  Sprague,  reported  only  in  brief  of  counsel,  8  Abb.  N.  C.  208, 
plaintiff  sued  defendant  for  services  rendered  as  tutor  to  the  defendant's 
child.  The  defendant  answered,  alleging  that  she  was  a  married  woman, 
and  contracted  as  such  with  the  plaintiff. 

A  reply  was  ordered. 
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d.  Voluntary  gervioe. 

A  reply  terred  voluntarily  in  a  cue  wheic  one  could  not  properly  be  r«> 
quired  ie  an  irreleriuit  pleailing  and  will  not  be  entertained  lor  the  purpose 
of  determining  its  sufficiency  to  withstand  a  demurrer. 

Avery  v.  N.  Y.  C.  &  H.  R.  R.  Co.  24  St.  Rep.  918;  6  Supp.  647,  ASPd  with- 
out opinion,  117  N.  Y.  060. 

A  plaintiff  has  no  right  to  reply  to  a  defense  other  than  a  counterclaim^ 
unless  required  to  do  so  by  order,  and  such  order  can  be  made  only  on  the  ap- 
plication of  the  defendant. 

Sterling  v.  Metropolitan  Life  Ins.  Co.  6  St.  Rep.  96. 

When  a  reply  is  unnecessary  it  cannot  be  ordered  on  plaintiff's  applieation 
and  the  defendant  compelled  to  receive  it.  * 

IdcDonald  v.  Davis,  1  Law.  Bull.  20. 

An  unnecessary  reply  served  without  an  order  requiring  it  will  be  strieken 
out. 

Dillon  V.  Sixth  Ave.  R.  Co.  46  Super.  21. 
Devlin  v.  Bevins,  22  How.  Pr.  290. 

e.  Waiver — Laches, 

A  motion  for  a  reply  is  too  late  after  the  cause  has  been  referred  and  no- 
ticed for  trial. 
Sterling  v.  Metropolitan  Life  Ins.  Co.  6  St.  Rep.  06. 

Service  of  a  cross-notice  of  trial  by  a  defendant  after  the  service  of  a  no- 
tice by  the  plaintiff  will  not  necessarily  preclude  a  motion  by  the  defendant 
to  require  the  plaintiff  to  serve  a  reply,  although  in  many  cases  it  might, 
in  connection  with  other  circumstances,  be  deemed  a  waiver. 

Cavanagh  v.  Oceanic  Steam  Nav.  Co.,  Limited,  30  St  Rep.  632;  9  Supp. 
198. 
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MATTER  OF  TEIMM. 

[50  U%90.  393;  97  8t.  Rep.  952;  63  8upp.  95f .] 
(Bwrogat^a  Court,  Brie  County.    February,  1000.) 

1.  ^Adoption — ^Revooation. 

Where  an  order  of  adoption  haa  been  set  aside  hy  the  rarrogate^t  oonrt, 
the  status  of  the  child  is  the  same  as  if  no  prM^ings  of  adoption  had 
ever  been  had. 

2.  Same — Jurisdiction  of  Surbogatk's  Cottbt. 

Under  Laws  1896,  c.  272,  §§  65,  67,  providing  that  the  snrrogata  and  the 
county  court  shall  have  concurrent  jurisdiction  over  the  adoption  of 
children  made  from  orphan  asylums  or  charitable  institutions,  the  sur< 
rogate  has  jurisdiction  over  the  adoption  of  a  child  made  from  the  su- 
perintendent of  the  poor. 

3.  Same. 

Under  Laws  1896,  c.  272,  S  67,  giving  the  surrogate  and  the  county  court 
concurrent  jurisdiction  to  make  and  revoke  orders  in  adoption  proceed- 
ings, the  surrogate's  court  has  no  authority  to  revoke  an  order  of  adop- 
tion made  by  the  county  court,  as  by  making  such  appointment  the  ju- 
risdiction of  the  county  court  became  conclusive. 

Petition  of  Elizabeth  (J.  Thomas  to  set  aside  an  order  of  the 
county  court  authorizing  the  adoption  of  Matilda  Triinm  bj 
John  "N".  Hoefle.     Dismissed. 

Leroy  Andrus  {Simon  Fleischmann,  coun8el)^or  petitioner 

John  M.  Eully  for  respondent 


*This  ease  seems  to  be  sui  generie. 

Counsel  for  the  petitioner  states  that  circumstance  personal  to  the  parties 
render  it  unlikely  that  an  appeal  from  the  determination  of  the  sorrogata 
will  be  prosecuted. 

For  Note  on  "Adoption  of  Children,"  see  7  Ann.  Gas.  33-38. 
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Mabous,  S.  This  is  a  proceeding  to  set  aside  an  order  of 
adoption  made  herein  on  the  8th  day  of  February,  1898,  by  the 
county  judge  of  Erie  county,  on  the  ground  that  the  foster  par- 
ents are  not  proper  persons  to  have  the  care  and  custody  of  the 
child.  It  appears  without  controversy  that  the  child  was  sur- 
rendered to  the  superintendent  of  the  poor  of  Erie  county  in  De- 
cember, 1892,  by  a  written  instrument,  and  was  thereafter 
placed  in  the  German  Eoman  Catholic  Orphan  Asylum  until  a 
permanent  home  could  be  provided.  It  further  appears  that 
the  child  remained  in  that  institution  from  December,  1892,  to 
September,  1893,  when  the  child  was  taken  from  that  institu- 
tion, and  given  by  the  superintendent  of  the  poor  of  Erie  county 
to  John  "N.  and  Barbara  C.  Hoefle.  It  is  conceded  that  the 
child  is  without  property  of  any  kind  or  nature  whatsoever.  In 
1897  a  proceeding  was  instituted  in  the  Erie  county  court  to  set 
aside  the  instrument  of  surrender  to  the  superintendent  of  the 
poor,  on  the  ground  that  the  father  of  the  infant  was  intoxicated 
at  the  time  of  the  signing  of  said  instrument  This  proceeding 
resulted  in  a  dismissal  of  the  petition.  Thereafter  another  pro- 
ceeding was  begun  in  the  surrogate's  court  of  Erie  county  to  set 
aside  the  order  of  adoption,  and  mutual  relation  created  there- 
by, on  the  statutory  grounds  of  cruel  and  inhuman  treatment, 
which  resulted  in  a  decree  being  made  by  the  surrogate's  court 
on  January  11,  1898,  abrogating  the  order  of  adoption.  No 
disposition  of  the  child  was  made  in  that  decree,  but  the  infant 
was,  as  a  matter  of  law,  restored  to  its  original  status, — ^the  su- 
perintendent of  the  poor  becoming  again  its  legal  protector, — or, 
to  speak  more  accurately,  the  status  of  such  child  became  the 
same  as  if  no  proceedings  had  been  had  for  the  adoption  thereof. 
Immediately  on  the  making  of  that  decree,  a  writ  of  habeas  cor- 
pus issued  out  of  the  supreme  court,  returnable  forthwith,  and 
the  child  was  produced  in  court,  and  allowed  to  remain  with  its 
foster  parents  pending  the  further  disposition  of  said  proceed- 
ing. On  the  6th  of  February  an  order  was  made  by  which  the 
petition  for  the  writ  of  habeas  corpus  was  dismissed,  and  the 
custody,  care,  and  control  of  said  infant  were  ordered  to  remain 
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in  ai)d  with  the  supovintcndent  of  the  poor  of  Erie  county.  It 
will  be  observed  that  this  order  in  no  way  disturbed  the  decree  of 
the  surrogate's  court  theretofore  made  ou  the  11th  of  January, 
1898,  since  by  force  of  the  surrogate's  decree  the  superintendent 
of  the  poor  became  entitled  to  the  custody  and  cave  of  said  in- 
fant. Subsequent  thereto,  and  on  the  8th  day  of  February, 
18tf8,  the  present  order  of  adoption,  upon  which  these  proceed- 
ings arise,  was  made  by  the  county  judge  of  Erie  county,  which 
resulted  in  the  county  court  again  giving  in  adoption  to  the  same 
parties  this  infant,  upon  the  consent  of  the  superintendent  of  the 
poor  and  the  consent  of  the  foster  parents;  and  this  notwith- 
standing the  decree  of  this  court  theretofore  made,  which  had  in 
no  way  been  disturbed  by  appeal  or  otherwise,  and  so  remains. 
From  the  order  of  adoption  made  by  the  county  court,  above 
mentioned,  an  appeal  was  taken  to  the  appellate  division  of  the 
supreme  court,  and  the  same  was  in  ull  things  confirmed,  with- 
out opinion.  55  Supp.  1150.  Another  writ  of  habeas  corpus 
issued  out  of  the  supreme  court,  which  resulted  in  an  order  be- 
ing made  by  which  the  petition  for  the  writ  was  dismissed,,  and 
the  petitioners  sent  to  the  surrogate's  court  for  further  relief. 
Before  the  final  hearing  in  this  proceeding  a  writ  of  prohibition 
was  served,  restraining  me  from  in  any  manner  proceeding  with 
the  same.  This  writ  was  set  aside,  and  the  matter  went  on  to  a 
conclusion.  It  should  be  remembered  that  no  appeal  was  ever 
taken  from  the  decree  of  the  surrogate's  court,  and  the  force  of 
that  judgment  remains  unimpaired,  except  in  so  far  as  it  was 
practically  reversed  and  set  aside  by  the  county  court  in  its  or- 
der of  adoption  made  in  February,  1898.  The  circuit  having 
been  completed,  a  fresh  start  is  again  taken  in  this  court,  and  it 
must  be  admitted  that,  if  the  proceedings  are  not  unique,  they 
are  at  least  novel. 

No  question  of  jurisdiction  was  raised  in  the  first  proceeding 
in  this  court,  but,  since  it  is  now  contended  that  the  surrogate's 
court  has  no  jurisdiction  on  the  admitted  facts  of  the  case,  the 
matter  of  jurisdiction  is  treated  as  an  original  question.  The 
claim  of  lack  of  jurisdiction  is  made  by  the  relator  upon  this 
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hearing  by  reason  of  the  fact  that  this  child  was  in  no  way  adopt- 
ed from  an  "orphan  asylum  or  charitable  institution,"  as  defined 
by  chapter  272  of  the  Laws  of  1896,  under  which  these  proceed- 
ings arise,  and  from  which  it  is  urged  that  the  legislature  in- 
tended to  give  the  surrogate  jurisdiction  in  proceedings  of  this 
character  only  when  the  child  had  been  actually  adopted  from  a 
charitable  institution  or  orphan  asylum,  and  not  by  the  act  of 
the  superintendent  of  the  poor  himself,  on  the  one  hand,  and  the 
claim  of  the  petitioner,  on  the  other,  that  this  court  has  jurisdic- 
tion ;  that  the  legislature,  in  making  the  domestic  relations  law, 
clearly  intended  to  codify  existing  prior  laws  which  should  ap- 
ply to  all  cases  provided  by  the  statutes  x)f  1884,  giving  the  coun- 
ty judge  co-ordinate  jurisdiction  with  the  surrogate's  court  over 
proceedings  relating  to  the  adoption  of  infants  and  the  abroga- 
tion of  adoption ;  that  the  statute  is  remedial,  and  should  be  lib- 
erally construed,  and  be  understood  in  the  sense  which  best  har- 
monizes with  the  subject  of  the  enactment  and  the  object  which 
the  legislature  had  id  view,  as  well  as  with  reference  to  the  ob- 
ject jto  be  accomplished  by  the  act ;  that  the  superintendent  of 
the  poor  is,  within  the  contemplation  of  law,  a  charitable  insti- 
tution,— ^at  least,  to  the  extent  which  should  give  this  court  ju- 
risdiction ;  that  no  violence  is  done  to  the  intent  of  the  statute  by 
characterizing  such  officer  as  a  "corporation"  or  an  "institu- 
tion ;"  that  every  incident  attached  to  the  office  affords  such  a 
conclusion.  Without  passing  on  the  question,  I  am  impressed 
with  the  fact  that,  unless  the  officers  designated  in  the  statute 
can  act  in  this  proceeding,  there  can  be  no  remedy  or  relief. 
The  proceeding  to  abrogate  adoption  can  only  be  effected  by  the 
proceeding  instituted,  and  only  by  the  court  and  officers  pro- 
vided by  law,  to  wit,  the  county  judge  or  by  the  surrogate's 
court  While  it  is  true  that  the  supreme  court  has  plenary  pow- 
er over  the  custody  and  control  of  infants,  even  to  the  extent  of 
taking  such  infants  from  the  custody  and  control  of  natural  par- 
ents, yet  it  can  no  more  abrogate  an  adoption  than  it  cai:  decree 
th.it  the  laws  of  inheritance  should  be  set  aside.  It  follow**, 
therefore,  that  the  proceedings  of  the  supreme  court  upon  the 
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writs  of  habeas  corpus  were  only  directed  to  the  question  of  who 
was  the  proper  custodian  of  the  infant,  and  had  no  bearing  on 
the  question  directly  under  discussion.  There  is  no  doubt  but 
that  court  may  exercise  the  very  widest  range  of  authority  over 
the  person  and  property  of  an  infant,  yet  it  seems  to  have  no 
power  under  the  domestic  relations  law  to  abrogate  an  adoption, 
or,  in  the  words  of  the  former  statute,  "cancel  the  agreement  of 
adoption."  Such  power  is  placed  in  the  county  judge  and  in 
the  surrogate's  court,  and,  until  the  adoption  is  abrogated  by  one 
of  these  two  tribunals,  the  contract  of  adoption,  carrying  with  it 
parental  and  filial  relations,  with  property  rights  appertaining 
to  those  relations,  remains  in  force,  wholly  undisturbable  by 
anything  any  other  court  can  do.  It  is  interesting  to  inquire 
what  effect  the  former  decree  made  by  this  court  has  upon  this 
proceeding.  It  is  somewhat  anomalous.  When  the  decree  of 
the  surrogate's  court  was  made,  the  child,  by  operation  of  law, 
was  placed  in  its  former  status,  which,  in  the  words  of  the  stat- 
ute, "should  be  the  same  as  if  no  proceeding  had  been  had  for  the 
adoption  thereon."  The  decree,  being  unreversed,  and  not  even 
appealed  from,  stands,  it  would  seem,  as  an  adjudication  be- 
tween those  parties,  not  only  as  to  its  final  effect,  but  also  as  to 
all  material  questions  involved  in  its  validity.  My  views  as  to 
the  imfitness  of  the  foster  parents,  and  of  their  cruel  and  inhu- 
man conduct,  and  as  to  their  being  improper  persons  to  have  the 
custody  and  control  of  this  child,  are  expressed  in  the  decree  of 
January,  1898,  and  have  never  changed.  These  conditions 
were  shown  to  my  satisfaction  to  exist  at  that  time,  and,  from 
the  precocious  untruthfulness  of  the  infant  herself  upon  this 
proceeding,  as  well  as  her  unnatural  demeanor,  incline  me  to  the 
belief  that  their  influence  still  continues.  The  further  fact 
that  these  foster  parents  felt  obliged  to  send  this  infant  out  of 
their  own  power,  control,  and  restraint,  to  practically  restricting 
influences,  confirms  my  original  belief  upon  this  question. 

Proceedings  have  been  brought  for  abrogation,  adoption,  and 
to  set  aside  original  surrenders  in  this  matter,  and  have  been 
constantly  before  the  courts  for  upwards  of  three  years.     The 
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resnlt  of  concurrent  jurisdiction  has  been  exceedingly  barmfuly 
at  least  to  the  welfare  of  this  infant  The  proceedings,  in  one 
form  or  another,  in  different  courts,  for  the  past  years,  have 
made  life  almost  a  burden  to  the  foster  parents  as  well  as  this  in- 
fant The  abrogation  of  the  decree  of  the  surrogate's  court  be- 
ing almost  immediately  followed  by  the  readoption  to  the  same 
foster  parents  in  the  county  court,  again  followed  by  another 
proceeding  in  this  court  for  abrogation,  leaves  neither  tribunal 
with  any  assurance  that  a  judgment  rendered  after  carefxd  de- 
liberation will  ever  be  final. 

I  have  determined  to  dispose  of  the  question  of  jurisdiction 
upon  a  view  presented  by  neither  party  to  this  proceeding.  This 
infant  was  adopted  in  pursuance  of  the  provisions  of  chapter 
272  of  the  Laws  of  1896,  and,  though  the  jurisdiction  of  the 
county  judge  and  surrogate's  court  is  concurrent  under  this  act, 
I  am  nevertheless  of  opinion  that  the  power  to  abrogate  an  order 
of  adoption  does  not  rest  in  a  court  other  than  that  which  grant- 
ed it ;  nor  do  I  believe  an  order  of  adoption  can  be  granted  after 
another  court  of  concurrent  jurisdiction  has  judicially  deter- 
mined, between  the  same  parties,  that  they  are  unfit  to  retain 
the  privileges  and  rights  following  such  a  contract  by  abrogating 
the  same.  While  the  law  always  requires  the  sanction  of  a 
court,  to  create  or  destroy  such  status,  it  never  could  have  been 
intended  that  the  county  judge  should  sit  as  a  court  of  appeals 
on  the  judgment  of  the  surrogate,  or  that  the  surrogate's  court 
should  sit  in  that  capacity  on  the  judgment  of  the  county  judge. 
Any  other  view  would  result  in  the  possibility  of  an  endless 
chain  of  adoption  and  abrogation  between  the  same  parties ;  for 
after  the  abrogation  of  an  order  of  adoption  granted  by  one 
court  as  a  conclusion  of  deliberate  judgment,  founded  upon  sub- 
stantial evidence  to  support  it,  an  order  of  adoption  is  made  by 
a  court  of  concurrent  jurisdiction,  as  in  this  case,  to  the  identical 
parties  from  whom  such  contract  and  the  rights  and  privileges 
hereunder  were  canceled,  the  abrogation  is  immediately  nulli- 
fied in  fact,  and  the  original  status  restored  by  the  judgment  of 
another  court  to  whom  concurrent  jurisdiction  is  givon  by  the 
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statute.  Surelj  there  is  no  express  power  in  the  statute  for  such 
review.  The  evil  of  such  a  construction  is  apparent  in  this  case^ 
and  seemingly  gives  to  a  courts  at  least  in  effect,  powers  that 
never  could  have  been  intended  by  the  legislature,  and  which  be- 
long to  appellate  courts.  The  simple  order  of  adoption  made  by 
one  court  after  abrogation  by  another  between  the  same  parties 
completely  nullifies  and  makes  void  the  judgment  of  one  court 
by  another  of  co-ordinate  jurisdiction,  giving  it,  in  effect,  pow- 
ers exercised  only  by  appellate  tribunals,  and  so  completely  de- 
stroying and  doing  violence  to  the  intent  of  the  statute  in  ques- 
tion. The  petitioners  must  therefore  seek  their  relief  in  that 
court  from  which  the  order  of  adoption  issued. 

I  can  only  express  my  regret  that  the  question  of  jurisdiction 
was  not  argued  on  the  first  hearing.  It  was  assumed  by  all  par- 
ties. Upon  the  merits  of  the  controversy  there  is  nothing  that 
changes  my  views  as  originally  expressed  in  the  decree  rendered 
in  January,  1898,  after  carefully  weighing  the  testimony  of  80 
witnesses.  I  regret  again  to  add  uncertainty  to  what  seems  to 
be  a  determined  effort  to  establish  right  as  differently  viewed  by 
the  parties  to  this  proceeding,  and  would  gladly  direct  such 
judgment  as  would  bring  the  proceedings  to  a  final  determina- 
tion for  the  advantage  of  all  concerned,  though  I  believe  that  to 
be  quite  impossible  until  every  legal  remedy  is  exhausted.  The 
questions  raised  not  only  are  important,  but  novel  and  intricate, 
and  can  only  be  settled  definitely  and  finally  by  a  court  of  high- 
est resort.     . 

Petition  dismissed,  without  costs. 
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OSTERHOUDT  v.  OSTERHOUDT. 

[48  A.pp.  Div.  74;  96  8i.  Hep,  529;  C2  8upp.  529.^ 

(Supreme  Court,  Appellate    Diviaion,    First    Department,      February  9, 

1900.) 

DnoxoK— Adtxltebt — Custody  of  CHiLOBEir. 

Where  plaintiff  obtained  a  divorce  <m  the  ground  of  the  wife's  adulterj^ 
which  charge  waa  based  on  the  fact  that  she  had  obtained  a  decree  of 
divorce  in  a  foreign  jurisdiction,  and  had  remarried,  a  decree  granting 
her  the  custody  of  the  children — ^two  daughters,  aged  11  and  7  years-* 
will  not  be  disturbed  when  it  appears  that  the  wife  is  a  proper  person 
for  their  eustody,  no  other  misconduct  than  her  remarriage  being 
shown,  and  that  she  has  a  comfortable  home  for  them,  and  has  long  had 
the  care  and  expense  of  their  living  and  education,  and  that  they  are 

Note.— OusTODT  or  Childben  attkb  Divoxgb  or  Sspabatioic. 

a.  The  etatuie. 

b.  In  general — JuriedieHon, 
e.  Agreements  of  parents, 
d.  Modifioation, 

*      e..  Remedies  to  obtain  oustodg, 
i.   Death  of  custodian, 
g.  Appeal — Disoi-etion, 


a.  The  statute, 

I  1771  of  the  Ck>de  of  Civil  Procedure  provides  that  the  enstoay  oi  any 
tliildren  of  the  marriage  may  be  controlled  by  the  court  pending  a  matri- 
monial action,  and  awarded  by  the  filial  Judgment  as  between  the  parties,  and 
provision  made  for  their  care,  maintenance  and  education. 

b.  In  general — Jurisdiction. 

The  real  question  is  not  what  are  the  legal  rights  of  the  father  or  motber 
to  the  custody  of  the  child,  or  whether  the  right  of  one  is  superior  to  that 
of  the  other,  but  what  are  the  rights  of  the  child,  and  what  is  required  in  re- 
spect to  its  custody  by  its  own  best  interest :  and  the  court  will  go  behind 
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much  attached  to,  and  wish  not  to  be  separated  from,  her,  while  the 
husband  has  less  means,  has  no  home  provided  for  the  children,  and  had 
never  shown  a  strong  desire  for  their  companionship. 

Van  Brunt,  P.  J.,  and  Barrett,  J.,  dissenting. 

Appeal  from  special  tenn,  New  York  county. 

Action  hy  Harris  P.  Osterhoudt  against  Ella  H.  Osterhoudt 
Judgment  granted  plaintiff  a  divorce  and  defendant  the  custody 
of  the  children.  Plaintiff  appeals  from  the  order  granting  the 
custody.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Babbstt^  Bu^csey, 
O'BnucNy  and  Inqbaham,  JJ. 

John  L.  Brower  {William  M.  Mvilen,  counsel),  for  appel- 
lant 

Eldon  Bisbe'e,  for  respondent. 

Ingraham,  J.  This  action  was  brought  by  plaintiff  to  ob- 
tain a  divorce  from  the  defendant  upon  the  ground  of  her  adul- 

CiTBTODY  OF  Ohildrbn  aptbk  Divorcb  ob  SEPARATION, ^Continued. 

the  controversy  between  the  father  and  mother  and  ascertain  and  detennine 
that  question. 
Matter  of  Hartman,  23  Week.  Dig.  128. 

When  the  husband  succeeds  in  an  action  for  divorce  his  right  to  the  cus- 
tody of  the  children  is  absolute,  unless  the  good  of  the  children  themselves 
requires  some  other  disposition  of  tliero. 

Ulilmann  v.  Uhlmann,  17  Abb.  N.  C.  236,  264. 

While  as  a  general  proposition  the  father  is  regarded  as  the  legal  custod- 
ian of  his  children,  this  rule  is  reqiiired  to  yield  when  circumstances  are 
such  as  to  render  it  evident  that  its  observance  would  probably  be  injurious 
to  the  children. 

Matter  of  Wateon,  10  -\bb.  N.  C.  215. 

In  the  case  last  cited  the  wife  had  left  the  husband  at  his  suggestion,  tak* 
ing  ^vith  her  their  children,  whom  she  had  cared  for  and  supported  for  six 
years  independently  of  their  father.  In  view  of  their  fondness  for  their 
mother,  her  exceptionable  character  and  ability  to  provide  for  them,  and  the 
father's  prior  indifference,  the  court  awarded  their  custody  to  the  mother. 
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'tery.  Judgment  was  granted  to  the  plaintiff  dissolving  the 
marriage,  and  awarding  the  custody  of  the  two  infant  children 
of  the  marriage  to  the  def endant,  and  the  plaintiff  appeals  from 
so  much  of  the  judgment  as  disposes  of  the  custody  of  the  chil- 
dren. 

It  appears  that  the  parties  to  this  action  were  married  in  the 
year  1879,  and  they  seemed  to  have  lived  together  in  this  city 
or  vicinity  until  about  the  year  1895.  The  plaintiff  is  em- 
ployed and  resides  in  the  city  of  New  York,  and  since  the  fall  of 
1885  the  defendant  appears  to  have  resided  principally  in  TJtica, 
K.  Y.,  although  she  spent  a  portion  of  the  time  in  the  city  of 
New  York,  with  her  husband.  In  February,  1897,  she  left  the 
plaintiff,  and  since  that  time  has  resided  away  from  him  at 
Utica  and  in  Bethlehem,  Pa.  Efforts  were  made  by  the  plain- 
tiff's brother  to  procure  a  reconciliation  between  the  parties, 
which  were  \msuccessful,  and  in  the  latter  part  of  the  year  1897 
the  defendant  went  to  the  state  of  North  Dakota,  and  on  Febru- 
ary 12,  1898,  commenced  an  action  in  that  state  for  a  divorce 
from  the  plaintiff  upon  the  ground  that  the  plaintiff  had  failed 

CUBTODT  OF  CmLDRBN   A.FTBR  DiVORCB  OR  SEPARATIOK.-^-CODtinued. 

In  Crimmins  v.  Crimmins,  2S  Hun,  200,  it  was  held  that  the  court  was 
without  power  to  modify  a  decree  awarding  the  custody  of  a  child  to  the 
father,  granted  in  his  suit  for  a  divorce  for  the  wife's  adultery,  so  as  to  per- 
mit the  wife  to  visit  the  child.  This  rule  was  announced  as  based  on  prin* 
eiple  and  reinforced  by  the  statute. 

Under  the  statute  in  force  at  the  time  the  decree  was  made  the  provision 
^or  a  subsequent  modification  applied  only  when  the  wife  was  the  plaintiff. 
Afterward  |  1771  of  the  Code  of  Civil  Procedure  made  an  application  for 
such  a  modification  available  to  either  party  regardless  as  to  who  was  plain- 
•tiff  in  the  action. 

So  that  at  present  the  court  has  power  to  permit  a  divorced  wife  access 
4/0  or  custody  of  children  of  the  marriage,  the  reasons  given  for  denying  it  on 
principle  in  Crimmins  v.  Crimmins  being  its  chief  value  as  an  authority. 

Where  the  wife  as  plaintiff  in  an  action  for  a  separation  fails  to  obtain 
the  principal  relief  sought^  i.  e.,  the  separation,  the  court  has  no  jurisdio> 
iion  to  award  the  custody  of  minor  children  of  the  marriage  to  the  wife. 
.   DavU  V.  Davis,  76  N.  Y.  221. 

In  the  case  )ast  cited,  Andrews,  J.,  saif^.  ''The  general  Jurisdiction  which 
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to  provide  for  her  and  lier  children  the  common  nwcessities  of 
life.  Such  proceedings  were  had  that  on  June  30th  judgment 
was  entered  in  the  district  court  of  Morton  county,  in  the  state 
of  North  Dakota,  granting  the  defendant  an  absolute  divorce 
from  the  plaintiff.  Subsequently  the  defendant  returned  to  the 
state  of  New  York,  and  in  October,  1898,  at  Jersey  City,  in  the 
state  of  New  Jersey,  she  married  one  James  Wilson,  and  since 
that  time  has  lived  with  him  as  his  wife ;  and  it  was  the  defend- 
ant's relation  with  Wilson  upon  which  the  plaintiff  based  the 
charge  of  adultery,  which  resulted  in  the  judgment  of  divorce 
granted  in  this  action.  There  are  two  children  of  this  mar- 
riage,— one  bom  on  September  3, 1881,  who  was  17  years  of  age 
at  the  time  of  the  trial;  and  the  other,  bom  in  1887,  was  11 
years  of  age  at  the  time  of  the  trial.  Both  daughters  have  re- 
sided with  their  mother  (the  defendant)  from  their  birth,  and 
to  the  present  time  they  have  been  under  the  constant  care  of 
their  mother,  who  has  always  acted  towards  them  as  a  devoted 
mother,  and  to  whom  these  daughters  appear,  from  the  testi- 
mony, to  be  fondly  attached.     The  defendant  has  superintended 

Custody  of  CniLDREN  aftrb  Divokok  ur  Separation,— continued. 

appertains  to  the  supreme  court,  as  a  court  of  equity,  to  interfere  for  the 
protection  of  infants — and  by  virtue  of  which,  in  a  proper  case,  where  the 
interests  of  the  infants  require  it,  they  may  be  taken  even  from  the  custody 
of  the  father  and  placed  under  the  care  of  strangers—cannot  be  invoked  to 
sustain  the  judgment  in  this  case. 

In  this  statutory  action,  the  power  of  the  court  is  to  be  sought  in  the  stat- 
ute itself,  and  only  such  judgment  cau  be  rendered  as  is  authorized  thereby." 

Upon  annulment  of  a  marriage  because  one  of  the  parties  had,  at  time  it 
was  contracted,  another  husband  or  wife  living,  the  custody  of  the  children 
of  such  voidable  marriage  is  U,  be  awarded  to  the  innocent  parent,  who  is 
usually  the  plaintifT,  but  where  coha.bitation  continued  after  knowledge  of 
t)ie  existence  of  the  former  spouse,  the  parties  arc  in  pari  delicto  and  neitb^ 
cr  can  claim  such  custody  absolutely. 

SaiTord  v.  Safford,  31  Abb.  N.  C.  73;  27  Supp.  640. 

In  the  case  last  cited  the  court  said,  "On  moral  grounds,  cohabitation 
should  have  ceased  when  it  was  discovered  that  the  first  husband  was  liv- 
ing. The  court  may  upon  final  decree  award  the  custody  to  either  parent 
as  the  interests  and  welfare  of  the  child  require.    It  is  a  matter  of  judicial 
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their  education;  has,  out  of  her  private  meanSy  paid  their 
school  bills,  and  is  continuing  the  education  which  she  has  thus 
supervised  and  controlled.  Both  daughters  were  examined  on 
the  trial,  and  testified  to  their  strong  affection  for  their  mother, 
and  their  desire  to  continue  to  live  with  her.  It  further  ap- 
pears that  the  plaintiff  has  no  home  in  New  York,  that  he  is  liv- 
ing in  a  boarding  house,  has  an  income  of  $2,000  a  year,  which 
he  has  received  several  years,  and  there  is  no  evidence  that  he 
has  any  expectation  of  receiving  any  greater  income ;  while  the 
defendant  has  property  of  her  own,  has  a  comfortable  home,  and 
is  able  to  amply  provide  for  her  daughters,  giving  them  proper 
education  and  support,  and  giving  to  them  the  care  and  atten- 
tion which  daughters  require  from  a  mother.  There  was  no 
charge  of  any  kind  against  the  character  of  the  defendant,  ex- 
cept so  far  as  she  was  guilty  of  adultery  by  reason  of  her  mar- 
riage to  Wilson  after  she  obtained  a  decree  of  divorce  in  the  state 
of  North  Dakota.  The  plaintiff  testified  that  he  was  served  in  the 
city  of  New  York  with  the  simmions  and  complaint  in  the  action 
in  the  state  of  North  Dakota,  but  declined  to  appear  in  that  ac- 
tion, or  take  any  part  in  the  proceedings  there,  under  advice  of 

• 
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discretion,  and  the  tendency  of  the  courts  is  in  the  direction  of  giving  the 
younger  children  and  female  children  of  all  ages  io  the  mother,  and  if  the 
interests  of  the  infant  demand  such  a  course,  the  custody  may  be  awarded 
even  to  a  third  party." 

In  this  case  a  clause  was  inserted  in  the  decree  permitting  the  father  to 
visit  the  child. 

In  Bailie  v.  Bailie,  30  App.  Div.  461;  80  St  Rep.  228;  62  Supp.  228,  in 
which  the  defendant  was  guiHy  of  adultery  under  .circumstances  the  same 
as  in  the  case  in  the  text,  on  an  application  for  an  allowance  for  the  support 
of  a  child  which  was  in  the  custody  of  the  defendant,  Barrctt>  J.,  said,  "The 
plaintiff,  under  the  circumstances,  is  the  proper  custodian  of  the  child;  and 
the  court  should  not,  even  impliedly,  recognize  the  defendant's  right  in  that 
respect  by  requiring  the  plaintiff  to  furnish  her  with  the  means  of  main- 
taining the  present  custody." 

In  McGown  v.  McGown,  22  Misc.  307;  83  St  Rep.  090;  40  Supp.  000,  the 
custody  of  the  child  was  awarded  to  the  father  but  the  privilege  of  visiting 
the  child  at  least  four  times  a  year  was  allowed  under  the  supervision  of  s 
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counsel;  that,  after  the  final  separation  in  1897,  plaintiff  made 
no  effort  in  any  way  to  prole»'(  or  care  for  the  children ;  made  no 
provison  for  their  support,  i^ilucation,  or  maintenance.  Al- 
though he  knew  that  his  wife  had  definitely  separated  herself 
from  him,  and  had  commenced  an  action  to  obtain  a  divorce 
from  him,  he  refused  to  make  any  provision  for  them  during 
this  period,  allowing  the  mother  to  provide  for  the  children, — 
support,  educate,  and  maintain  them.  He  expressly  testified 
upon  the  trial  that  he  had  no  reason  for  thinking  that  the  mother 
was  not  a  proper  custodian  for  the  children  beyond  the  fact  that 
she  had  married  the  second  time.  In  the  whole  record  the  only 
offense  charged  against  the  defendant — the  only  fact  from 
which  any  inference  could  be  drawn  that  she  was  not  in  all  re- 
spects a  good  woman,  and  the  proper  person  to  administer  and 
care  for  the.  welfare  of  these  two  children — ^was  that,  after  she 
had  obtained  a  divorce  in  the  state  of  North  Dakota,  believing 
that  divorce  to  have  finally  dissolved  the  relations  between  her- 
self and  the  plaintiff,  she  contracted  the  second  marriage.  This 
second  marriage  was  valid  in  New  Jersey  if  the  court  of  North 
Dakota  had  jurisdiction,  and,  if  valid  there,  would  have  been 

CcsTODT  OF  Children  after  Diyorcb  or  Separation,— continued. 

referee  or  such  person  as  the  father  might  delegate.  In  this  case  the  mother 
had  been  divorced  for  adultery  comitted  in  the  same  way  as  in  Bailie  V. 
Bailie  and  in  the  case  in  the  text. 

In  Matter  of  De  Angelis,  1  Edmonds  Sel.  Cas.  476,  Edmonds,  J.,  held 
(1847)  that  the  New  York  court  of  common  pleas  although  having  juris- 
diction of  a  suit  for  divorce,  had  no  jurisdiction  to  dispose  of  the  custody 
of  the  children  of  the  parties. 

Where  husband  and  wife  are  living  in  a  state  of  separation  without  being 
divorced,  the  one  to  whom  the  custody  of  a  child  is  awarded  may  be  required 
to  give  security  that  such  child  will  be  forthcoming  when  required. 

People  V.  Paulding,  15  How.  Pr.  167. 

c.  A.gre€meniB  of  parents. 

An  agreement  between  the  parties  to  an  action  for  a  divorce  as  to  the 
custody  of  the  children  will  not  have  a 'controlling  influence  on  the  court  in 
formulating  the  decree  in  that  regard. 

Cook  v.  Ck)ok,  1  Barb.  Ch.  639. 

VIL  N.  Y.  A.  0.  20 
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valid  here.  Moore  v.  Hegeman,  92  N.  Y.  521.  Upon  these 
facts  the  question  as  to  what  course  would  best  preserve  the  fu- 
ture interest  of  these  children  was  presented  to  the  court  below, 
and  the  court  had  to  determine,  in  the  exercise  of  its  judicial 
discretion,  as  to  which  of  the  parents  the  custody  of  the  children 
should  be  awarded,  considering  their  future  welfare.  The 
rights  of  the  parties  to  the  action  were  subordinate  to  the  welfare 
of  the  children.  The  misconduct  of  the  defendant  in  contract- 
ing her  second  marriage  depended  entirely  upon  a  legal  question 
as  to  the  jurisdiction  of  the  court  of  the  state  of  North  Dakota  to 
pronounce  the  decree  of  divorce.  If  that  court  had  jurisdiction 
to  grant  that  divorce,  no  one  would  say  that  the  conduct  of  the 
defendant  in  contracting  the  second  marriage  was  blameworthy, 
or  would  interfere  in  any  way  with  her  right  to  be  awarded  the 
custody  of  these  children.  Does  the  fact  that  she  had  made  a 
mistake  as  to  the  legal  effect  of  this  decree,  or  as  to  the  jurisdic- 
tion of  the  court  of  North  Dakota  to  grant  a  divorce  which 
would  be  recognized  in  this  state,  so  affect  her  character  as  to 
justify  this  court  in  reversing  the  action  of  the  court  below  in 

CnsTODT  OF  CHfLDRBN  AFTER  DivoRCB  OR  Sbparation,— continued. 

In  the  case  last  cited,  the  chancellor  said,  "The  object  of  the  statute  in 
giving  the  court  power  to  direct  which  of  the  parties  shall  have  the  care 
and  custody  of  the  minor  children,  where  the  father  has  so  conducted  him- 
self as  to  justify  either  an  absolute  or  a  limited  severance  of  the  marriage 
tie,  was  not  to  gratify  the  wishes  of  the  parents.  It  was  for  the  protection 
of  the  children,  who  by  the  misconduct  of  one  parent  had  necessarily  become 
half  orphans. 

"Besides,  it  would  be  a  dangerous  practice  to  allow  parties  to  agree  be- 
tween themselves  as  to  the  custody  of  their  children,  in  such  a  case,  previous 
to  a  divorce.  It  would  lead  to  collusion,  in  furnishing  causes  for  divorce,  if 
bargains  of  this  kind  could  be  made  beforehand  which  the  court,  was  bound 
absolutely  to  sanction  and  carry  into  effect." 

The  parties  to  an  action  for  a  divorce  having  stipulated  for  such  disposi- 
tion of  their  child  as  did  not  permit  the  child  to  be  assigned  to  the  company 
or  custody  of  the  mother,  the  court  should  not  assign  a  residence  to  the 
child  during  the  summer  vacation  at  a  hotel  at  which  the  mother  was  at 
that  time  %  guest. 

Beadlesion  v.  Beadleston,  19  St.  Rep.  714;  2  Supp.  814. 
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awarding  the  custody  of  these  children  to  her!  The  children 
are  warmly  attached  to  her.  She  has  devoted  her  life  to  their 
welfare;  has  provided  for  their  support  and  education;  and  it 
certainly  would  be  a  cruel  act,  unless  the  welfare  of  the  children 
imperatively  demanded  it,  to  deprive  them  of  the  companion- 
ship of  an  affectionate  and  loving  mother,  and  assign  them  to  the 
care  of  a  father  who  has  shown  by  his  conduct  that  he  had  no 
very  strong  desire  for  their  companionship,  and  where  there  is 
no  evidence  to  show  that  he  is  able  to  provide  a  proper  home  for 
them.  These  facts  would  seem  to  justify  the  conclusion  of  the 
court  below  that  the  happiness  and  welfare  of  these  two  daugh- 
ters would  be  best  protected  and  preserved  by  leaving  them 
where  they  both  desire  to  be, — ^with  the  person  who,  from  their 
birth,  has  had  the  charge  of  their  maintenance,  education,  and 
support,  and  who  has  faithfully  and  intelligently  performed  her 

CcsTODT  OF  Ohildrbn  attbb  Divobox  OB  SiEPABATiON,— Continued. 

d.  Modification. 

Under  f  1771  of  the  Code  of  Civil  Procedure  as  it  has  stood  since  1896  the 
way  is  open  for  the  divorced  spouse  to  apply  for  a  modification  of  the  decree 
of  divorce  in  respect  to  the  custody  of  the  children. 

Perry  v.  Perry,  17  Misc.  28;  39  Supp.  863;  26  Civ.  Pro.  407. 

In  this  case  Pryor,  J.,  said,  "It  is  the  settled  law  of  this  state  that  in  de- 
termining the  custody  of  infants  between  father  and  mother,  their  welfare, 
and  not  the  supposed  rights  of  the  parents,  is  the  controlling  principle. 
Nor,  in  the  competition,  does  the  father  start  with  any  superior  title;  for, 
whatever  the  notion  in  former  times  and  other  jurisdictions,  at  this  day  and 
in  this  country,  the  claim  of  the  mother  to  her  offspring  is,  at  least,  of  equal 

potency." 

In  this  case  a  modification  was  granted  permiting  the  divorced  mother  to 
▼isit  her  children,  she  having  retrieved  her  character  for  virtue,  notwith- 
standing the  children  had  been  taught  to  bdieve  their  mother  dead. 

In  Waring  v.  Waring,  100  N.  Y.  670 ;  3  N.  E.  289,  the  husband  had  judg- 
ment in  an  action  for  a  separation  brought  by  him  and  was  awarded  the 
custody  of  the  children.  On  appeal  she  asked  that  the  judgm<^nt  be  modi- 
fied so  as  to  give  her  such  custody.  This  was  refused,  the  court  saying,  "In 
disposing  of  the  custody  of  minor  children  the  court  consults  mainly  the 
welfare  of  the  children.  It  is  open  to  her  to  satisfy  the  court,  if  she  can 
upon  any  future  application,  that  the  welfare  of  the  two  younger  children 
will  be  best  promoted  by  placing  them  in  her  custody." 
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duty  towards  them.  I  think  it  may  be  said  that  the  time  has 
passed  when  courts  of  law  are  bound  to  recognize  a  right  of 
property  in  children  as  belonging,  to  parents^  or  that  the  father 
has  any  inherent  right  superior  to  that  of  the  mother  to  the  cus- 
tody of  their  children.  In  this  state,  by  the  domestic  relations 
law  (chapter  272,  Laws  1896),  the  right  of  a  mother  to  the  guar- 
dianship, custody,  and  control  of  the  children  is  plainly  recog- 
nized as  being  equal  to  that  of  the  father;  and  while  it  is  quite 
true  that  the  willful  desertion  of  her  husband  by  a  married  wo- 
man, without  just  cause,  m§y,  of  itself,  be  sufficient  to  show  that 
her  character  is  such  that  it  would  not  be  safe  to  intrust  to  her 
the  education  and  care  of  her  children,  the  facts  of  this  case 
would  not  justify  such  a  finding.     It  is  apparent  from  the  testi- 

CUBTODT  OF  CHILDBBN  AFTER  DiTOBCB  OR  SBFARATIOK,— CODtinued. 

e.  R^nediea  to  enforce. 

An  attachment  or  habeas  corpus  is  the  remedy  by  which  to  obtain  posses- 
sion of  a  child  which  is  kept  from  the  custody  of  the  parent  to  whom  the 
decree  awarded  it. 

Nicholls  V.  Nicholls,  3  Duer,  642. 

In  Monjo  v.  Monjo,  53  Hun,  145;  25  St  Rep.  150;  6  Supp.  232,  the  hus- 
band had  procured  a  decree  of  divorce  from  the  wife  which  awarded  him  the 
custody  of  the  children.  In  endeavoring  to  obtain  possession  of  one  of  the 
children  he  directed  the  arrest  of  the  mother  for  her  refusal  to  give  up  the 
child.  He  waa  held  liable  for  a  false  arrest.  The  court  said,  '*The  defend- 
ant mistook  his  remedy.  He  could  have  taken  the  child  by  force,  if  the  de- 
cree allowed,  in  a  gentle  manner,  but  he  could  not  arrest  the  plaintiff  be- 
cause she  refused  to  voluntarily  give  up  the  child." 

f.  Death  of  Custodian. 

After  the  death  of  the  mother  to  whom  the  custody  of  the  children  was 
awarded  by  the  decree  of  divorce  the  father  is  entitled  to  their  custody  and 
the  sums  which  he  was  required  to  pay  for  their  support  by  the  decree  do 
not  constitute  a  trust  which  survives  the  death  of  the  mother. 

Matter  of  Robinson,  17  Abb.  Pr.  399n. 

g.  Appeal — Disoretion. 

The  discretion  of  the  court  below  in  awarding  tne  custody  of  children 
after  a  decree  of  divorce  is  not  reviewable  by  the  court  of  appeals. 
Price  v.  Price,  55  N.  Y.  666. 
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mony  that  force  would  be  required  to  compel  these  children  to 
leave  their  mother  and  reside  with  the  f  ather,  and  I  do  not  think 
that  the  court  would  be  justified,  under  the  circumstances^  in 
making  and  enforcing  such  a  judgment,  and  in  compelling  these 
children  to  live  with  the  father,  when  it  would  seem  to  be  for 
their  interest  that  the  mother  should  continue  to  supply  them 
with  a  mother's  care,  and  where  the  father  has  shown  no  ability 
to  properly  provide  them  with  a  home  and  make  provision  for 
their  material  interests,  or  to  supply  them  with  the  care  which 
all  young  girls  require.  We  have  to  determine  this  question  up- 
on the  record  which  was  before  the  court  below  and  is  now  be- 
fore,us,  and  it  does  not  appear  that  the  defendant  continued  in 
her  relation  with  Wilson  after  it  was  adjudged  that  such  rela- 
tion was  unlawful.  I  do  not  think,  therefore,  that  we  would  be 
justified  in  overruling  the  discretion  of  the  judge  who  tried  the 
case  and  had  the  parties  before  him. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HiTMSEY  and  O'Bbien,  JJ.,  concur. 

Babbett,  J.  (dissenting).  This  is,  I  apprehend,  the  first 
time  in  the  juridical  history  of  any  civilized  country  when  the 
custody  of  the  children  of  the  marriage  has  been  denied  to  the 
innocent  plaintiff  in  a  divorce  suit  and  granted  to  the  guilty  de- 
fendant. It  is  so  momentous  a  departure  from  universal  prece- 
dent that  the  grounds  upon  which  it  proceeds  should  be  critical- 
ly examined.  The  fundamental  fact  found  by  the  court  was  the 
defendant's  adultery.  It  was  open,  continuous,  and  unrepent- 
ant. Upon  that  finding  the  court  granted  the  plaintiff  a  di- 
vorce, and  in  the  same  decree  awarded  to  the  convicted  defend- 
ant the  custody  of  the  children,  and  authorized  her  to  bring 
them  up  in  the  home  of  the  man  with  whom  she  committed  the 
adultery.  This  is  sought  to  be  justified  on  the  following 
groundjB:  That  the  adultery  was  but  the  legal  consequence  of 
the  defendant's  mistaken  judgment  as  to  her  real  status;  that 
she  intended  to  marry  Wilson,  and  believed  that  she  had  a  legal 
right  to  do  so ;  that,  with  the  exception  of  this  single  ^^mistake," 
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her  life  has  been  blameless ;  that  she  has  been  a  good  and  loving 
mother ;  that  the  children  are  devoted  to  her ;  that  they  do  not 
care  for  their  father ;  that  they  have  become  "very  fond"  of  Wil- 
son ;  that  their  father  is  a  poor  man,  earning  but  a  small  income, 
while  their  mother  has  a  comfortable  home  with  Wilson,   has 
property  of  her  own,  and  is  able  to  provide  amply  for  them. 
Upon  these  groimds  the  respondent  invokes  the  rule  that  the  wel- 
fare of  the  children,  which  is  the  paramount  consideration, 
should  incline  the  court  to  treat  their  mother's  offense  as  techni- 
cal or  venial;  to  sanction  their  enjoyment  of  the  material  ad- 
vantages which  her  pecuniary  condition  and  present  relations 
afford,  and  not  to  deny  them  the  comfort  of  maternal  affection, 
This  is  nothing  but  a  specious  plea  for  the  laxity  of  the  marriage 
relation,  and  it  is  as  unsound  as  it  is  vicious.     The  defendant 
made  no  "mistake"  in  the  execution  of  her  deliberate  purpose  to 
free  herself  from  the  husband  she  had  ceased  to  love  and  to  ally 
herself  with  another.     In  February,  1897,  she  left  her  husband 
for  no  apparent  or  disclosed  cause.     The  plaintiff's  brother  Jul- 
ius, then  went  to  Bethlehem,  where  she  was  stopping,   and 
begged  her  to  return,  and  live  with  her  husband ;  but  she  re- 
fused, assigning  no  reason.     He  visited  her  again,  when  she  was 
living  in  Utica,  and  made  another  earnest  effort  in  the  same  di- 
rection, still  without  success.     Upon  this  occasion  she  told  Jul- 
ius plainly  that  what  she  wanted  was  a  divorce,  and  Julius  re- 
plied that  she  was  not  entitled  to  and  could  not  get  one.     Her 
next  step  was  to  go  to  North  Dakota,  where  she  remained  long 
enough  to  obtain  one  of  the  decrees  of  divorce  for  which  that 
state  has  become  notorious.     This  decree  was  not  only  void  for 
want  of  jurisdiction,  but  it  was  inherently  fraudulent.     All  the 
circumstances  point  to  the  fact  that  the  defendant  impased  upon 
the  Dakota  court  by  the  sworn  statement  that  she  was,  and  had 
been  for  90  days  immediately  preceding  the  commencement  of 
her  action,  a  resident  of  that  state  in  good  faith.     She  was  mar-' 
ried  in  this  state,  and  the  evidence  tends  to  show  that  she  has  re- 
sided here  ever  sinca     She  went  to  Dakota,  plainly,  not  to  re- 
side there  in  good  faith,  but  to  obtain  a  divorce  in  bad  faith. 
She  went  there  to  evade  the  laws  of  this  state,  where  her  contract 
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of  marriage  was  made,  and  where  the  statute  forbade  her  di- 
vorce,  to  secure  her  f  reedom,  under  lax  laws,  upon  an  accusation 
that  was  as  false  as  it  was  trivial.  Her  sole  complaint  in  the 
Dakota  court  was  that  her  husband  had,  "since  May,  1895,  whol- 
ly and  wilfully  failed  and  neglected  to  provide  for  her  and  her 
children  the  common  necessaries  of  life.''  This  accusation  was 
untrue,  as  appears  by  the  undisputed  evidence  in  the  present 
record.  When  the  defendant  lived  with  the  plaintiff,  he  paid 
$30  a  week  for  the  board  of  his  family.  This  was  more  than 
three-fourths  of  his  income.  He  testified  without  contradiction 
that  all  the  money  he  earned  was  spent  upon  his  family.  He 
produced  checks  and  receipted  bills  for  $546  that  went  directly 
to  the  family  in  the  year  1895,  in  addition  to  cash  given  to  his 
wife ;  and  similar  vouchers  to  the  extent  of  $886  in  1897.  These 
checks,  and  others  for  the  sums  spent  in  1896,  he  handed  to  the 
defendant's  counsel,  and  was  proceeding  to  give  further  details, 
when  the  learned  trial  justice  interposed  with  the  observation 
that  he  did  not  "propose  to  go  into  an  accounting  for  every  check 
he  spent."  There  was  a  still  grosser  imposition  upon  the  Dako- 
ta court  in  tJio  concealment  from  it  of  the  fact  that  during  the 
very  period  covered  by  its  finding  that  the  husband  had  wilfully 
failed  to  provide  for  his  wife  and  children  the  common  necessar- 
ies of  life  she  was  livng  with  the  children  apart  from  him,  and 
resolutely  refusing  to  return  to  her  duty.  The  decree  was  made 
upon  the  30th  day  of  June,  1898,  and  the  defendant  abandoned 
her  husband  upon  the  11th  day  of  February,  1897.  And  yet  it 
was  for  the  failure  to  provide  her  with  the  conmion  necessaries 
of  life  "for  more  than  one  year  next  preceding  the  commence- 
ment of  the  action"  that  the  court  granted  her  its  decree.  But 
for  the  suppression  of  the  truth  (as  to  the  abondonment)  and 
the  aflirmative  statement  of  the  untruth  (as  to  the  failure  to  pro- 
vide the  common  necessaries  of  life),  it  is  inconceivable  that  the 
Dakota  court  could  have  granted  such  a  decree.  It  is  entirely 
clear,  therefore,  that  the  defendant  procured  the  decree  in  ques- 
tion upon  the  pretense  of  a  bona  fide  change  of  residence,  upon  a 
sworn  complaint  which  she  knew  to  be  untrue,  and  by  the  sup- 
pression of  a  ^act  which  she  also  knew  would  necessarily  be  fatal 
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to  her  purpose.     She  had  no 'reason  to  doubt  the  utter  invalidity 
of  the  decree  thus  obtained,  and  the  sequel  clearly  indicates  that 
she  placed  but  little  reliance  upon  it.     It  is  needless  to  say  that 
she  did  not  remain  long  in  North  Dakota  after  the  decree  there 
was  signed.     In  the  following  October  we  find  her  again  in  this 
state.     First,  however,  she  seems  to  have  gone  to  Jersey  City, 
where,  upon  the  22d  day  of  that  month,  she  went  through  the 
form  of  a  civil  marriage  with  Wilson — ^the  mayor  officiating. 
Two  days  later  she  supplemented  this  with  a  religious  ceremony 
at  West  Hampton,  on  Long  Island,  in  this  state,  bringing  herself 
within  the  rule  of  People  v.  Baker,  76  N.  Y.  78,  under  which 
rule  it  is  difficult  to  perceive  how  the  defendant  can  escape  the 
serious  charge  (of  bigamy)  connected  with  the  commission  of 
that  act.     It  is  quite  evident  that  the  offenses  which  are  inter- 
woven with  the  Dakota  decree,  and  which  permeate  the  defend- 
ant's conduct  throughout,  are  mala  in  se.  It  seems  to  be  a  shock- 
ing judicial  conclusion  that  the  moral  training  of  these  two 
young  girls  is  to  be  intrusted  to  one  who,  to  speak  moderately, 
has  reached  her  goal  in  the  manner  which  this  record  discloses. 
Are  these  children  to  \\e  brought  up  in  the  atmosphere  of  the 
home  thus  created,  and  in  the  center  of  the  principles  upon 
which  it  rests  i     There  is  no  reality  here  in  the  pretense  of  mis- 
take.    If  the  defendant  did  not  know  that  the  Dakota  decree 
was  fraudulent  as  well  as  void,  it  was  because  she  lacked  the 
moral  sense  to  appreciate  her  own  acts.     She  certainly  did 
know,  however,  that  it  was  a  nullity  when  her  husband  brought 
this  action.     Her  legal  advisers  did  not  fail  to  realize,  and 
doubtless  to  advise  her  of,  the  situation  in  which  she  was  then 
placed.     The  law,  as  expoimded  by  the  court  of  appeals,  was  not 
of  recent  origin.     For  many  years  it  had  been  impressed  upon 
our  jurisprudence  in  firmly  repeated  adjudications.     Did  she 
then  recede  from  her  false  position  ?     Did  she  retire  from  the 
adulterous  association?     No.     She  still  covered  herself  with 
the  thin  and  unclean  veil  of  the  Dakota  decree,  and  kept  on  her 
determined  course,  still  living  openly  with  the  man  of  her  later 
choice,  and  utilizing  the  interval  until  the  trial  in  poisoning 
the  children's  minds  against  their    father.     The  youngest  of 
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these  children  was  asked  how  she  became  impressed  with  the 
idea  that  her  father  had  not  been  kind  to  her  mother,  and  her  re- 
ply was :  ^^Because  mamma  has  told  me  things  that  he  did,  and 
I  believe  her."  The  following  questions  were  then  put  to  her 
by  the  learned  trial  justice,  and  she  gave  the  following  answers : 

"Q.  Hasn't  somebody  else  besides  your  mother  told  you 
things  ?  A.  No.  Q.  No  one  besides  your  mother  has  told  you 
anything  about  your  father?  A.  No.  *  *  *  Q.  We  are 
speaking  about  your  mother.  What  did  he  ever  do  that  you  saw 
that  was  unkind  {  A.  He  never  did  anything  to  her.  He  never 
gave  her  anything.  Q.  He  never  gave  her  anything  ?  A.  No. 
Q.  Is  there  anything  else  t  A.  I  don't  know.  Q.  If  you  think 
of  an^iihing  ♦  ♦  ♦  that  your  father  ever  did  to  your  moth- 
er that  was  unkind,  that  you  saw,  I  want  to  know  it.  A.  I 
think  all  children  love  their  mothers  better  than  they  do  their 
fathers.  Q.  I  don't  want  to  annoy  you,  but,  as  I  have  got  to  de- 
cide this  case,  I  want  you  to  tell  me  any  reason  that  you  have  for 
thinking  that  your  father  was  an  unkind  father,  or  an  unkind 
husband, — anything  you  can  think  of.  You  need  not  be  at  all 
afraid  to  tell  me.  Can  you  think  of  anything  ?  A.  No.  Q. 
You  can't  think  of  anything  ?     A.  No." 

As  already  pointed  out,  there  is  nothing  in  the  record  even 
suggestive  of  cruelty  or  unkindness  on  the  part  of  the  plaintiff. 
His  only  crime  in  the  eyes  of  the  defendant  seems  to  have  been 
his  limited  income.  The  '^things"  which  she  told  to  this  little 
child  "that  he  did"  have  apparently  been  told  to  no  one  else ;  cer- 
tainly not  to  the  court.  Are  these  children,  then,  to  be  taught  to 
hate  their  blameless  father,  and  to*  love  his  successor  ?  Are  they 
to  learn,  as  th^y  grow  up,  that  there  is  no  inherent  sanctity  in 
the  marriage  bond,  that  duty  is  an  old-fashioned  notion,  that  the 
desire  of  the  heart  or  the  craving  of  the  senses  is  the  essential 
thing,  and  that  all  acts  are  righteous  which  lead  to  their  gratifi- 
tion?  It  would  be  better  for  these  children — ^better  for  their 
future  here,  and  better  for  that  wider  future  which  lies  beyond 
— ^that  they  should  share  the  modest  and  humble  environment  of 
their  innocent  father  than  enjoy  the  material  advantages,  or 
even  a  mother's  love,  at  th^  expense  of  principle  and  morality. 
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Their  choioe  should  not  weigh  with  us  for  a  moment.  If  they 
desire  to  live  with  the  daily  and  hourly  spectacle  of  this  new 
home  before  their  eyes,  their  moral  sensibilities  have  already 
been  blunted,  or  else  they  are  too  young  to  appreciate  the  situa- 
tion. In  either  case  a  court  of  justice  should  not  fail  to  guard 
and  guide  them  correctly.  The  sorrow  of  the  moment  will  be 
effaced  when  they  realize,  under  less  ^^progressive''  and  more 
righteous  teachings,  what  it  is  from  which  they  have  escaped. 
I  cannot  but  think  that  the  affirmance  of  this  provision  of  the 
judgment  appealed  from  would  be  a  lasting  stain  upon  the  rec- 
ords of  the  court  Before  such  a  precedent  is  made, — ^reward- 
ing the  guilty,  punishing  the  victim,  and  dooming  the  children 
to  participation  in  successful  evil, — ^tbere  should  at  least  be  pro- 
test. 

The  judgment  so  far  as  appealed  from,  should  therefore  be 
reversed,  and  the  custody  of  the  childen  awarded  to  the  plaintiff. 


Van  Bbunt,  P.  J,,  concurs. 


LOUCKS  V.  HALLENBEOK  et  aL 

US  App.  Div.  426;  97  St.  Rep.  1;  6S  Bupp.  l.\ 
(Bupreme  Court,  Appellate  Division,  Third  Department.    March  tO,  1900.) 

1.  Justice  ov  thx  Peacb— Summons — Sebyioh — ^Deputation — Request. 

Where  plaintiff's  agent  bad  possession  of  the  note  sued  on,  demanded  its 
payment^  and  commenced  action  thereon,  his  request  that  he  be  depu- 
tized to  serve  the  summons  was  at  plaintiff's  request. 


Note. — Deputation  to  Serve  Pbocess  of  Justice  of  the  Peace. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized  by  this  chsp- 
ter,  except  a  venire,  may,  at  the  request  of  the  party,  whenever  he  deems  it 
expedient  so  to  do,  empower,  by  a  writen  authority  indorsed  upon  the  man- 
date, any  proper  person  of  full  age,  not  a  party  to  the  action,  to  serve,  or 
otherwise  execute  it. 

S  3156,  Code  of  avil  Procedure. 
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2.  Sake— ^^ENT  or  Plaintiff. 

The  agent  of  the  plaintiff  does  not  come  within  the  inhibition  of  the  stat- 
ute which  precludes  the  plaintiff  himself  from  serring  the  summons, 
Herrick,  J.,  dissenting. 

Appeal  from  Albany  county  court. 

Action  by  John  A.  Loucks,  as  executor,  etc.,  against  William* 
F.  Hallenbeck  and  others.  From  a  judgment  of  the  county 
court  reversing  a  justice's  judgment  in  favor  of  plaintiff,  he  aiy* 
peals.     Reversed. 

On  the  11th  day  of  October,  1898,  the  justice  of  the  peace  at 
the  request  of  Orison  L.  Hannay,  issued  a  summons  directed  to 
the  defendants.  The  complaint  was  at  that  time  filed  with  said 
justice,  sworn  to  by  the  plaintiff  before  said  Orison  L.  Hannay, 
a  notary  public.  Upon  the  summons  and  complaint,  the  justice- 
made  an  indorsement  deputizing  O.  L.  Hannay  to  execute  the 
within  instrument.  The  summons  and  complaint  were  served 
by  the  said  Hannay  upon  the  defendants,  and  his  return  duly 

Deputatioit  to  Serve  Procbbs  of  Jubticb  of  the  Peace,— <x>ntinued» 

Oral  proof  of  service  made  by  a  person  deputed  to  make  it,  although  en- 
tered in  the  justice's  docket,  will  not  confer  jurisdiction  on  the  justice  to 
render  a  judgment  by  default  against  the  defendant. 

Jackson  v.  Sherwood,  50  Barb.  356. 

In  the  case  last  cited,  Mason,  J.,  said,  "The  person  so  deputed  by  the  jus- 
tice, to  execute  the  process,  must  execute  it  in  the  same  manner  as  the  stat* 
ute  requires  the  constable  to  do  it.  He  stands  in  the  place  of  the  constable, 
in  the  performance  of  the  service  of  the  summons,  and  the  statute  declares 
that  he  shall  possess  in  relation  to  the  execution  of  the  process  all  the  au- 
thority of  the  constable,  and  shall  be  subject  to  the  same  obligations.  The 
statute  declares  his  authority  the  same,  and  his  obligations  the  same.  I  en- 
tertain no  doubt  he  must  serve  a  summons,  and  make  a  return  in  writing  in 
the  same  manner  as  a  constable,  to  confer  jurisdiction  upon  the  justice." 

The  plaintiff  cannot  be  deputized  by  the  justice  to  serve  the  summons. 

Waring  v.  Keeler,  11  Misc.  451;  67  St.  Rep.  417;  33  Supp.  415;  24  Civ. 
Pro.  427.  J 

In  this  case  the  plaintiff  relied  upon  Tuttle  v.  Hunt,  2  Cow.  436,  and  Put-i 
nam  v.  Man,  3  Wend.  202,  which  held  that  the  plaintiff  could  serve  thei 
summons,  if  himself  a  constable  or  deputized  to  do  so  by  the  justice.    The 
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made,  and  filed  with  the  justice.  Upon  the  return  day  the  de- 
fendants did  not  appear.  Hannay  was  sworn  for  the  plaintiff, 
and  swore,  in  substance,  that  he  was  the  agent  of  the  plaintiff, 
and  had  possession  of  the  note  mentioned  in  the  complaint ;  that 
he  had  talked  with  both  defendants,  and  that  both  of  them  stated 
that  the  note  was  all  right,  and  had  promised  to  pay  the  same. 
In  the  return  of  the  justice,  it  was  stated  that  the  said  Hannay 
was  deputized  to  serve  the  summons  at  his  own  request.  The 
justice  gave  to  the  plaintiff  the  judgment  asked  for,  and,  upon 
appeal  to  the  county  court,  the  judgment  was  reversed. 

The  opinion  of  the  county  court  was  as  follows : 

Qbxqobt,  J. 

The  Bummonfl  in  this  action  waa  not  served  by  a  constable,  but  hy  a  per- 
son  deputised  Ij  the  Justice  under  section  3156  of  the  Code  of  Civil  Pro- 

Dbpdtation  to  Sebvb  Procisb  of  Justice  of  thi  Pbacb,— contiDued. 

court  held  that  those  cases  were  not  now  authority  under  the  Code  of  Civil 
Procedure  and  that  8  3150  expressly  abrogated  the  rule  which  they  estab- 
lished. 

In  Miln  v.  Russell,  3  E.  D.  Smith,  303,  the  court  indicated  that  the  serv- 
ice of  a  summons  by  a  person  deputed  to  make  it  who  was  under  twenty-one 
years  of  age  gave  the  justice  no  jurisdiction,  but  held  that  the  objection  in 
that  regard  was  matter  in  abatement  only  and  was  waived  by  going  to  trial 
on  the  merits. 

The  reporter's  statement  in  the  case  just  cited  shows  that  the  defendant 
objected  also  to  the  deputation  because  it  did  not  state  that  it  was  made  at 
the  plaintiff's  request  nor  that  the  person  deputed  was  a  fit  and  proper  per- 
son, and  that  such  deputation  was  not  endorsed  upon  the  process  itself. 

The  deputation  need  not  recite  that  the  person  deputed  to  make  the  serv- 
ice is  of  age  and  not  interested  in  the  action.  In  the  absence  of  any  showing 
on  those  points  it  will  be  presumed  that  the  justice  deputed  a  proper  per- 
son. 

Bad  V.  Duke«  38  Mich.  107. 

Service  of  a  summons  by  a  plaintiff  who  is  a  constable  gives  the  court  no 
jurisdiction  of  the  person  of  the  defendant  and  such  defendant  being  taken 
on  a  body  execution  under  such  judgment  is  entitled  to  be  discharged  on  a 
writ  of  halteat  corpus. 
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cedure.  There  was  no  appearance  by  the  defendants  before  the  juBtice,  and 
judgment  was  taken  bj  default.  The  defendants  appeal,  and  claim  that  the 
justice  never  legally  acquired  jurisdiction  of  the  person  of  the  defendants, 
for  the  reason  that  it  does  not  appear,  by  the  return  made  herein,  that  any 
request  was  made  by  the  plaintiff  that  the  justice  deputize  some  person 
other  than  a  constable  to  make  the  service  of  the  summons. 

Section  3150  provides:  That  a  justice  of  the  peace  may,  at  the  request 
of  the  party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by  a  writ- 
ten authority  indorsed  upon  the  mandate,  any  proper  person  of  full  age, 
not  a  party  to  the  action,  to  serve,  or  otherwise  execute  it. 

It  is  well  settled  that  nothing  can  be  inferred  to  give  a  justice  of  the 
peace  jurisdiction  to  proceed  in  an  action.  The  facts  necessary  in  order 
that  he  may  act  must  appear  upon  the  record,  and  if  there  is  no  appearance 
by  the  defendant  before  the  justice,  upon  the  return  day,  he  does  not 
waive  the  right  to  raise  any  question  which  touches  the  jurisdiction  in  the 
justice.  It  nowhere  appears  in  the  return  herein  that  the  justice  was  re- 
quested by  the  plaintiff  to  deputize  the  person  who  served  the  summons  to 
make  service,  but,  on  thie  contrary,  it  does  appear  that  someone  other  than 
the  plaintiff  made  the  request  that  the  summons  should  be  served  by  a  per- 
son other  than  a  constable.  The  entry  in  the  return  touching  that  subject 
is  as  follows:  "That  on  the  11th  day  of  October,  1898,  at  the  request  of 
Orison  L.  Hannay,  I  issued  a  summons  for  George  E.  Loucks,  plaintiff, 
dated  on  that  day,  and  at  the  request  of  the  said  Orison  L.  Hannay,  I  depu- 
tized the  said  0.  L.  Hannay  in  the  manner  that  appears  on  the  back  of  plain- 
tiff's complaint."    The  indorsement  on  the  complaint  referred  to  is  as  fol- 

Depdtation  to  Seuve  Process  of  Jostioe  of  the   Peace,— continued. 

Decker  v.  Ekelman,  17  Nlisc.  G65;  41  Supp.  412. 

On  appeal  from  a  judgment  rendered  on  his  default,  the  objection  is  avail- 
able to  the  defendant  that  the  deputization  of  the  plaintiff  to  serve  the  sum- 
mons was  illegal. 

Waring  v.  Keeler,  11  Misc.  451;  67  St  Rep.  417;  33  Supp.  415;  24  Civ. 
Pro.  427. 

Service  by  the  person  deputized  to  make  it  is  good  although  he  did  not  ex- 
hibit his  authority  to  the  defendant  when  the  process  was  served. 
Hayes  v.  Maytham,  20  Week.  Dig.  337. 

The  return  of  service  of  process  by  a  person  deputized  to  serve  it  need  not 
be  under  oath,  but  if  it  is  made  under  oath  the  return  is  not  thereby  harmed. 
Hayes  v.  Maytham,  20  Week.  Dig.  337. 

In  the  municipal  courts  of  the  city  of  New  York  a  person  other  than  a 
marshal,  and  not  a  party  to  the  action,  may  be  empowered  by  the  justice  or 
by  the  attorney  to  the  corporation  to  serve  process. 

§  3208.  Code  of  Civil  Procedure. 
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of  the  learned  county  judge  we  are  unable  to  agree.  Hminay 
was  plaintiff's  agent,  had  possession  of  the  note,  demanded  its 
payment,  and  commenced  the  action  which  was  afterwards  pros* 
ecuted  by  the  plaintiff's  direction.  Erom  his  evidence  we  think 
there  fairly  appears  an  authority  to  do  what  was  usual  in  mak- 
ing such  collection,  both  in  the  institution  of  the  action  and  in 
the  making  of  the  request  for  deputization  of  a  party  other  than 
the  constable  to  serve  the  summons.  Thus  authorized,  his  re- 
quest was  the  request  of  the  plaintiff. 

It  is  contended,  however,  that  if  he  represented  the  plaintiff 
to  make  the  request,  he  must  come  within  the  inhibition  of  the 
statute  which  precludes  the  plaintiff  himself  from  serving  the 
summons.  While  the  law  authorizes  a  person  to  act  through  an 
agent,  and  thus  become  bound,  the  appointment  of  the  plain- 
tiff's agent  as  a  proper  person  to  serve  the  summons  is  not  pro- 
hibited. While  cogent  reasons  might  be  urged  for  extending 
the  prohibition  to  the  agent  of  the  plaintiff  by  statute,  such  ex- 
tension is  not  authorized  to  be  made  by  the  court. 

That  Hannay  was  adjudged  by  the  justice  a  proper  person  to 
serve  the  summons  may  be  fairly  inferred  from  the  fact  of  his 
designation.  That  he  was  of  full  age  may  be  inferred  from  the 
fact  of  his  acting  as  notary  public.  We  are  unable  to  find  any 
sufficient  ground  for  impeaching  the  judgment  of  the  justice. 

The  judgment  of  the  county  court,  therefore,  reversing  the 
judgment  of  the  justice's  court,  should  be  reversed. 
•    Judgment  of  the  county  court  reversed,  and  judgment  of  jus- 
tice's court  affirmed,  with  costs.     All  concur,  except  Hbbbiok, 
J.,  who  dissents* 


-318  VOLUME  VII. 


Appellate  Division.  [Mar. 


Jows:  "I  hereby  deputize  O.  L.  Humay  to  execute  the  within  inetrumeiftt* 
Jiartin  Vincent^  Juetice  of  the  Peace." 

Thia  waa  not  a  fulfilment^  in  my  opinion,  of  the  rcquirementa  contained 
in  section  3150.  It  appearing  from  the  return  that  no  request  was  made  1^ 
.the  plaintiff  to  have  Orison  L.  Hannay,  or  any  other  person  not  a  constable, 
serve  the  summons  in  this  action,  the  justice  did  not  acquire  jurisdiction  of 
the  person  of  the  defend&nts,  and  had  no  right  to  proceed  and  take  testi- 
mony and  enter  judgment. 

For  thia  reason,  the  judgment  appealed  from  is  reversed,  with  oosta. 

I 

Argued  before  PASKBSy  P.  J.,  and  Hebbick,  Meswiit^ 
.SiHTH,  and  Ejsixoqo,  J  J. 

Clute  <6  McCormic  {J.  H.  Clute,  counsel) ^  for  appellant 

Martin  A.  Sprmgsleed,  for  respondents. 

Smith,  J.  From  the  opinion  handed  down  in  the  court  b^ 
low,  we  learn  that  this  judgment  was  reversed  upon  the  groimd 
that  no  jurisdiction  was  obtained  of  the  defendants  by  reason  of 
the  fact  that  Orison  L.  Hannay,  who  served  the  summons,  was 
not  deputized  at  the  plaintiff's  request.     With  this  conclusion 

Dbfdtatioh  to  8ebvb  Pbocrss  of  Justicb  of  thk  Pbacb,— continued. 

Unlike  the  case  of  a  deputation  by  a  justice  of  the  peace  the  deputation  is 
not  required  to  be  in  writing  and  endorsed  upon  the  mandate. 

A  justice  having  rendered  a  judgment  upon  a  proof  of  service  made  by  a 
person  other  than  a  marshal,  the  judgment  is  not  void  because  the  record 
>does  not  show  that  the  person  who  made  the  service  was  authorized  to  make 
it 

Hess  V.  Smith,  16  Misc.  66;  73  St  Rep.  S5;  37  Supp.  636. 

In  the  case  last  cited  McAdam,  J.,  said,  "It  is  not  prescribed  how  this  au* 
thority  is  to  be  conferred,  whether  orally  or  in  writing,  and,  so  long  as  the 
person  who  makes  the  service  is  first  authorized  to  do  so  by  the  justice,  the  | 

service  is  legal.  The  justice  having  rendered  judgment  upon  the  proof  of 
servioe  made  by  a  person  other  than  a  marshal,  it  must  be  presumed  that 
the  justice  gave  the  requisite  authority." 

Likewise,  a  final  order  in  summary  proceedings  will  not  be  reversed  be> 
cause  of  the  omission  from  the  record  of  a  certificate  showing  that  the  per*  | 

«son  who  served  the  precept  was  duly  authorized  so  to  do  by  the  justice.  J 

Mooney  v.  McOuirk,  98  St  Rep.  41 ;  64  Supp.  41.  ' 
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of  the  learned  county  judge  we  are  unable  to  agree.  Hfmnay 
was  plaintiff's  agent,  had  possession  of  the  note^  demanded  its 
payment,  and  commenced  the  action  which  was  afterwards  pros- 
ecuted by  the  plaintiff's  direction.  From  his  evidence  we  think 
there  fairly  appears  an  authority  to  do  what  was  usual  in  mak- 
ing such  collection,  both  in  the  institution  of  the  action  and  in 
the  making  of  the  request  for  deptttization  of  a  party  other  than 
the  constable  to  serve  the  summons.  Thus  authorized,  his  re- 
quest was  the  request  of  the  plaintiff. 

It  is  contended,  however,  that  if  he  represented  the  plaintiff 
to  make  the  request,  he  must  come  within  the  inhibition  of  the 
statute  which  precludes  the  plaintiff  himself  from  serving  the 
summons.  While  the  law  authorizes  a  person  to  act  through  an 
agent,  and  thus  become  bound,  the  appointment  of  the  plain- 
tiff's agent  as  a  proper  person  to  serve  the  sununons  is  not  pro- 
hibited. While  cogent  reasons  might  be  urged  for  extending 
the  prohibition  to  the  agent  of  the  plaintiff  by  statute,  such  ex- 
tension is  not  authorized  to  be  made  by  the  court. 

That  Hannay  was  adjudged  by  the  justice  a  proper  person  to 
serve  the  summons  may  be  fairly  inferred  from  the  fact  of  his 
designation.  That  he  was  of  full  age  may  be  inferred  from  the 
fact  of  his  acting  as  notary  public.  We  are  unable  to  find  any 
sufficient  groimd  for  impeaching  the  judgment  of  the  justice. 

The  judgment  of  the  county  court,  therefore,  reversing  the 
judgment  of  the  justice's  court,  should  be  reversed. 
•    Judgment  of  the  county  court  reversed,  and  judgment  of  jus- 
tice's court  affirmed,  with  costs.     All  concur,  except  Hxbbiok, 
J.,  who  dissents. 
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CAHILL  V.  NEW  YORK. 

[50  App,  Div.  276;  97  8t,  Rep.  1006;  6S  8upp.  lOOb.j 
iifUpreme  Court,  Appellate  Divieum,' Firet  Department.    April  12,  1900.} 

CV)8T8 — Condition  to  Ambndicent — ^Payment — ^Retazation. 

Where  coste  are  awarded  against  defendant,  as  a  condition  of  leave  to  file 
an  amended  answer,  plaintiff,  having  received  the  costs,  cannot  again 
tax  the  same  costs  on  finally  succeeding  in  the  action. 

Van  Brunt»  P.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  special  tenn,  New  York  county. 

Action  by  Susanna  V.  Cahill  against  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York.  From  an  order 
denying  a  retaxation  of  costs  (30  Misc.  163 ;  97  St.  Rep.  509 ; 
63  Supp.  509),  plaintiff  appeals.     Affirmed. 


KoTB. — ^Taxation  or  Costs  Preyiouslt  Paid  as  Terms. 

a.  When  paid  by  party  finally  successful. 

b.  When  paid  by  party  finally  unsuocessfuL 


a.  When  paid  by  party  finally  successful. 

Where  a  party  to  an  action  has  paid  costs  imposed  as  terms  for  the  grant- 
ing of  a  favor,  he  cannot,  upon  finally  succeeding  in  the  action,  tax  the 
'    items  so  paid. 

Seneca  Nation  of  Indians  v.  Hawley,  32  H\in,  288. 

Skinner  v.  White,  69  Hun,  127 ;  23  Supp.  384. 

Woolsey  y.  Trustees  of  Village  of  Ellenville,  84  Hun,  234;  65  St  Rep. 
746;  32  Supp.  546. 

Provost  V.  Farrell,  13  Hun,  303. 

Slocum  V.  Lansing,  3  Dcnio,  250. 

Linacre  v.  Lush,  3  Wend.  305. 

Thus,  where  costs  to  dr.te  were  paid  by  a  party  for  the  privilege  of  amend- 
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The  opinion  delivered  at  special  term  was  as  follows : 
GiLDEBSLEEVE^  J.  The  defendant  was  allowed  to  amend  the 
answer  on  ^'payment  of  the  taxable  costs  to  date."  These  costs 
were  duly  taxed  and  paid,  and  then  defendant  served  the 
amended  answer.  The  case  subsequently  came  on  for  trial,  and 
a  verdict  was  rendered  iu  favor  of  plaintiff.  Upon  the  taxation 
of  costs  consequent  upon  this  verdict,  the  items  that  had  pre- 
viously been  taxed  and  paid  on  the  service  of  the  amended  an- 
swer were  stricken  out  as  having  already  been  paid.  The  plain- 
tiff now  moves  for  a  retaxation,  to  include  those  costs.  Had  the 
court,  upon  gi-anting  the  motion  for  leave  to  serve  the  amended 
answer,  imposed,  as  a  compensation  to  the  plaintiff,  the  payment 
of  a  sum  of  money  equivalent  to  the  taxable  costs  to  date,  to  be 
ascertained  by  the  clerk,  this  motion  might  well  be  granted  (see 
Schmidt  v.  Mackie,  9  Week.  Dig.  228),  as  in  that  case  there 
would  not  have  been  a  double  taxation  of  the  same  costs.     In  the 

Taxation  of  Costs  Prbvioublt  Paid  as  Tbbmb,— continued. 

ing  a  pleading,  such  costs  cannot  be  taxed  by  him  in  case  of  his  ultimata 
success  in  the  action. 

Seneca  Nation  of  Indians  v.  Hawley,  32  Hun,  288: 

Skinner  v.  White,  69  Hun,  127 ;  23  Supp.  384. 

W'oolsey  V.  Trustees  of  Village  of  EUenville  84  Hun.  234;  66  St  Rep. 
746;  32  Supp.  646. 

Likewise,  where  costs  are  paid  by  a  party  as  terms  for  the  granting  of  a 
new  trial,  he  cannot  tax  such  costs,  on  his  recovery  of  judgment  upon  the 
second  trial. 

Provost  V.  Farrell,  13  Hun,  303. 

Slocum  V.  Lansing,  3  Denio,  259. 

The  foregoing  cases  were  decided  on  the  theory  that  the  order  granting  the 
favor  on  payment  of  costs  constituted  an  adjudication  that  the  costs  men- 
tioned therein  belonged  to  the  party  to  whom  they  were  directed  to  be  paid, 
and  after  payment,  they  could  not  be  taxed  again  by  either  party. 

In  the  ca«e8  upon  the  subject  decided  by  the  courts  in  New  York  City, 
however,  the  opposite  view  liaA  been  taken,  and  it  is  held  that  the  party  fi- 
nally successful  may  tax  the  same  items  of  costs  previously  paid  by  him  its 
terms  for  the  granting  of  a  favor. 

Havemnyer  v.  Havemeyer,  48  Super.  104. 

Donovan  v.  Board  of  Education,  etc.,  1  Civ.  Pro.  311. 

Dovale  v.  Ackerraan,  24  Abb.  N.  C.  214;  11  Supp.  5. 
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case  at  bar,  as  we  hare  seen,  the  defendant  was  required  to  pay 
"the  taxable  costs  to  date."  Where  a  party  to  an  action  is  per- 
mitted to  amend  his  pleading  upon  the  payment  of  costs,  an  or- 
der to  that  effect  is  an  adjudication  that  the  items  covered  there- 
by belong  to  the  party  adverse  to  tho  one  so  amending,  and  such 
costs  cannot  again  be  talced  by  either  party  to  the  action.  See 
Woolsey  v.  Trustees  of  Village  of  Ellenville,  84  Hun,  284 ;  rt5 
St.  Rep.  746;  32  Supp.  546;  also,  Seymour  v.  Ashenden,  13 
Civ.  Pro.  255;  Schmidt  v.  Mackie,  supra;  Skinner  v.  White,  69 
Hun,  127;  52  St.  Rep.  736;  23  Supp.  384.  The  motion  for  a 
retaxation  is  denied,  but,  under  the  circumstances,  without 
costs. 

Argued  before  Van  Brunt,  P.  J.,  and  McLauohi-in,  Pat- 
terson, O'Brien,  and  Inqrauam,  JJ. 

8.  P.  Gahill,  for  appellant. 

Theodore  Connoly,  for  respondent. 

Taxation  of  Costs  Prbviouslt  Paid  ab  Terms,— con  tin  ued 

Thus  where  the  defendant  amended  his  answer  pursuant  to  an  order  per- 
mitting the  same  on  "payment  of  costs  of  the  action  to  the  present  time,  not 
including  disbursements/'  the  payment  of  such  costs  does  not  prerent  him, 
upon  his  final  success,  from  taxing  such  items  as  part  of  his  costs. 

Havemeyer  v.  Havemeyer.  48  Super.  104. 

So,  costs  paid  by  the  plaintiff  as  a  condition  of  being  allowed  to  amend 
his  complaint  before  trial,  may  be  taxed  by  him,  if  he  afterwards  succeed 
in  obtaining  judgment. 

Dorale  v.  Ackcrman,  24  Abb.  N.  C.  214;  11  Supp.  5. 

The  reasoning  by  which  the  conclusion  is  reached  that  a  party  finally  suc- 
cessful, who  has  paid  costs  as  terms,  is  entitled  to  recover  them,  is  well 
stated  in  Havemeyer  v.  Havemeyer,  one  of  the  cases  last  cited,  where  it  is 
said:  "The  order  having  been  made  during  the  pendency  of  the  issues  and 
in  the  exercise  of  the  discretion  of  the  court,  and  in  respect  to  a  matter  of 
pleading  merely,  it  contemplated  not  a  final  and  complete  disposition  of  all 
costs  that  had  accrued  up  to  that  time  as  such,  but  a  compensation  to  the 
plaintiffs  for  the  amendmi'nt,  to  be  measured  by  the  taxable  costs  to  which 
they  would  have  been  entitled  in  case  then  and  there  they  had  succeeded." 


i 


, 
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Inqbaham,  J.  This  action  being  at  issue,  the  defendant 
made  an  application  for  leave  to  amend  its  answer,  which  seems 
to  have  been  granted  "on  payment  of  taxable  costs  to  date." 
Such  costs  were  taxed  at  the  sum  of  $85,  and  were  paid  by  the 
defendant  to  the  plaintiff,  and  the  amended  answer  served. 
Subsequently  the  action  came  on  for  trial,  and  the  plaintiff  re- 
covered a  verdict  The  plaintiff  then  sought  to  tax  all  the  costs  in 
the  action,  including  the  costs  which  had  been  before  taxed  and 
paid  by  the  defendant  as  a  condition  of  being  allowed  to  serve  an 
amended  answer.  The  clerk,  upon  the  taxation,  disallowed  the 
items  of  costs  and  disbursements  which  had  been  paid  by  the  de- 
fendant as  a  condition  of  such  amendment,  and  upon  appeal  to 
the  special  term  such  taxation  was  affirmed.  We  think,  under 
the  form  of  the  order  allowing  the  amendment,  the  taxation  of 
the  clerk  was  right.  At  the  time  the  motion  for  leave  to  amend 
was  made,  certain  costs  had  accrued,  to  which  the  plaintiff,  in 
the  event  of  her  succeeding  upon  the  final  disposition  of  the  ac- 
tion, would  be  entitled.  There  were  the  costs  before  notice  of 
trial,  costs  after  notice  of  trial,  and  term  fees,  with  the  disburse- 

Taxation  of  Costs  Previously  "Paid  as  Terms, — continued, 
b.  When  paid  by  party  finally  unsuooeasful. 

Costs  paid  by  a  party  as  terms  for  the  granting  of  a  favor  cannot  again 
be  taxed  by  his  adversary,  upon  the  recovery  of  judgment  by  the  latter. 

Andrews  v.  Cross,  17  Abb.  N.  C.  92. 

Schmidt  v.  Mackie,  9  Week.  Dig.  228. 

Seymour  v.  Ashenden,  13  Civ.  Pro.  255. 

Marx  V.  Gross,  2  Misc.  500;  61  St.  Rep.  88;  22  Supp.  393. 

Louis  V.  Empire  State  Insurance  Co.  75  Hun,  364;  56  St.  Rep.  766;  27 
Supp.  83;  23  Civ.  Pro.  295. 

Thus,  where  the  defendant  paid  the  costs  and  disbursements  to  date  for 
the  privilege  of  withdrawing  a  juror,  the  plaintiff  is  not  entitled  to  tax  such 
costs  upon  recovering  judgment. 

Byrne  v.  Brooklyn  City  &  Newton  R.  R.  Co.  6  Misc.  6;  58  St.  Rep.  121 ;  26 
Supp.  65. 

So,  costs  paid  by  the  defendant  for  leave  to  withdraw  a  juror  and  amend 
his  answer,  cannot  be  taxed  by  the  plaintiff  upon  his  obtaining  judgment 
against  the  defendant. 

Marx  V.  Gross,  2  Misc.  500;  51  St.  Rep.  88;  22  Supp.  393. 
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» 

rnents  for  serving  the  siunmons  and  complaint|  and  placing  the 
case  upon  the  calendar.  As  a  condition  of  the  amendment,  the 
court  required  that  the  defendant  should  pay  to  the  plaintiff  the 
taxable  costs  that  had  then  accrued.  By  the  conditions  imposed 
by  the  order  allowing  the  amendment,  the  plaintiff  became  en- 
titled to  the  costs,  irrespective  of  the  final  result  of  the  action ; 
but  they  were  the  costs  of  the  action  up  to  that  time,  and  were 
taxed  and  paid  as  such  costs.  The  plaintiff  has  thus  received 
the  costs  of  the  action  that  had  accrued  up  to  the  date  of  the  senr- 
ice  of  the  amended  answer.  There  was  nothing  in  the  order  al- 
lowing the  defendant  to  amend  which  imposed,  as  a  condition 
of  the  amendment,  that  the  defendant  would  be  liable  to  pay 
such  costs  a  second  time.  The  effect  of  the  order  ganting  the 
amendment  was  that  the  costs  of  that  action  which  had  then  ac- 
crued should  be  paid  to  the  plaintiff,  whether  she  recovered  in 
the  action  or  not,  and  those  costs  she  had  received.  The  services 
for  which  these  costs  are  allowed  had  been  rendered,  the  plain- 
tiff's complaint  had  been  prepared  and  served,  and  the  case  had 
been  put  upon  the  calendar.     The  necessary  disbursements  in- 

Taxatioh  of  Costs  Prbviodslt  Paid  as  Tbhmb,— continued*      « 

Likewise,  where  the  defeodant,  upon  his  demurrer  to  the  plaintiff's  com- 
plaint being  overruled,  paid  the  costs  to  that  date  for  being  allowed  to  an- 
swer, the  plaintiff,  after  succeeding  in  the  action,  cannot  tax  the  |25  costs 
before  notice  of  trial  included  in  the  items  so  paid. 

Louis  ▼.  Empire  State  Insurance  Co.  75  Hun,  364;  66  St  Rep.  766;  27 
Supp.  83;  23  Civ.  Pro.  295. 

Such  IS  also  the  case  where  a  part  of  the  costs  to  date  are  paid  for  the 
privilege  of  amending  a  pleading. 
Seymour  v.  Ashenden,  13  Civ.  Pro.  255. 

The  decision  last  referred  to,  which  was  rendered  by  the  judge  granting 
the  order  authorizing  the  amendment,  was  to  some  extent  based  upon  the 
fact  stated  in  the  opinion,  that  in  making  the  order  it  was  not  intended  that 
the  items  of  costs  included  therein  should  be  again  taxed  by  either  party. 

Where  the  payment  of  a  sum  of  money  equivalent  to  the  costs,  without 
being  designated  as  such,  is  imposed  for  the  granting  of  a  favor,  the  partj 
receiving  that  sum  may  doubtless  tax  full  costs  in  the  event  of  his  success  in 
the  action. 

Schmidt  t.  Mackie,  9  Week.  Dig.  228. 
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ffurred  up  to  the  time  had  been  awarded  to  the  plaintiff,  and  paid 
by  the  defendant.  No  reason  appears  why  the  defendant 
should  again  pay  for  these  services.  This  result,  we  think,  ac- 
cords with  the  practice,  and  is  sustained  by  authority.  2  Bum- 
sey,  Prac.  p.  513,  states  the  rule  as  follows: 

"When  a  favor  has  been  granted  to  a  party  on  condition  of 
payment  of  costs,  if  the  party  who  receives  the  costs  finally  sue- 
ceeds  in  the  action,  he  cannot  tax  them  again  as  general  costs  of 
the  action." 

With  that  statement  of  the  rule  we  concur. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with 
$10  costs  and  disbursements. 

Pattbeson  and  MoLauohlin,  JJ.,  concur. 

O'Brien,  J.  (disseiiting).  Upon  the  termination  of  the  ac- 
tion in  her  favor,  the  plaintiff  was  entitled,  under  section  3228 
of  the  Code  of  Civil  Procedure,  to  tax  the  full  bill  of  costs ;  and, 
unless  she  had  waived  it,  there  was  no  discretion  in  the  court  to 

Taxation  of  Costs  Pueviouslt  Paid  as  Tbbmb,— cootinuod. 

In  the  case  last  cited,  however,  the  order  allowed  the  defendant  to  amend 
his  answer  upon  payment  of  the  costs  up  to  the  time  of  the  service  of  the 
amended  answer,  and  the  court  held  that  payment  of  such  costs  precluded 
the  plaintiff,  who  subsequently  recovered  judgment,  from  again  taxing  the 
costs  so  paid. 

But  where  an  order  was  made  opening  the  plaintiff's  default  upon  condi- 
tion of  his  paying  the  sum  of  $65  within  twenty  days,  the  defendant,  upon 
his  recovery  of  judgment,  must  deduct  that  sum  in  taxing  his  costs,  if  it 
appear  that  the  $65  was  actually  made  up  of  items  of  costs. 

Andrews  v.  Cross,  17  Abb.  N.  C.  92. 

In  the  ease  last  cited  it  was  held  that  the  legal  presumption  was  that  the 
sum  named  in  the  order  was  made  up  of  items  of  costs,  and  that  it  was  prop- 
er to  prevent  evidence  before  the  taxing  officer  that  such  was  actually  the 
case. 

It  is  by  no  means  unanimously  held  that  a  party  to  whom  costs  have  been 
paid  as  terms,  cannot  again  tax  the  same,  if   he  be  finally  successful  in  the 
action,  as  in  certain  cases  decided  by  the  courts  in  New  York  City,  such 
costs  have  been  allowed  to  be  taxed. 
I     Cohn  V.  Husson,  3  How.  Pr.  N.  S.  130. 
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deprive  her  of  that  right.  The  question  of  the  effect  of  a  provi- 
sion in  an  order  granting  a  party  leave  to  answer  upon  payment 
of  costs  to  date  upon  the  right,  in  case  of  success,  to  again  tax  a 
full  bill  of  costs,  has  been  frequently  before  the  courts,  but  has 
resulted  in  conflicting  decisions,  which  we  shall  not  atempt  to 
reconcile.  We  think,  however,  that  the  view  of  the  general  t«rm 
of  the  court  of  common  pleas  in  Cohn  v.  Husson,  13  Daly,  334, 
is  supported  by  reason.  In  the  opinion  in  that  case  it  was  said : 
•*It  is  objected  that  the  ^costs  to  date,'  having  been  paid  under 
the  order  imposing  those  terms  as  a  condition  of  amendment, 
cannot  be  recovered  again  in  the  judgment  entered  by  the  party 
who  has  received  them.  The  city  court  held  that  he  could ;  fol- 
lowing the  New  York  superior  court  in  Havemeyer  v.  Have- 
meyer,  48  Super.  104;  holding  that  the  order  imposing  *pay- 
ment  of  costs  of  the  action  to  the  present  time,'  as  a  condition  of 
amendment,  contemplated  only  a  compensation  to  the  plaintiff 
for  the  amendment,  to  be  measured  by  the  taxable  costs  to  the 
time  of  its  entry.  This  view  seems  to  be  reasonable.  Any  oth- 
er construction  would,  in  the  event  of  ultimate  recovery  by  the 

Taxation  of  Oobtb  Pbbviouslt  Paid  as  Tebus,— continued. 

Lennon  v.  Mcintosh,  10  Abb.  N.  G.  175. 
Starr  Cash  Car  Co.  v.  Ueinhardt,  6  Misc.  365. 

Kumuier  v.  Christopher  &  Tenth  Street  R.  R.  Co.  12  Misc.  3S7;  67  St  Rep. 
404;  33  Supp.  581;  24  Civ.  Pro.  404. 

Thus,  where  the  defendant  was  allowed  to  amend  his  answer  upon  pay- 
ment of  a  certain  sum  designated  in  the  order  as  "costs/'  his  adversary  is 
not  deprived  of  the  right  to  tax  a  full  bill  of  oosts  if  successful. 

Colin  V.  Husson^  3  How.  Pr.  N.  S.  130. 

In  the  case  last  cited  the  court  said:  "I  take  it  for  granted  when  an 
amendment  is  allowed  upon  condition  of  payment  of  money,  that  the  plain 
purpose  of  such  payment  is  the  compensation  to  the  opposing  party  for  the 
additional  labor  and  trouble  imposed  upon  him  by  reason  of  it>  and  the  pay- 
ment of  moneys  has  no  other  purpose and  that  the  fair  construction 

would  seem  to  be  that,  the  court  having  fixed  upon  the  amount  of  this  com- 
pensation to  be  paid,  the  opposing  party  had  used  the  term  costs  as  a  con- 
venient measure  of  designating  such  compensation,  and  that  it  had  no  tech- 
nical or  different  meaning.'' 

The  payment  of  costs  as  a  condition  of  amendment  by  the  defendant  of  his 
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party  who  had  received  the  costs,  deprive  him  of  the  compensa- 
tion intended  as  an  offset  to  the  favoi-  granted  to  his  adversary.'* 

And  in  the  case  of  Havemeyer  v.  Havemeyer,  48  Super.  104, 
105,  it  was  said : 

^'The  condition  was  not,  as  the  plaintiffs  now  claim,  that  the 
defendants  shotdd  pay  the  plaintiff's  costs,  and,  in  addition,  sub- 
mit to  the  loss  of  their  disbursements,  though  they  should  finally 
succeed  in  the  action.  Language  very  different  from  that  which 
was  used  would  be  required,  to  maintain  this  proposition.  Nor 
can  I  perceive  that  the  imposition  of  the  condition  was  in  legal 
effect  a  final  disposition  of  the  costs  of  the  whole  litigation  on 
both  sides  up  to  that  time.  The  order  having  been  made  during 
the  pendency  of  the  issues,  and  in  the  exercise  of  the  discretion 
of  the  court,  and  in  respect  to  a  matter  of  pleading,  merely,  it 
contemplated,  not  a  final  and  complete  disposition  of  all  costs 
that  had  acci*ued  up  to  that  time,  as  such,  but  a  compensation  to 
the  plaintiffs  for  the  amendment,  to  be  measured  by  the  taxable 
costs  to  which  they  would  have  been  entitled  in  case  then  and 
there  they  had  succeeded.  The  same  ruling  was  made  by  the 
special  term  of  this  court  in  Donovan  v.  Board  of  Education,  1 
Civ.  Pro.  311.'^ 

The  injustice  in  the  application  of  any  other  rule  could  not  be 
more  apparent  than  in  the  present  action,  wherein,  after  the  case 

Taxation  of  CosTfi  Prkviouslt  Paid  as  Teiuks, — continued. 


answer  does  not  preclude  the  plaintiff,  who  Is  finally  successful,  from  again 
taxing  such  costs. 

Starr  Cash  Car  Co.  v.  Reinhardt,  6  Misc.  365;  66  St  Rep.  404;  26  Supp. 
746. 

So,  costs  paid  by  the  defendant  as  terms  for  the  granting  of  a  new  trial 
may  be  taxed  by  the  plaintiff  if  the  latter  succeeds  in  the  action. 

Rummer  v.  Christopher  and  Tenth  Street  R.  R.  Co.  12  Misc.  387 ;  67  St 
Rep.  404;  33  Supp.  581;  24  Civ.  Pro.  404. 

Where  the  defendant  was  permitted  to  open  a  default  taken  at  the  trial 
term,  upon  condition  of  the  payment  to  the  plaintiff  of  $20  costs  and  certain 
witness  fees,  the  plaintiff  is  entitled  upon  recovery  at  a  subsequent  trial,  to 
tax  the  full  bill  of  costs,  without  deducting  the  $20  paid  to  open  the  default 

Lennon  v.  Mcintosh,  10  Abb.  N.  C.  175. 
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had  been  at  issue  for  tl^ree  years,  an  application  was  made  to 
amend  the  answer  hj  setting  up  the  statute  of  limitations,  which 
was  giauted  upon  payment  of  the  taxable  costs;  and  this  payment 
having  been  made  as  a  condition  to  the  granting  of  the  favor,  is 
now  held  to  be  an  obstacle  to  the  right  which  the  plaintiff  has,  aa 
the  ouccessful  party,  under  the  Code,  to  tax  a  full  bill  of  costs. 
In  providing  for  the  payment  of  the  "taxable  costs  to  date,"  what 
was  done  by  the  court  was  to  adopt  a  method  which  would  be  fair 
for  fixing  the  amount  which  the  defendant  should  pay  for  the 
favor  granted  in  being  allowed,  after  so  long  a  time,  to  interpose 
a  defense  or  a  new  issue  in  the  case.     If,  upon  plaintiff's  suc- 
ceeding, the  defendant  is  to  be  credited  with  the  amount  thus 
paid,  it  really  has  paid  nothing  for  the  favor  granted,  and  the 
plaintiff  has  obtained  no  compensation  for  the  additional  labor, 
expense,  and  delay  entailed  by  the  amendment  to  the  answer  al- 
lowed.    We  think  the  order  appealed  from  should  be  reversed, 
with  icostfl,  and  the  motion  to  retax  the  costs  should  be  granted, 
with  $10  costs. 


Van  Brunt,  P.  J.,  concurs. 
Motion  denied,  without  costs. 
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The  court  making  the  order  imposing  the  payment  of  costs  as  a  condition 
to  the  granting  of  a  favor,  is  at  liberty  to  construe  such  order  and  to  say 
whether  or  not  double  costs  were  intended,  and  its  construction  wiU  not  be 
interfered  with  by  the  higher  court. 

Cohn  V.  HuBflon,  12  Daly.  334;  fl  St.  Rep.  202. 

Havemeyer  v.  Havemeyer,  48  Super.  104. 

Starr  Cash  Car  Co.  y.  Reinhardt,  0  Misc.  365;  56  St.  Rep.  404;  26  Supp. 
746. 

Although,  as  previously  appears,  the  cases  decided  in  New  York  City  are 
conflicting,  it  would  seem,  by  the  weight  of  authority  in  this  state,  that  a 
party  to  whom  costs  are  paid  for  the  granting  of  a  favor  to  his  adversary, 
cannot  again  tax  the  same  upon  his  ultimate  success  in  the  action. 

This  conclusion  was  reachod  after  n  careful  review  of  the  authorities  in 
Byrne  v.  Brooklyn  City  &  Newton  R.  11.  Co.  6  Misc.  6;  58  St  Rep.  121;  26 
Supp.  65,  and  is  also  in  accordance  with  the  decision  in  the  text. 
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CAKE  v.  HAIGHT. 

[50  Uitc.  886;  B7  St.  Rep.  1048;  GS  Supp.  lOiS.^ 
(Buffreme  Court,  Bpeoial  Term,  Vew  York  County.    January,  1900.) 

1.  Pbocess—  Skbvics — Attekdakt  0!f  Trial. 

A  resident  who  had  been  sojourning  out  of  the  state  to  avoid  service  of 
process,  and  voluntarily  came  within  the  state  to  testify  in  a  legal  pro- 
ceeding, and  attend  as  a  party,  could  not  be  served  with  process  while 
coming,  attending  oovrty  or  returning,  provided  he  returned  with  rea- 
sonable dispatch. 

2.  Same — ^Returit  Horn— Rbasoitablx  Duipatch. 

A  sojourner  in  Jersey  City,  who  came  to  New  York  City  to  attend  a  trial, 
and,  when  the  case  was  not  called,  remained  till  half  past  7  in  the  even- 
ing, was  not  exempt  from  service  of  process,  since  he  did  not  return 
with  reasonable  dispatch. 

Action  by  Horace  M.  Cake  against  Henry  Jansen  Haight 
Motion  to  set  aside  the  service  of  a  summons.     Denied. 

NoTS. — Ejomvtioji  or  Pabties  and  Witnessrs  fbok  Service  or  Pbooesr. 

a.  In  what  oases  ewemption  emista. 

1.  In  general. 

2.  Parties. 

3.  Witnesses. 

4.  Arrest. 

h.  Forfeiture  of  privilege. 

1.  Acts  before  service, 

2.  Inconsistent  acts  or  delay  in  asserting  privilege 

after  service. 


a.  In  tohat  cases  ewemption  exists. 

I.  In  general. 

The  exemption  is  not  of  statutory  origin,  but  is  a  very  ancient  privilege 
accorded  by  the  common  law. 
Matthews  v.  Tufts.  87  N.  Y.  668. 
Parker  v.  Marco,  136  N.  Y.  585;  32  N.  E.  980. 
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D,  J.  M,  O'Callaghan,  for  the  motion. 

Murray,  Bennett  dk  Ingersoll,  opposed. 

B£EKMAN^  J.  The  defendant  was  served  with  the  sumnionB 
in  this  action  in  the  city  of  New  York  on  November  13,  1899. 
He  now  moves  to  set  the  service  aside  on  the  ground  that  he  was 
then  within  the  state  for  the  sole  purpose  of  attending  the  trial 
of  an  action  which  was  then  pending  in  this  court,  and  triable  in 
this  county,  and  that  he  was  privileged  from  the  service  of  proc- 
ess upon  him  while  here  for  that  reason.  He  does  not  claim  that 
he  was,  in  a  strict  sense,  a  nonresident  of  the  state,  but  that  since 
about  March,  1898,  he  has  been  sojourning  at  various  places  in 
the  state  of  New  Jersey,  and  that  since  May  2, 1899,  he  has  been 
residing  at  No.  98  Mercer  street,  in  Jersey  City,  in  said  st-ate, 
sleeping  there  every  night  except  during  the  few  days  when  he 

BxEMPnoN  OP  Parties  AND  Witnbssbs  from  SsRvrcBOF  pROCBaa-con tinned. 

The  privilege  oontinuee  while  the  person  entitled  to  it  is  coming  to,  re- 
maining at,  and  returning  from  court. 

Person  v.  Grier,  66  N.  Y.  124. 

PritBch  y.  Scfalicht,  6  St.  liep.  871. 

Sebring  ▼.  Stryker,  10  Misc.  280;  63  St.  Rep.  243;  30  Supp.  1053;  24  Civ. 
Pro.  126. 

And  the  party  entitled  to  the  exemption  has  a  reasonable  opportunity  to 
return  home. 

Brett  V.  Brown,  13  Abb.  Pr.  (N.  S.)  295. 

Such  exemption  extends  to  every  proceeding  of  a  judicial  nature,  taken  in 
or  emanating  from  a  duly  constituted  tribunal,  which  directly  relates  to  the 
trial  of  the  issues  involved. 

Parker  v.  Marco,  136  N.  Y.  585:  32  N.  E.  989. 

But  in  order  to  be  entitled  to  the  exemption,  the  person  asserting  it  must 
be  a  party  or  witness  in  an  action  or  special  proceeding. 

Michaels  v.  Hain,  78  Hun,  500;  61  St.  Rep.  234;  29  Supp.  567. 

Thus  a  resident  of  another  state  attending  the  taking  of  depositions  in 
this  state,  cannot  claim  the  exemption  by  reason  of  the  fact  that  he  holds 
a  chattel  mortgage  upon  the  stock  of  goods  sought  to  be  replevied  in  the 
action  in  which  such  depositions  are  taken  and  is  a  brother  of  the  defend- 
ant's assignor  for  the  benefit  of  creditors. 

Michaels  v.  Dain,  78  Hun,  500;  61  St.  Rep.  234;  29  Supp.  567. 

There  has  been   considerable  divergence   in   the  decisions  of  the  lower 
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was  in  this  city  in  attendance  at  the  trial  of  the  separation  suit 
It  appears,  however,  that  in  July  last  the  defendant  secured  a. 
change  of  venue  in  the  action  for  a  separation  from  Orange  coun- 
ty to  New  York  county  on  the  ground  that  his  wife  was  a  resi- 
dent of  this  county,  based  upon  his  claim  that  her  residence  fol- 
lowed his,  which  had  always  been  in  this  county.  It  is  also 
shown  that  he  was  a  witness  upon  the  trial  of  that  action,  and 
testified,  with  respect  to  his  residence,  that  he  was  greatly  in 
debt ;  that  he  had  been  staying  in  New  Jersey  for  the  sole  pur- 
pose of  avoiding  his  creditors,  and  that  for  that  reason  he  did 
.  not  go  to  his  residence  in  New  York  City,  except  upon  Sundays 
and  legal  holidays,  and  occasionally  on  week  days ;  that  such 
had  been  his  habit  up  to  the  commencement  of  the  said  action  for 
a  separation,  but  that  he  had  regarded,  and  still  did  regard,  and 
claimed,  his  apartments  at  No.  124  West  Ninety-First  street,  in 

EXBHFTION  OF  PARTIES  AND  WITNB88BBFBOM  SSRYICB  OF  PBOCESS^-CODtlDUed. 

courts  of  this  state  upon  the  question  of  whether  or  not  a  resident  witness 
or  party  coming  into  the  jurisdiction  of  a  court  of  limited  territorial 
jurisdiotion  from  another  part  of  the  state,  where  he  resides,  for  the  pur- 
pose of  attending  court,  is  exempt  from  service  of  process  of  such  court,  but 
under  Parker  v.  Marco,  13G  .  Y.  585;  32  N.  E.  989;  it  would  appear  that 
such  exemption  plainly  exists,  and  tlie  following  court  decisions  uphold  the- 
privilege: 

Pritsch  V.  Schlicht,  5  8t.  Rep.  871. 

Sebring  y.  Stiyker,  10  Misc.  289;  63  St.  Rep.  243;  30  Supp.  1053;  ^4  Civ. 
Pro.  126. 

People  V.  Flansburgh,  55  St.  Rep.  872;  26  Supp.  329. 

Thus  a  person  going  into  the  jurisdiction  of  the  city  court  of  Brooklyn 
for  the  purpose  of  testifying  in  a  criminal  trial  therein,  who  is  not  a  resi- 
dent of  that  city,  cannot  be  served  with  summons  in  that  court. 

Pritech  V.  Schlicht,  5  St.  Rep.  871. 

But,  of  course,  the  privilege  cannot  be  claimed  by  one  who  could  have  been 
served  at  home  as  well  as  where  the  court  was  held. 

Sheldon  v.  Wakely,  3  Law  Bull.  94. 

People  V.  Flansburgh,  55  St.  Rep.  872;  26  Supp.  329. 

A  person  asserting  the  privilege  must  show  clearly  that  he  came  from 
without  the  jurisdiction  solely  for  the  purpose  of  attending  the  trial. 

Day  V.  Harris,  37  St.  Rep.  322;  14  Supp.  3;  20  Civ.  Pro.  255. 

Sander  v.  Harris,  37  St.  Rep.  594 ;  14  Supp.  37 ;  20  Civ.  Pro.  258. 

Thus  an  affidavit  of  a  non-resident  which  states  that  he  came  to  the  town 
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this  city,  as  his  proper  and  legal  residence,  and  that  he  had  paid 
the  rent  for  the  same.  The  service  of  the  summons  in  this  ac- 
tion was  made  on  Kovember  13, 1899,  prior  to  the  giving  of  the 
above  testimony.  It  appears  that  the  canse  was  on  the  day  cal- 
endar of  the  special  term  for  the  first  time  on  Friday,  Novembei 
10th,  being  the  twenty-second  case  thereon.  It  again  appeared 
on  said  calendar  as  the  seventeenth  case  on  the  following  Mon- 
day, which  was  the  day  on  which  the  summons  herein  was  served. 
The  defendant  swears  that  on  Saturday,  the  11th,  he  voluntarily 
came  from  the  state  of  New  Jersev  into  this  state  for  the  sole 
purpose  of  attending  as  a  party  and  a  witness  at  the  trial  of  said 
action  for  a  separation,  and  with  intention  of  returning  to  his 
'^said  actual  temporary  residence  and  home  in  the  state  of  New 
Jersey"  immediately  upon  the  completion  of  said  trial.     The 

EzBiCFTiOR  Of  Parties  and  WrrNKsais  from  Sbryicb  of  pROCE8S,-€ontioued. 

**for  Hole  and  only  purpose  of  appearing  as  a  witness  in  a  criminal  action 
which  had  previously  been  commenced  against  him  by  his  arrest,"  does  not 
establish  the  priyilege,  as  such  allegation  does  not  necessarily  prove  that  be 
came  directly  from  without  the  Jurisdiction  of  tbe  court  (Justice's)  to  at- 
tend the  trial. 

Day  V.  Harris,  37  St  Rep.  332;  14  Supp.  3;  20  Civ.  Pro.  255. 

The  fact  that  the  daim  upon  which  it  is  sought  to  institute  action  against 
a  non-resident  witness  or  party,  cannot  be  enforced  in  the  state  in  which 
he  resides  because  of  the  statute  of  limitations,  does  not  affect  the  applica- 
tion of  the  privilege. 

Qrafton  v.  Weeks,  7  Daly,  523. 

2.  PariieB. 

According  to  the  earlier  decisions,  a  suitor  while  in  attendance  at  court 
was  only  exempt  from  arrest  in  a  civil  action  or  special  proceeding,  and 
other  process  tiierein  might  be  served  upon  him. 

Hopkins  v.  Coburn,  1  Wend.  292. 

Pollard  V.  Union  Pacific  R.  R.  Co.,  7  Abb.  Pr.  (N.  S.)  70. 

Jenkins  v.  Smith,  57  How.  Pr.  171. 

But  the  later  cases  have  extended  exemption  from  all  process  to  parties 
residing  outside  the  jurisdiction  of  the  court  in  which  the  action  is  pending. 

Person  v.  Oricr.  M  K.  Y.  124. 

Matthews  v.  Tufts,  87  N.  Y.  568. 

Tribune  Association  v.  Sleeman,  12  Civ.  Pro.  20;  8  St  Rep.  343. 

Michaels  v.  Hain,  78  Hun,  500;  6^  St.  Rep.  234;  20  Supp.  667. 
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oause  was  not  reached  on  the  13th,  nor  until  some  nine  dajs 
thereafter,  when  it  was  finally  called,  and  the  trial  proceeded* 
On  the  13th,  when  the  service  complained  of  was  made,  the  de- 
fendant had  not  been  in  attendance  at  the  court  room,  but  was 
found  at  half  past  7  in  the  evening  at  the  Everett  House,  in  this 
city,  writing  a  letter,  at  which  hour  and  place  the  service  was 
made.  It  seems  from  the  affidavit  of  one  Hunt,  who  was  present 
at  the  time  of  the  service,  that  on  that  occasion  he  was  told  bj  the 
defendant,  and  afterwards  by  the  private  secretary  of  the  lat^ 
ter,  that,  pending  the  trial  of  said  action,  and  the  preparation 
for  the  same,  he  (the  defendant)  had  not  been  spending  his 
nights  in  New  York,  but  had  been  going  back  and  forth  froni 
New  Jersey ;  that  this  had  been  done  by  the  advice  of  counsel, 
who  feared  service  of  process  upon  him ;  and  that  he  was  in  the 
habit  of  going  to  New  York  in  the  afternoons  to  advise  with 

BxKMFnoN  OF  Parties  and  WrnrsssBSFROM  Sbrvicb  of  PBOCB88,-contloued. 

Harks  ▼.  La  Socidt6  Anonyme  de  L.  Union  des  Papeieries,  46  St.  Rep.  6S0; 
19  Supp.  470;  22  Civ.  Pro.  201. 

People  ▼.  Flansburgh,  55  St.  Rep.  872 ;  26  Supp.  320. 

A  non-resident  of  this  state,  in  attendance  therein  before  a  register  in 
bankruptcy,  for  the  purpose  of  proving  claims  against  a  bankrupt  in  favor 
of  himself  and  others  and  assisting  in  the  selection  of  an  assignee,  is  exempt 
from  the  service  of  a  summons. 

Matthews  v.  Tufts,  87  N.  Y.  568.  

Where  a  non-resident  of  this  state,  and  a  defendant  in  an  action  pending 
in  the  United  States  circuit  court  held  in  his  state,  came  here  at  the  plain- 
tiff's instance,  on  a  day  agreed,  for  the  purposes  of  attending  an  examina- 
tion of  plaintiff  and  his  witnesses  before  a  notary  public,  but  late  in  the 
afternoon  was  informed  that  plaintiff  had  abandoned  his  intention  to  take 
the  evidenee  as  proposed,  service  of  a  summons  in  another  action  upon  him 
while  on  his  way  home  the  next  morning  will  be  set  aside  because  of  exemp- 
tion from  such  service. 

Parker  v.  Marco,  136  N.  Y.  686 ;  32  N.  E.  989. 

A  person  brought  to  this  state  on  a  criminal  charge  is  not  exempt  from 
service  of  process  in  a  civil  action  or  proceeding  while  in  custody  or  after 
his  release,  where  the  person  in  whose  behalf  such  service  was  made  was  not 
connected  with  the  instigation  of  the  criminal  proceedings. 

Williams  v.  Bacon,  10  Wend.  636. 

Slade  V.  Joseph,  5  Daly.  1S7. 

Adriance  v.  Lagrave,  69  N.  Y.  110. 
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counsel,  and  thereafter  immediately  returning  to  New  Jersey. 
This  substantially  portrays  and  characterizes  the  situation  of  the 
defendant,  a  resident  of  this  city,  tenaciously  clinging  to  his  res- 
idence here,  and  all  the  rights  flowing  from  it,  but  temporarily 
sojourning  in  the  state  of  New  Jersey  for  the  sole  purpose  of 
-placing  himself  beyond  the  reach  of  his  creditors  and  the  proo- 
•ess  of  tl'.e  courts  in  this  state.     The  law  is  undoubtedly  well  set- 
tled that  where  a  nonresident  of  the  state  voluntarily  comes  with' 
in  it  for  the  purpose  of  giving  testimony  in  an  action  or  proceed- 
ing pending  therein,  or,  if  he  be  a  party,  for  the  purpose  of  at- 
tending the  trial  or  some  proceeding  in.  the  matter,  he  cannot  be 
served  with  process  here  while  coming  into  the  jurisdiction, 
while  he  remains  in  attendance  upon  the  court,  or  while  return* 
ing  to  his  place  of  residence,  provided  he  returns  with  reasonable 
dispatch  after  tlie  occasion  for  which  he  came  has  been  fulfilli*.d 
Pei-son  V.  Grier,  06  N.  Y.   124;  Matthews  v.  Tufts,  87  N.  Y. 
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Bank  of  the  Metropolis  v.  White,  2tS  Misc.  504;  91  St.  Rep.  460;  57  Supp. 
460. 

And  it  has  been  held  that  service  may  be  made  in  such  case,  even  though 
'it  is  made  in  behalf  of  a  person  who  instigated  the  criminal  proceedings,  if 
in  so  doing  the  latter  was  not  guilty  of  a  wrongful  act. 

Martin  v.  VVoodhall,  56  Super.  439;  21  St.  Rep.  465;  4  Supp.  539. 

But  where  a  non-resident  comes  into  this  state  simply  to  answer  a  crim- 
inal charge,  he  is  entitled  to  immunity  from  service  of  process  while  await- 
ing examination  under  a  bail  bond  conditioned  for  his  appearance  at  any 
-time  when  called  on,  the  examination  having  been  postponed  on  account  of 
-the  inability  of  the  complaining  witness  to  attend. 

Murphy  v.  Sweezy,  2  Supp.  241. 

3.  Witnesses. 

The  fact  that  a  witness  attends  court  voluntarily  instead  of  pursuant  to 
subpoena  does  not  deprive  him  of  his  exemption  from  service  of  process. 

Brett  V.  Brown,  13  Abb.  Pr.  (N.  S.)  295. 

Seaver  v.  Robinson.  3  Duer,  622. 

A  person  attending  a«  a  witness  in  an  investigation  proceeding  before  a 
•committee  of  the  state  senate  is  exempt  from  service  of  process. 

Thorp  V.  Adams,  33  St.  Rep.  797;  11  Supp.  479;  19  Civ.  Pro.  351;  aff'g  25 
Abb.  N.  C.  408;  18  Civ.  Pro.  279;  11  Supp.  41. 
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668 ;  Parker  v.  Marco,  136  N.  Y.  585 ;  32  N.  E.  989 ;  20  L.  E.  A. 
45.     It  is  said  in  Person  v.  Grier,  supra,  that : 

"This  immunity  is  one  of  the  necessities  of  the  administration. of  justice, 
and  courts  would  often  be  embarrassed  if  suitors  or  witnesses,  while  attend- 
ing court,  could  be  molested  with  process.  Witnesses  might  be  deterred, 
and  parties  prevented  from  attending,  and  delays  might  ensue,  or  injustice 
be  done." 

It  will  thus  be  seen  that  the  rale  is  one  founded  on  considera- 
tions of  public  policy,  and,  within  its  own  proper  limitations, 
should  be  liberally  construed  and  applied.  It  has  accordingly 
been  held  that  a  domicil  elsewhere  was  not  essential  to  the  priv- 
ilege.    That  question  was  discussed  in  the  case  of  Thorp  v. 
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So  a  non-resident  of  the  state  in  attendance  as  a  witness  before  arbitra- 
tors cannot  be  served  with  process  in  a  civil  action  or  special  proceeding. 

Sanford  v.  Chase,  3  Ck)w.  381. 

The  exemption  of  a  non-resident  witness,  in  attendance  upon  court  in  this 
state,  extends  to  service  of  process  in  which  he  is  named  as  administrator 
or  trustee. 

Grafton  v.  Weeks,  7  Daly«  623. 

And  a  director  of  a  foreign  corporation,  who  came  here  for  the  purpose  of 
testifying  in  an  action,  cannot^  he  served  with  a  summons  in  an  action 
against  such  corporation. 

Sheehan  v.  Bradford,  etc.,  R.  R.  Co.,  3  Supp.  790;  15  Civ.  Pro.  429. 

In  the  case  of  Marks  v.  La  Soci6t6  Anonyme  de  J/  Union  des  Papetries,  46 
St.  Rep.  660;  19  Supp.  470;  22  Civ.  Pro.  201,  before  the  general  term  of  the 
New  York  Court  of  Common  Pleas,  one  of  the  judges  followed  the  decision 
just  preceding,  but  the  other  judge  took  the  position  that  a  director  of  a 
foreign  corporation  while  in  attendance  upon  court  in  this  state  as  a  wit- 
ness, may  be  served  with  the  process  named.  In  that  case,  however,  there 
was  a  concurrence  in  the  result,  the  former  judge  holding  that  on  the  facts 
a  waiver  of  the  exemption  had  occurred,  and  the  latter  reaching  the  con- 
clusion that  the  service  was  proper  because  the  exemption  did  not  exist  in 
favor  of  that  person. 

One  who  is  sojourning  in  another  state  and  who,  before  the  period  of  his 
stay  there  has  elapsed,  comes  to  this  state  for  the  express  purpose  of  testify- 
ing as  a  witness,  cannot  be  served  with  process  while  here  for  that  purpose, 
notwithstanding  his  legal  place  of  residence  and  domicil  may  be  within  this 
state. 

Thorp  V.  Adams,  33  St.  Rep.  797;  11  Supp.  479;  19  Civ.  Pro.  351. 
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Adama  (Sup.)  33  St  Rep.  797;  11  N.  Y.  Supp.  479;  19  Civ. 
Pro.  351 ;  where  the  person  affected  had  separated  from  his  wife 
in  New  York,  and  gone  to  Boston,  where  he  had  lived  for  some 
years.  •Coming  thenoe  to  this  city  for  the  purpose  of  giving 
testimony  before  a  legislative  investigating  committee,  he  was 
served  here  with  a  sunmions  in  an  action  brought  against  him  in 
this  state.  Waiving  the  question  as  to  whether  he  was  still  a  resi- 
dent of  New  York  or  not,  the  court  said : 

"It  ia  enought  that,  being  a  resident  for  the  time  being  of  Boston,  with 
the  intention  of  continuing  his  stay  beyond  the  period  when  his  examination 
might  take  place,  he  came  here  only  for  the  purpose  of  appearing  aa  a  wit- 
ness, and  with  the  intention  of  returning  to  l^ston  when  that  object  wa* 
accomplished." 

There  is  considerable  difference  between  this  case  and  the  one 
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So  where  a  person  has  resided  continuously  outside  the  state  for  over 
thirty  years  he  cannot  be  served  with  process  while  in  the  state  for  the  pur- 
poae  of  testifying  in  a  legal  proceeding,  and  the  fact  that  he  had  testified 
in  such  proceedings  that  he  still  claimed  to  be  a  resident  of  this  state,  does 
not  change  the  effect  of  his  continued  residence  abroad. 

Hollender  ▼.  Hall,  33  St  Rep.  84S;  11  Supp.  521;  19  Civ.  Pro.  292;  Aff'g. 
IS  Civ.  Pro.  394;  13  Supp.  758. 

But  one  who  conies  into  the  jurisdiction  of  the  court  upon  private  busi- 
ness of  his  own  does  not  become  entitled  to  daim  the  exemption  because  he 
is  subsequently  subpoened  as  a  witness. 

Cohn  V.  Kaufmann,  Daily  Keg.  April  30,  1884. 

4.  Arrest, 

The  exemption  of  a  witness  from  arrest  in  a  civil  action  or  special  pro- 
ceeding is  granted  by  §S  860  and  863  Code  of  Civil  Procedure,  which  provide 
as  follows:  $860.  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to 
attend  for  the  purpose  of  being  examined,  in  case  where  his  attendance 
may  lavrfully  be  enforced  by  attachment,  or  by  commitment,  is  privileged 
from  arrest  in  a  civil  action  or  special  proceeding  while  going  to,  remaining 
at,  and  returing  from  the  place  where  he  is  required  to  attend.  S  865.  The 
loregoing  provisions  of  this  titJe,  relating  to  a  person  required,  by  an  order 
of  a  court,  to  attend,  apply,  where  such  an  attendance  is  required  by  the 
terms  of  a  Judgment. 
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at  bar,  but  it  is  a  difference  of  degree^  and  not  of  principle.  The 
defendant  here^  though  a  resident^  had  been  sojourning  in  New 
Jersey  for  some  months.  He  came  into  this  state  to  attend  the 
trial  of  his  Cc^use,  and,  considering  the  reasons  which  prompted 
him  to  leave  it  in  the  first  instance,  it  may  well  be  believed  that 
he  intended  to  return  to  his  place  of  refuge  as  soon  as  he  consid- 
ered the  limit  of  his  privilege  had  hken  reached.  It  certainly 
seems  at  first  blush  to  be  a  startling  proposition  that  a  resident 
can  leave  the  state  for  the  purpose  of  avoiding  the  service  upon 
him  of  process  issuing  out  of  its  courts  at  the  suit  of  his  credit- 
ors,  and  yet  be  protected  by  the  state  against  such  service  upon 
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A  witness  attending  court  voluntarily  and  not  pursuant  to  subpoena  or 
other  iMrder  of  the  court,  is  not  privileged  from  arrest. 

Hardenbrook's  Case,  8  Abb.  Pr.  416. 

Under  the  Oode  of  Civil  Procedure  a  witness  is  privileged  from  arrest  al- 
though he  resides  in  the  plaoe  in  which  his  attendance  is  required. 

Scofield  V.  Kxeiser,  61  Hun,  368;  40  St.  Rep.  769;  16  Supp.  126;  21  Civ. 
Pro.  294 

And  a  person  attending  court  at  request  of  counsel,  but  who  was  not 
subpcenaed  for  tiiat  day  is  not  entitled  to  the  exemption,  although  he  at- 
tended on  a  previous  day  pursuant  to  subpcona. 

Id. 

But  according  to  the  common  law  a  witness  was  exempt  from  arrest  al- 
though he  attended  court  voluntarily. 

Norris  V.  Beach,  2  Johns.  294. 

A  person  brought  into  this  state  on  a  criminal  charge  is  not  entitled  to 
exemption  from  arrest  while  in  custody  nor  upon  his  release.     * 

Adrianoe  v.  Lagrave,  59  N.  Y.  110. 

Lucas  V.  Albee,  1  Denio,  666. 

Williams  v.  Bacon,  10  Wend.  636. 

Blade  v.  Joseph,  6  Daly,    187. 

Thus  where  a  person  was  brought  from  Massachusetts  to  this  state  as  a 
fugitive  from  justice,  but  was  released  here  on  habeas  corpus,  his  arrest 
directly  thereafter  on  civil  process,  was  proper. 

Williams  v.  Bacon.  10  Wend.  636. 

The  rule  is  the  same  where  the  person  in  custody  or  recently  released 
oamo  to  this  state  voluntarily  and  thereafter  committed  an  offense  for  which 
he  was  arrested  here. 

Lucas  V.  Albee,  1  Denio,  666. 

do  a  party  who  has  been  committed  for  contempt  in  violating  an  injunc 
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his  I'e-entering  it  for  any  purpose.  If  the  principle  of  exemp- 
tion which  we  have  been  discussing  were  founded  merely  upon 
considerations  of  personal  benefit  and  advantage  to  the  litigant, 
there  would  be  abundant  justification  for  holding  the  present  case 
to  be  an  exception  to  the  rule.  But,  as  we  have  seen,  the  rule 
rests  upon  a  broader,  and,  in  a  certain  sense,  upon  a  different, 
foundation  than  mere  personal  conveninece,  and  I  am  not  pre- 
pared to  hold  that  the  defendant  was  not,  up  to  a  certain  point, 
entitled  to  its  protection.  That  limit,  however,  was,  in  my  opin- 
ion, reached  before  the  time  when  the  summons  was  served  upon 
him.  He  had  the  benefit  of  his  privilege  while  remaining  in  the 
state,  so  long  as  the  occasion  which  called  for  his  presence  there 
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tion,  who  is  in  attendance  upon  court  upon  an  applieation  for  his  dischaigc^ 
which  is  granted,  may  be  again  arrested  for  the  same  cause. 
Murad  v.  Thomas,  30  Hun«  82;  60  How.  Pr.  100. 

b.  Forfeiture  of  privileg 

1.  Acts  before  aervioe.  * 

A  person,  who  has  attended  court  as  a  party  or  witness,  forfeits  bis  right 
to  claim  exemption  from  service  of  process,  by  unreasonable  delay  in  retam« 
ing  home. 

Woodruff  ▼.  Austin,  15  Misc.  450;  72  St  Rep.  172;  37  Supp.  22. 

Such  forfeiture  occurs  where  a  person  residing  in  Boston,  came  to  Kew 
Torlc  Not.  7th  on  which  day  the  case  was  on  the  day  canendar,  but  was  not 
then  tried,  and  on  the  morning  of  the  14th  following  he  was  told  by  oomud 
that  he  would  not  be  needed  until  the  18th  and  could  go  homo  and  return  on 
that  day,  but  instead  of  so  doing  he  attended  to  some  private  business  and 
on  the  afternoon  of  the  14th  was  served  with  summons. 

WeodrufT  v.  Austin,  16  Misc.  450;  72  St.  Rep.  172;  37  Supp.  22. 

But  service  will  be  set  aside  which  was  made  about  80  minutee  after  the 
trial  was  finished. 

Merrill  v.  George,  23  How.  Pr.  331. 

The  fact  that  a  party  to  an  action,  who  wmt  to  attend  the  trial,  npoo 
learning  thai  the  same  would  not  take  place,  and  while  preparing  to  go 
home  merely  stopped  to  announce  to  the  counsel  of  the  opposite  party  that 
no  steps  would  be  taken,  is  not  such  a  deviation  on  his  journey  as  to  su- 
thorize  his  arrest. 

Salhinger  v.  Adler,  2  Robt.  704. 

A  waiver  of  the  exemption  occurs  where  a  non-resident  came  into  tUi 
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required  it,  and  for  a  reasonable  time  thereafter  in  returning  tc^ 
the  place  from  which  he  came.  But  what  the  occasion  may  re- 
quii'e,  and  what  a  reasonable  time  for  returning  may  be,  dependa 
very  largely  upon  the  particular  facts  of  each  case.  It  is  appar* 
cnt  that  the  distance  of  the  place  of  residence  from  the  place  of 
attendance  in  this  state  is  of  considerable  importance.  What 
would  be  permissible  where  that  is  remote  would  not  be  so  where 
the  reverse  exists.  Where,  as  was  the  case  here,  the  cause  is  on 
the  day  calendar,  ready  for  trial,  and  only  awaiting  the  disposi- 
tion of  those  preceding  it,  a  party  or  witness  coming  from  a 
place  to  which  it  would  not  be  reasonable  to  expect  him  to  return 
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state  to  testify  upon  a  trial,  which  had  been  concluded  before  his  arrival, 
and  instead  of  having  his  testimony  taken  promptly  entered  into  negotia- 
tions extending  over  a  month,  which  finally  ended  in  his  testim<Miy  being 
taken  and  service  of  process  upon  him  when  he  had  been  in  the  state  three 
weeks,  is  valid. 

Marks  v.  La  Soci(^t6  Anoynme  de  LlJnion  des  Papeteries,  40  St  Rep. 
660;  19  Supp.  470;  22  Civ.  Pro.  201. 

A  forfeiture  of  the  privilege  likewise  takes  place,  where  a  party  to  an 
action,  pending  in  his  state,  came  here  to  attend  th«  taking  of  a  deposition 
for  use  in  such  action,  but  on  a  certain  day  expressed  his  determination  to 
have  nothing  further  to  do  with  the  examination  and  did  not  return  home 
for  two  days,  during  which  time  a  summons  was  served  upon  him. 

Finch  V.  Galligher,  12  Supp.  487;  25  Abb.  N.  C.  404. 

So  th(|  exemption  is  lost  where  a  non-resident  came  to  this  state  as  a  wit- 
ness in  several  actions  on  the  December  circuit  commencing  Dec.  3  and  dos- 
ing Dec.  15th,  where,  it  having  been  decided  not  to  try  the  causes,  he  was  re- 
maining there  for  the  next  term,  which  commenced  Feb.  25th  following,  dur- 
ing which  interval  process  was  served  upon  him. 

Shults  V.  Andrews,  54  How.  Pr.  380. 

In  the  case  last  cited  it  was  held  that  the  fact  that  the  person  so  served 
was  arrested  in  another  action  on  Dec.  5th  and  held  to  bail,  did  not  affect 
the  situation. 

But  the  fact  that  a  witness  remained  within  the  jurisdiction  two  or 
three  hours  after  the  adjournment  of  the  case,  but  during  the  time  that  the 
court  was  in  session,  does  not  work  a  forfeiture  of  the  privilege,  in  the  ab- 
sence of  evidence  that  he  knew  his  attendance  was  not  further  required. 

Pope  V.  KeguB,  14  Civ.  Pro.  406 ;  3  Supp.  706. 

A  party  to  an  action,  who  attended  th€  trial  thereof,  loses  his  exemption 
from  arrest  by  delaying  to  return  to  his  home  in  another  county  for  two 


340  VOLUME  Vn. 


Special  Term.  (Ji 


as  each  court  day  closed  would  be  entitled  to  remain  here  con* 
tinuously  until  the  trial  terminated,  or  his  examination  was  con- 
eluded.  But  it  seems  to  me  that  the  measure  of  the  privilege  is 
diiferent  where  the  place  of  residaioe  or  sojourn  is  as  near  as  it 
was  in  the  present  case.  The  defendant  resided  or  was  sojourn- 
ing in  an  adjacent  city,  from  which  thousands  come  daily  into 
this  city  for  the  transaction  of  their  business  here,  returning  in 
the  evening  to  their  homes.     It  is  accessible  by  ferryboats,  which  < 

are  continually  plying  between  the  two  places,  and  is  as  conven- 
iently situated  with  respect  to  the  courts  as  are  the  middle  and 
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dayi  after  the  oloee  of  the  trial,  during  which  time  he  was  waiting  for  the 
referees  to  report  and  engaged  with  his  counsel  in  preparing  papers  to  set 
the  report  aside. 

Clark  V.  Grant»  2  Wend.  257. 

But  such  party  does  not  forfeit  his  exemption  from  arrest  hy  waiting  for 
the  jury  to  render  its  verdict. 

Id. 

2.  Insonsistent  acta  or  delay  in  aaseriing  privilege  after  aervioe. 

The  exemption  from  service  of  process  of  a  witness  or  party  who  oomes 
from  without  the  jurisdiction  to  attend  a  trial,  is  a  personal  privilege  only, 
which  is  waived  if  not  asserted  at  the  first  opportunity. 

Sebring  v.  Stryker,  10  Misc.  289;  63  St.  Rep.  243;  30  Supp.  1053;  24  Civ. 
Pro.  126. 

Thus,  such  privilege  cannot  be  claimed  for  the  first  time  on  appeal  from  a 
judgment  entered  upon  default. 

Id.  ' 

A  person  arrested  when  privileged,  waives  his  right  to  assert  such  exemp- 
tion where  he  failed  to  claim  his  privilege  at  the  time  of  arrest  and 
neglected  to  demand  of  the  county  judge,  who  granted  the  order  of  arrest 
and  who  was  easy  of  access,  his  discharge,  entered  into  the  usual  undertak- 
ing and  then  waited  twenty- two  days  before  serving  the  motion  papers  for 
an  order  directing  his  di8char<re. 

Farmer  v.  Robbins,  47  How.  l*r.  416. 

So,  a  waiver  takes  place  where  the  person  claiming  the  exemption  did  not 
move  for  his  discharge  from  arrest  until  after  he  had  given  bail  and  his 
sureties,  being  excepted  to,  had  served  notice  of  justification. 

Petrie  v.  Fitzgerald,  1  Daly,  401. 

A  witness,  upon  whom  process  was  served  when  he  was  exempt  therefrom,  ^ 

is  not  guilty  of  such  laches  as  to  work  a  forfeiture  of  the  privilege,  where 
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upper  parts  of  this  city.  Indeed,  as  the  proofs  show,  when  de- 
fendant desired  to  consult  his  counsel  with  respect  to  the  prepara- 
tion of  his  case  for  trial  he  had  been  in  the  habit  of  returning 
each  day  to  Jersey  City  after  his  consultations  here  were  over. 
What  possible  reason,  then,  existed  for  his  failure  to  return  as 
usual  to  his  residence  in  New  Jersey  on  the  afternoon  of  the 
13th  t  None  is  disclosed,  except  that  he  preferred  to  remain  in 
this  city  over  night,  as  he  actually  did.  His  remaining  was 
solely  for  his  own  pleasure,  and  not  occasioned  or  prompted  by 
any  consideration  affecting  the  approaching  trial.  The  situa- 
tion of  the  defendant,  then,  was  such  that  when,  on  the  day  on 
which  he  was  served,  it  became  certain  that  his  case  would  not 
be  called,  the  occasion  for  his  remaining  ceased,  and  it  became 
his  duty  to  return  to  his  place  of  sojourn  in  Jersey  City.     This 

. ; \ 
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the  servioe  was  made  May  IStli  and  the  order  to  show  cause  why  the  service 
should  not  be  set  aside  was  granted  June  6th. 

Lederer  v.  Adams,  33  St.  Rep.  799;  11  Supp.  481;  19  Civ.  Pro.  294,  aff'd 
126  N.  Y.  748. 

Such  waiver  occurs  when  the  party  or  witness  does  some  aet  in  the  cause 
in  reference  to  his  appearance  or  defense. 

Ck>]e  V.  McGlellan.  4  Hill.  59. 

Stewart  v.  Howard^  15  Barb.  26. 

Hardenbrook's  Case,  8  Abb.  Pr.  416. 

Thus  a  person  served  with  process  when  he  it  exempt  therefrom  waives 
his  right  to  have  the  same  set  aside  by  making  a  general  appearance  in  the 
action  in  which  the  service  was  made. 

Chadwick  v.  Chase,  5  Week.  Dig.  589. 

Brett  V.  Brown,  13  Abb.  Pr.  (N.  S.)  295. 

Likewise,  there  is  a  waiver  of  the  privilege  where  the  person  arrested, 
causes  his  attorney  to  serve  notice  of  retainer  in  the  cause  and  a  demand 
of  servioe  of  a  copy  of  the  complaint. 

Stewart  v.  Howard,  16  Barb.  26. 

A  forfeiture  of  the  privilege  does  not  take  place  where  a  person  served 
with  a  summons  moved  to  have  the  same  dismissed  on  the  ground  of  its  im- 
proper service,  and  for  that  purpose  made  and  filed  an  affidavit  stating  the 
facts  relied  on  to  show  the  irregularity,  and  his  attorneys  obtained  and 
Etirved  an  order  to  show  cause  why  the  summons  should  not  be  dismissed 
and  ordering  the  proceedings  to  be  stayed  and  extending  the  defendant's 
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he  neither  did  nor  intended  to  do,  and  the  conclusion  to  whidi 
I  have  come  is  that  under  the  facts  appearing  here  he  had  lost 
the  protection  of  the  rule  he  invokes  at  the  time  the  service  upon 
him  was  made.  Considering  the  purpose  of  defendant's  actual 
residence  in  Kew  Jersev,  he  is  not  entitled  to  more  than  the  rule 
in  any  case  imperatively  requires.  To  give  it  the  least  expan- 
sion in  his  favor  would  be  a  mockery  of  justice.  It  follows  from 
what  has  been  said  that  the  motion  should  be  denied. 
Motion  denied,  with  $10  costs. 
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time  to  answer  20  days,  as  such  facts  do  not  constitute  such  an  appearance 
in  the  cause  as  to  amount  to  a  waiver  of  the  service. 

Prett  Y  Brown,  3  Abb.  Pr.  (N.  S.)  205. 

Pleading  to  the  charge  upon  which  a  party  to  an  action  is  arrested  in 
violation  of  his  privilege  operates  as  a  waiver  of  the  exemption. 

Randall  v.  Crandall,  6  Hill,  342. 

The  giving  of  bail  does  not  waive  the  exemption  from  arrcsU 

Mackay  v.  Lewis,  7  Hun,  83. 

But  an  earlier  case  holds  that  such  privUege  ia  waived  by  putting  in  baii. 

Stewart  v.  Howard,  16  Barb.  26. 
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COREY  V.  BOLTON. 

[SI  Mi90.  ISS;  97  8i.  Rep.  915;  63  8upp,  915,] 
(Supreme  Court,  Appellate  Term.    Uaroh  26  1900.) 

1.  PHTSIGIAN — ^PBIVILEOSD  Ck>MMUNIOATION — WAIVEB — IVTAlfTS. 

The  word  "patieiiV'  in  Code  Civ.  Pro.  9  834,  providing  that  a  physician 
shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  and  section  836^  providing  that  section  834  shall 
apply  to  any  examination  of  a  person  as  a  witness,  **unless  the  pro- 
visions thereof  are  expressly  waived  on  the  trial  or  examination  by 
•  •  •  the  patient,''  includes  persons  under  disability,  such  as  in- 
fancy, so  that  waiver  may  be  made  for  them; 
2.  Samb. 

The  father  and  mother  of  an  infant  being  his  natural   guardians   and 

NoTB. — ^Waivib  of  Pbjvilegb  of  Commttnigations  to  Attoknet  OB  Phy- 
sician. 

a.  The  statute. 

b.  In  general. 

.  Who  may  make  waiver. 
4«  How  waiver  effeeted. 

1.  Testimony  of  client  or  patxen*. 

2.  Calling  physician  or  attorney  as  witness, 
/                              3.  In  applications  for  insurance. 

4.  Subscribing  uHtnesses. 


a.  The  statute. 

The  progressive  amendments  to  the  statute,  which  have  been  evidently 
inspired  by  the  difficulties  arising  in  the  cases  in  litigation  and  by  the  de- 
cisions, have  supplanted  many  of  the  rules  established  by  the  cases  except 
for  the  instances  in  which  the  rights  of  the  parties  were  fixed  by  contract 
prior  to  the  amendment. 

Section  836  of  the  Code  of  Civil  Procedure  was  the  first  statute  upon  this 
question  of  waiver.    That  was  as  follows: 

"The  last  three  sections  apply  to  every  examination  of  a  person  as  a  wit- 
ness, unless  the  person  confessing,  the  patient,  or  the  client,  as  the  case  re- 
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guardians  of  his  person,  viaj,  for  him,  waive  the  privilege  gfiven  hf 
Code  Civ.  Pro.  §  834,  that  a  physcian  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  and  the 
waiver  may  be  made  in  an  action  to  which  the  infant  is  not  a  party; 
and  if  the  father,  in  an  action  by  him  for  loss  of  the  infant's  services, 
cannot,  because  of  his  interest,  waive  the  privilege,  the  mother,  being 
present  and  making  no  objection  to  his  waiver,  will  be  presumed  to 
have  acquiesced  therein  and  thus  made  it  a  valid  waiver. 
3.  Samb. 

A  guardian  of  an  infant,  not  being  called  on  to  do  so,  need  not,  before 
making  the  waiver,  show  that  the  infant  will  not  be  prejudiced  by 
waiver  of  the  infant's  privilege  that  a  physician  shall  not  disciosc  any 
information  acquired  in  attending  a  patient. 

Soott,  J.,  dissenting. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  George  Corey  against  William  Bolton.  From  a 
judgment  affirming  a  judgment  for  plaintifiF,  defendant  appeals. 
Afjirmed. 

Waives  op  Privilboi  of  Communioatiors  to  Attobnby  or  Physician, — 

continued. 

quirei^,  is  present  or  represented  by  counsel,  and  does  not  object  to  the  tes- 
timony." 

In  1877  the  section  was  changed  so  as  to  read,  "The  last  three  sections  ap- 
ply to  every  examination  of  a  person  as  a  witness,  unless  the  provisions 
thereof  are  expressly  waived  by  the  person  confessing,  the  patient  or  the 
client." 

In  1801  it  was  amended  so  as  to  require  the  waiver  "upon  the  trial  or  ex- 
amination" and  permitting  the  personal  representatives  of  a  deceased  per- 
son to  make  the  waiver  as  to  physicians  and  the  executors  named  in  a  will 
of  the  decedent  to  make  the  waiver,  when  such  will  was  in  question. 

In  1892  it  was  further  amended  by  permitting  such  waiver  to  be  made 
also  by  a  surviving  spouse,  heir-at-  law,  next  of  kin,  or  any  other  person  in 
interest  and  permitting  an  attorney  who  is  a  subscribing  witness  to  a  will 
to  testify  as  to  its  preparation. 

In  1803  a  provision  was  added  for  the  taking  of  the  testimony  of  hospital 
physicians  in  actions  for  personal  injuries  before  a  referee. 

In  1809  the  following  provision  was  added  which  overturns  the  rule  estab- 
lished by  the  courts  as  to  waivers  in  applications  for  life  insurance.  The 
decisions  will,  however,  be  useful  in  cases  involving  policies  issued  prior  to 
the  amendment. 
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Argued  before  Tbuax,  P.  J.,  and  Dugho  and  Scott,  J  J. 

A.  Oldrm  Salter,  {Abel  Crook,  Counsel)  for  appellant. 

Louis  L.  C.  Benedict,  for  respondent. 

DuoKO^  J.  Upon  the  trial  of  an  action  brought  by  a  father  to 
recover  for  the  loss  of  the  sendees  of  his  infant  son  through  neg- 
ligence of  the  defendant^  a  physician  who  attended  the  boy  was 
allowed  to  disclose,  over  defendant's  objection,  the  information 
referred  to  in  section  834  of  the  Code  of  Civil  Procedure, 
Whether  it  was  error  to  allow  the  disclosure  is  the  main  question 
upon  which  the  result  of  this  appeal  depends.  It  appears  that 
the  infant  was  17  years  of  age  at  the  time  of  the  trial,  and  that 
he  and  his  mother  had  been  witnesses  for  the  plaintiff  at  the 
trial  at  a  time  in  the  day  prior  to  the  physician's  testimony,  and 

Waivbb  ov  Pbivilbob  of  CoMMuniCATiONs  TO  Attobnbt  or  PhY8IC1AN, — 

continued. 

"The  wmivers  herein  provided  for  miut  be  macftf  in  open  oourt,  on  the  trial 
of  the  action,  or  proceeding,  and  a  paper  executed  by  a  parly  prior  to  the 
trial,  providing  for  auch  waiver  shall  be  insufficient  ae  such  a  waiver.  But 
the  attorneys  for  the  respective  parties  may,  prior  to  the  trial,  stipulate  for 
such  waiver,  and  the  same  shall  be  sufficient  therefor." 

b.  In  general. 

The  waiver  of  the  seal  of  secrecy  from  professional  information  is  not 
contrary  to  public  policy. 

Dougherty  v.  Metropolitan  Life  Ins.  Co.  87  Hun,  16;  67  Si.  Bep.  489;  38 
Supp.  873. 

The  privilege  is  that  of  the  patient  and  not  of  the  physician  and  after  the 
patient  has  waived  it  the  physician  can  be  compelled  to  disclose. 

Zimmer  v.  Third  Ave.  R.  Co.,  36  App.  Div.  265;  89  St  Rep.  308;  66  Supp. 
308. 

The  dient  having  directed  her  attorney  to  deliver  a  deed  to  a  third  person 
thereby  waives  any  privilege  to  object  to  the  attorasy  testifying  to  that 
fact. 

Rosseau  v.  Blean,  131  N.  T.  177 ;  30  N.  E.  52. 

The  privilege  may  be  waived  by  the  party  who  consulted  the  attorney, 
although  the  interest  in  the  subject  matter  respecting  which  the  oontlden- 
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that  the  father  upon  the  trial,  in  terms,  waived  the  proviaions  of 
the  Code  above  referred  to,  on  behalf  of  his  son.  It  having  ap- 
peared that  the  boy  and  his  mother  were  present  in  court  prior 
to  the  waiver,  the  presumption  is  that  they  were  still  in  court  at 
the  time  of  the  waiver ;  and,  as  it  does  not  appear  that  they  ob- 
jected to  the  waiver,  it  may  be  assumed  from  the  circumstances 
that  they  acquiesced  in  the  action  of  the  father.  Section  834| 
Code  Civ.  Proc,  provides  that  "a  person  duly  authorized  to 
practice  physic  or  surgery,  shall  not  be  allowed  to  disclose  any 
information  which  he  acquired  in  attending  a  patient.  *  *  *" 
And  section  836  provides  that  section  834  shall  apply  to  any 
examination  of  a  person  as  a  witness  '^unless  the  provisions 
thereof  are  expressly  waived  upon  the  trial  or  examination  by 
*  *  *  the  patient"  In  order  to  determine  the  question  pre- 
sented, it  becomes  necessary — ^First,  to  ascertain   whether   in- 
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tial  communication  was  made  has  passed  to  a  third  person,  and  he  objects 
to  the  disclosure. 

Benjamin  v.  Coventry,  10  Wend.  353. 

By  bringing  an  action  for  personal  injuries  in  which  the  party's  physieil 
condition  ccmes  in  question,  the  privilege  of  the  statute  is  not  waived  so  as 
to  make  admissible  the  testimony  of  physicians  who  attended  the  party 
some  months  prior  to  the  accident  but  knew  nothing  of  his  physical  condi- 
tion at  the  time  of  or  subsequent  to  the  injury. 

Butler  V.  Manhattan  R.  Co.,3  Misc.  453;  52  St.  Rep.  498;  23  Supp.  168; 
30  Abb.  N.  C.  78;  Aff'd  143  N.  Y.  630;  37  N.  E.  826. 

In  Sheridan  v.  Houghton,  16  Hun,  628 ;  6  Abb.  N.  C.  234,  which  was  a  pro- 
ceeding for  probate  of  a  lost  will,  the  attorney  who  drew  the  will  suffered 
himself  to  be  retained  by  the  heirs  who  opposed  the  probate  thereof  and  re- 
fused to  answer  questions  regarding  its  preparation,  upon  the  ground  that 
he  was  not  at  liberty,  having  been  counsel  for  the  testator,  to  disclose  what 
he  chose  to  consider  condential  communications.  The  court  indicated  that 
he  should  have  been  compelled  to  answer,  although  it  is  difficult  to  see,  under 
§  836  of  the  Code  of  Civil  Procedure  as  it  stood  then  (1879),  who  was  in 
position  to  waive  the  statute.  The  fact  that  the  attorney  appeared  in  the 
proceeding  for  the  objectors  to  the  probate  could  in  no  way  affect  the  ques- 
tion. 

Tlie  refusal  of  a  patient  to  pay  a  physician's  bill,  nor  the  interposition  of 
an  answer  putting  in  issue  the  allegations  of  the  complaint  in   an   action 


NEW  YORK  ANNOTATED  CASES.  347 

1900]  Corey  v.  Bolton. 

fants  and  others  laboring  under  a  disability  are  covered  by  the 
word  ^^patient/'  as  used  in  section  836 ;  and,  second,  to  ascertain 
(if  infants  are  included  in  the  term)  the  persons  through  whom 
the  waiver  may  be  made  on  behalf  of  the  infant,  or,  rather, 
whether  the  waiver  may  be  made  by  a  patient. 

Concerning  the  first  (whether  the  word  '^patient"  includes  a 
person  xmder  a  disability  such  as  infancy,  lunacy,  etc.)  it  is  to 
be  said  that  these  persons  are  certainly  patients,  within  the  ordi- 
nary meaning  of  the  term,  and  that  no  reason  is  apparent  why 
the  term  as  used  in  the  statute  should  be  considered  in  any  re- 
stricted  sense,  or  otherwise  than  according  to  its  ordinary  ac- 
ceptation ;  and  this  acceptation  would  make  it  cover  all  patients, 
regardless  of  their  legal  status.  The  statute  should  have  a  broad 
and  liberal  construction,  to  carry  out  its  policy.  Buffalo  Loan, 
Trust  &  Safe  Deposit  Co.  v.  Ejiights  Templar  &  Masonic  Mut. 
Aid  Ass'n,  126  N.  Y.  455,  27  N.  E.  942.    Certainly  one  who  has 

Waivbb  of  Pkivilbgb  of  Communications  to  Attobnbt  oe  Physician, — 
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on  such  bill^  does  not  amount  to  a  waiver  of  the  patient's  privilege  to  ob- 
ject to  a  disclosure  of  communications  to  the  physician. 
Van  AUen  y.  Gordon,  83  Hun,  379;  64  St.  Rep.  781;  31  Supp.  907. 

c.  Who  may  make  toaiver. 

The  attorney  for  a  party  has  authority  to  waive  the  privilege  upon  the 
trial  of  the  action. 

Alberti  V.  N.  Y.,  L.  E.  &  W.  R.  Co.  118  N.  Y.  77;  23  N.  E.  36. 

Before  the  amendment  of  1891  expressly  permitted  the  personal  repre- 
sentatives of  a  deceased  patient  or  his  executor  to  make  the  waiver,  it  was 
held  that  such  representatives  could  not  remove  the  seal. 

Westover  v.  Aetna  Life  Ins.  Co.  99  N.  Y.  66;  1  N.  E.  104. 

Loder  v.  Whelpjey,  111  N.  Y.  239;  18  N.  E.  874. 

In  Staunton  v.  Parker,  19  Hun,  56,  Talcott,  P.  J.,  had  intimated  that  un- 
der §  836  of  the  Code  of  Civil  Procedure,  as  it  stood  prior  to  the  amendment 
of  1891  when  waiver  by  the  patient  only  was  provided  ior,  it  was  competent 
for  the  heirs- of  the  patient  to  waive  the  statute  against  the  objection  of  his 
executor.  In  view  of  subsequent  decisions  of  the  court  of  appeals  just  no- 
ticed this  view  was  untenable.  Since  the  amendment  of  1892,  heirs  are 
coiripetent  to  make  such  waiver. 

The  provision  introduced  into  §  836  of  the  Code  of  Civil  Procedure  by  the 
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been  a  patient  prior  to  a  disability  does  not  beoome  any  the  lees 
a  patient  because  of  the  disability.  If  it  be  contended,  because 
of  the  requirement  of  a  waiver  by  the  patient,  that  the  makers  of 
the  statute  must  have  contemplated  by  the  word  '^patient''  only 
persons  capable  of  waiving  in  person,  as  distinguished  from 
those  who  might  waive  through  a  representative,  it  may  be  said 
in  answer  that  such  a  construction  would  be  technical,  far  from 
libera],  and  more  apt  to  aid  in  brixiging  about  injustice,  by  a 
suppression  of  the  truth,  than  to  be  a  benefit  to  those  whom  it  is 
the  policy  of  the  law  to  protect  by  the  statute.  Through  such  a 
construction  it  would  follow  that  a  physician  attending  a  patient 
under  a  disability  would  be  absolutely  incompetent  as  a  witness 
in  favor  of  the  patient,  to  show  that  which  the  patient  is  fre- 
quently otherwise  unable  to  show,  and  that  the  object  of  section 
834  was  not  absolutely  to  disqualify  a  physician  from  testify- 
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ax9cndment  of  1802,  permitting  the  surviving  spouse,  heirs  or  next  of  kin  or 
an}'  other  party  in  interest,  as  well  as  the  executors,  to  waive  the  statute  as 
to  a  physician  when  the  last  will  of  the  patient  is  in  question,  does  not  re- 
quire that  all  those  persons  unite  in  the  waiver. 

Mater  of  Murphy,  86  Hun,  575;  66  St  Rep.  826;  88  8upp.  108;  24  Uiv. 
Pro.  413;  2  Ann.  Cas.  77. 

In  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528,  596,  the  Chancellor  said, 
'*Where  the  privilege  belongs  to  several  clients,  I  do  not  think  any  one  of 
them,  or  even  a  majority,  contrary  to  the  expressed  will  ol  the  others,  can 
waive  the  privilege,  so  as  legally  to  justify  the  attorney  in  giving  testimony 
in  relation  to  such  privilged  communications;  especially  in  a  case  like  the 
present,  when  the  testimony  of  the  attorney,  as  to  matters  communicated 
to  him  professionally,  equally  affects  the  moral  character  of  all  of  his 
clients.  •  •  *  Kor  does  the  fact  that  the  client,  whose  assent  to  the 
removal  of  the  seal  of  professional  confidence  from  privileged  communica- 
tions has  not  been  obtained,  is  not  a  party  to  the  suit  in  whidi  his  attorney 
is  called  upon  to  testify,  alter  the  case.'* 

c  Bow  wUver  effected, 

1.  TeiHmony  of  client  or  patient. 

On  this  phase  of  the  question  the  cases  me  difficult  to  reconcile  on  any 
well  defined  principle,  the  waiver  being  held  to  have  been  effected  or  other- 
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ing.  See  Hoyt  v.  Hoyt,  112  N.  Y.  493,  20  N.  E.  402.  A  con- 
struction that  the  waiver  cannot  be  made  by  persons  under  a  dis- 
ability would  suggest  that  the  statute  is  rather  for  the  protection 
of  those  opposed  to  these  persons,  than  in  their  favor,  and  does 
not  at  all  accord  with  the  views  laid  down  in  Pierson  v.  People, 
79  N.  Y.  434,  where  it  was  said  of  the  statute  that : 

"In  endeavoring  to  understand  the  meaning  of  the  words  used,  much  aid 
is  received  from  a  consideration  of  the  mischief  to  be  remedied  or  object  to 
be  gained  by  the  statute.  •  •  *  Statutes  are  always  to  be  so  construed, 
if  they  can  be,  that  they  may  have  reasonable  effect,  agreeably  to  the  intent 
of  the  legislature ;  and  it  is  always  to  be  presumed  that  the  legislature  has 
intended  the  most  reasonable  and  beneficial  construction,  *  •  •  and, 
where  any  particular  construction  would  lead  to  ah  absurd  consequence,  it 
will  be  presumed  that  some  exception  or  qualification  was  intended  by  the 
legislature  to  avoid  such  consequence." 

It  would  seem  to  us  that  a  reasonable  construction  requires  a 
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wise  according  to  the  extent  to  which  the  patient  or  client  in  his  testimony 
entered  into  the  details  of  the  communications. 

The  patient  having  testified  in  her  own  behalf  as  to  professional  oom- 
munications  on  a  previous  trial,  cannot,  when  the  physician  is  called  on  a 
subsequent  trial  of  the  case,  interpose  her  privilege.  Having  once  removed 
the  seal  of  secrecy,  it  connot  be  restored. 

McKinney  v.  Grand  St.  P.  P.  &  F.  R.  Co.  104  N.  T.  352;  10  N.  E.  544. 

The  bringing  an  action  for  personal  injuries  and  testimony  of  the  plain- 
tiff as  to  the  injuries  do  not  amount  to  a  waiver  of  privilege  as  to  the  phy- 
sician who.  attended  the  plaintiff  at  the  time  of  the  injury. 

Jones  V.  Brooklyn  &  W.  £.  R.  Co.,  21  St.  Rep.  160;  3  Supp.  253;  Aff'd  121 
N.  Y.  683;  24  N.  E.  1098. 

The  case  last  cited  was  decided  subsequent  to  the  McKinney  case  in  the 
court  of  appeals  and  it  is  noticed  in  the  opinion  but  not  on  the  question  of 
the  effect  of  the  plaintiff's  testimony.  The  plaintiff  in  the  Jones  case  had 
simply  testified  that  his  leg  was  broken  in  the  accident  but  a  question  to  his 
physician  as  to  the  condition  of-  the  leg  at  that  time  was  not  permitted  to 
be  answered  because  calling  for  a  privileged  communication.  Van  Wyck, 
J.,  said,  "That  the  plaintiff  testified  his  leg  was  broken  does  not  open  the 
mouth  of  the  physician  to  tell  all  the  information  he  has  acquired.  The 
condition  of  the  plaintiff's  leg  to  the  experienced  eye  of  a  physician  might 
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holding  that  all  persona  regardless  of  disability,  are  indued  in 
the  word  "patient/'  as  used  in  section  836,  and  have  the  privi- 
lege of  the  privacy,  and  the  right  to  waive  it 

If,  then,  infants  can  waive,  the  matter  of  waiver  remains  to 
be  determined.  A  waiver  is  an  intentional  relinquishment  of  a 
known  right,  and  must  be  by  one  capable  of  binding  himself 
(Am.  &  Eng.  Enc.  Law,  526),  and  so  cannot  be  made  by  an  in- 
fant personally,  for  he  has  a  right  to  be  protected  against  his 
own  imprudence.  It  is  not  to  be  assumed  that  the  statute  con- 
templated that  persons  under  a  disability  should  waive  person- 
ally, and  therefore  some  representative  must  have  been  in  the 
minds  of  the  lawmakers  as  authorized  to  make  the  waiver.  With 
respect  to  infant  patients  who  are  not  parties  to  an  action  at  the 
trial  of  which  the  waiver  is  sought  to  be  made,  it  seems  that  the 
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have  been  disclosed  much  that  had  not  been  exposed,  yix.,  scrofula  in  the 
glands  of  the  \tg,  or  erysipelas  of  the  skin  of  the  leg.  It  wss  admitted  by 
both  sides  that  the  plaintiff's  leg  was  badly  fractured.  I>efendant  certainly 
did  not  care  to  impress  this  fact  upon  the  jury;  therefore  it  most  be  soQie 
oUier  information  acquired  by  the  physician  which  he  sought  to  elicit.  Did 
the  bringing  of  the  action,  and  the  testimony  of  plaintiff  thai  his  leg  was 
broken,  waive  his  right  to  silence  the  physician  in  reference  to  the  secrets  he 
acquired?  We  think  not,  and  it  would  not  help  plaintiff  to  show  by  these 
\.i  messes  that  his  leg  was  broken,  for  that  fact  was  really  admitted,  or 
rsthei  not  disputed,  as  well  as  the  fact  that  it  had  been  amputated." 

By  testifying  as  to  his  physical  condition  at  a  given  time  a  patient  waives 
the  statute  as  to  a  physician  treating  him  for  the  ailment  which  he  has  tes- 
tified to. 

Treanor  ▼.  Manhattan  R.  Co.,  28  Abb.  N.  C.  47;  41  St  Rep.  614;  16  Supp. 
536;  21  Civ.  Pro.  364. 

If  a  patient  testifies  to  certain  transactions  had  with  a  physician,  the 
privilege  is  waived  and  the  physician  can  be  examined  as  to  the  entire  pro- 
fessional intercourse  involved. 

Rauh  V.  Deutacher  Vercio,  29  App.  Div.  483;  85  St  Rep.  086;  51  Supp. 
085. 

Marx  V.  Manhattan  R.  Co.,  56  Hun,  575;  31  St  Rep.  014;  10  Supp. 
150;  18  Civ.  Pro.  384. 

In  Morris  v.  N.  Y.  O.  &  W.  R.  Co.,  148  N.  Y.  88;  42  N.  E.  410;  O'Brien,  J., 
says  (p.  93)  that  Treanor  v.  Manhattan  R.  Co.,  28  Abb.  N.  C.  47;  21  Civ. 
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guardian  of  the  person  is  the  most  appropriate  person  to  make 
the  waiver;  for  to  this  guardian  are  confided  the  rights  which 
pertain  to  the  person  of  the  infant,  and  through  him,  as  an 
agent,  the  state  exercises  functions  as  to  the  person  of  the  infant 
such  as  the  infant,  if  sui  juris,  would  exercise.  That  is  to  say, 
this  guardian,  as  to  purely  personal  matters  can,  within  the 
scope  of  his  functions,  do  as  his  ward,  acting  rationally,  would, 
if  sui  juris.  Woemer,  Guardianship,  1,  2.  The  right  of  waiver 
given  by  the  statute  has  been  held  to  be  one  which  pertains  to  the 
person  and  character  of  the  patient,  and  not  such  as  belongs  to  a 
representative  of  property  rights.  In  Westover  v.  Etna  Insur- 
ance Co.,  99  N.  Y.  66, 1  N.  E.  104,  it  was  said : 

"An  executor  or  Administrator  does  not  represent  the  decei^sed  for  the 
purpose  of  making  such  a  waiver.  He  represents  him  simply  in  reference,  to 
rights  of  property,  and  not  in  reference  to  those  rights  which  pertain  to  the 
person  and  character  of  the  testator." 

This  case  presents  a  reason  for  holding  that  the  guardian  of 
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Pro.  364;  41  St  Rep.  614;  16  Supp.  636,  pushes  the  principle  too  far  and 
that  Marx  y.  Manhattan  K.  Co.  may  he  open  to  some  doubt. 

The  cross-examination  of  a  plaintiff,  suing  for  personal  injuries,  as  to 
prior  physicial  condition  and  physicians  consulted,  ailments  etc.,  cannot  ef- 
fect a  waiver  of  privilege  so  as  to  permit  the  defendant  to  introduce  the  tes^ 
timony  of  such  physicians. 

Butler  ▼.  Manhattan  R.  Co.,  3  Misc.  453;  52  St.  Rep.  408;  23  Supp.  163; 
30  Abb.  N.  C.  78;  AfTd  143  N.  Y.  630;  37  N.  E.  826. 

2.  Calling  phyaioian  or  attorney  aa  witness. 

Calling  his  attorney  to  testify  as  to  a  communication  is  a  sufficient  waiver 
of  the  privilege. 

Smith  V.  Crego,  64  Hun,  22;  26  St.  Rep.  64;  7  Supp.  86. 

The  mere  calling  of  a  physician  as  a  witness  by  the  personal  representa- 
tive of  the  patient  does  not  amount  to  a  waiver  of  the  privilege.  In  the  ab- 
sence of  Un  express  waiver,  an  objection  to  the  disclosure  of  professional 
communications  by  the  physician  ia  well  taken  by  the  adverse  party. 

Holcomb  V.  Harris,  42  App.  Div.  363;  93  St.  Rep.  160;  59  Supp.  160. 

But  see  Alberti  v.  N.  Y.  L.  E.  &  W.  R.  Co.  118  N.  Y.  77,  86;  23  N.  E.  36. 
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the  person  should  be  preferred  to  the  guardian  of  the  property 
for  the  purpoaeB  of  the  waiver,  but  is  not  an  authority,  as  is 
claimed,  for  the  proposition  that  the  waiver  cannot  be  made  by 
a  proper  representative.  In  Alberti  v.  N.  Y,,  L.  E.  &  W.  Bail- 
road  Co.,  118  N.  Y.  77 ;  23  N.  E.  35,  an  attorney  was  held  W  bo 
a  proper  representative  for  the  purpose.  The  guardian  should, 
however,  never  be  permitted  to  make  a  waiver  prejudicial  to  Uic 
interests  of  his  ward ;  but  it  does  not  se^i  that  it  is  necessary 
that  it  should  affirmatively  appear,  upon  a  waiver  by  such  a 
guardian,  that  the  waiver  is  a  benefit  to  the  infant.  The  guar^ 
dian  may  be  permitted  to  exercise  his  own  judgment  with  r^ 
spect  to  the  question  of  prejudice  to  the  child,  and,  imless  callcl 
upon  to  do  so,  no  showing  need  be  made  by  him  primarily  in 
order  to  be  able  to  make  the  waiver.  It  is  quite  true  that  ordi- 
narily a  guardian  cannot  bind  the  ward  to  his  prejudice,  but,  to 
require  interference  with  a  guardian's  actions,  it  must  at  least 
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A  client  who  examines  hit  counsel  as  a  witness  cannot  object  that  the 
transaction  testified  to  is  privileged. 

Masterton  v.  Boyca,  24  St.  Rep.  19S;  0  Supp.  65;  2  Silv.  S.  Ci.  205. 

It  is  too  late  to  claim  the  privilege  after  the  professional  communications 
have  been  the  subject  of  examination  and  cross-examination,  without  objec- 
tion to  their  disclosure  by  the  physician.    Such  delay  amounts  to  a  waiver. 

Hoyt  V.  Hoyt>  112  N.  Y.  493;  20  N.  E.  402. 

The  examination  by  the  patient  of  one  of  three  successive  physicians  who 
treated  her  does  not  waive  the  privilege  as  to  the  other  two  physicians. 

Hope  V.  Troy  &  L.  R.  Co.  40  Hun,  438;  Aff'd  110  N.  T.  643;  17  N.  £.  873. 

A  patient  does  not  waive  the  privilege  of  the  statute  as  to  a  particular 
physician  by  calling  in  his  own  behalf  other  physicians  as  to  his  physical 
condition  anterior  to  and  subsequent  to  the  time  as  to  which  the  privilege  is 
claimed. 

Barker  v.  Cunard,  S.  S.  Co.,  Limited,  01  Hun,  496;  70  St  Rep.  838;  36 
Supp.  256,  26  Civ.  Pro.  108;  Aflf'd  167  N.  Y.  693;  61  K  E.  1089. 

Where  two  physicians  visit  a  patient  professionally  at  the  same  time  in 
eonsultation  and  the  patient  calls  one  of  them  and  examines  him  in  her  own 
behalf  as  to  professional  communications  on  that  occasion,  the  privilege  of 
objecting  to  the  testimony  of  the  other  physican  as  to  the  transactions  on 
such  occasion  is  waived. 

Morris  V.  N.  Y.  0.  &  W.  R.  Co.  148  N.  Y.  88;  42  N.  E.  410.    In  the  case 
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appear  that  there  is  reason  to  believe  that  the  ward  will  be  pre- 
judiced. The  guardian  is  not  obliged  to  show  that  the  infant 
will  not  be  prejudiced,  until  properly  called  upon.  In  the  pres- 
ent case  it  does  not  appear  that  the  ward  was  in  any  way  prej- 
udiced by  the  waiver,  or  that  the  guardian  could  not,  prior  to 
the  waiver,  have  shown  that  the  ward  would  not  be  prejudiced, 
had  it  been  required  of  him.  But,  from  all  the  circumstances, 
it  seems  fair  to  presume  that  there  was  no  prejudice.  Of  course, 
the  ward  would  not  be  so  bound  by  a  guardian's  waiver  that  he 
could  not  at  any  later  time  assert  his  privilege,  if  it  appeared 
that  the  waiver  had  been  to  his  prejudice ;  and  so,  as  to  him,  the 
rule  that  the  privilege,  if  once  waived,  is  waived  forever,  does 
not  apply,  under  all  circumstances. 

It  is  claimed  that,  as  the  infant  was  not  a  party  to  the  action 
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last  cited  it  was  said  "the  plaintiff  could  not  faever  )ier  privilege  and  waive  i' 
in  part  and  retain  it  in  part.  If  she  waved  it  at  all  it  then  ceased  to  exist, 
not  partially,  but  entirely.  .  .  .  The  whole  question  turns  upon  the  le- 
gal consequences  of  the  plaintifT's  act  in  calling  one  of  the  physicians  as  a 
witness.  She  then  completely  uncovered  and  made  public  what  before  was 
private  and  confidential.  It  amounted  to  a  consent  on  her  part  that  all 
who  were  present  at  the  interview  might  speak  freely  as  to  what  took  place. 
The  seal  of  confidence  was  removed  entirely,  not  merely  broken  into  two 
parts  and  one  part  removed  and  the  other  retained." 

Record  t.  Saratoga  Springs,  46  Hun,  448;  12  St.  Rep.  305;  27  Week.  Dig. 
500;  AfPd,  120  N.  Y.  646;  24  N.  E.  1102,  was  overruled  by  the  case  last 
cited. 

If  the  client  produces  his  attorney  and  examines  him  in  chief  aa  to  trans- 
actions between  them,  he  cannot  shield  the  attorney  from  cross-examination 
in  relation  thereto  by  a  claim  of  privilege. 

Stetson  V.  Brennan,  21  App.  Div.  652;  82  St.  Rep.  601;  48  Supp.  601. 

If  a  client  by  a  subpoena  duces  tecum  compels  his  former  attorney  to  pro- 
duce documents  delivered  to  the  attorney  in  the  course  of  his  professional 
employment,  he  thereby  waives  the  privilege  protecting  such  documents 
from  disclosure  and  his  adversary  is  entitled  to  put  them  in  evidence. 

Matter  of  Hoyt,  7  Civ.  Pro.  374. 

8.  In  applications  for  insurance. 
As  already  stated  the  amendment  of  1899  radically  changed  the  rule  ai 
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in  which  the  waiver  is  made,  the  waiver  was  of  no  effect.  This 
point  is  without  merit  We  have  been  unable  to  discover  any 
sufficient  reason  for  confining  an  infant's  right  to  waive  to  any 
particular  action,  or  for  holding  that  tlie  infant's  interest  must 
be  so  involved  that  the  waiver  will  be  to  his  pecuniary  advan- 
tage. It  may  be  an  infant's  interest,  beyond  any  requirement 
for  the  privacy  allowed  by  the  statute,  to  waive,  that  the  ends  of 
justice  be  furthered.  An  infant  is  a  citizen,  and  presumably  in- 
terested in  all  that  concerns  the  welfare  of  the  state,  and,  among 
other  things,  ordinarily,  in  a  disclosure  of  the  truth,  when  the 
administration  of  justice  requires  it. 

A  point  is  made,  that  the  father  could  not  waive  the  privilege, 
because  he  was  a  party  to  the  action,  and  interested  in  having 
the  evidence  of  the  physician.  It  may  be  a  fitting  answer  that 
it  does  not  appear  that  the  father  knew  what  the  testimony  of 
the  physician  would  be,  prior  to  the  making  of  the  waiver,  and 

Waivbk  of  Privilbqb  or  Comm!I'«icatton8  to  Attorney  or  Phtbicun,— 

continued. 

to  waivers  in  applications  for  insurance  and  the  decisions  are  chiefly  of  value 
in  cases  where  the  policies  were  issued  prior  to  thd  amendment. 

A  waiver  by  the  insured  as  to  his  own  physician  could  not  operate  to  re- 
move the  privilege  as  to  relatives  referred  to  in  the  application  for  insurance 
in  which  the  waiver  as  to  himself  was  contained. 

Davis  V.  Supreme  Lodge  Knights  of  Honor,  35  App.  DIv.  864;  88  St. 
Rep.  1023;  54  Supp.  1023. 

A  waiver  made  in  an  application  for  insurance  prior  to  the  amendment  of 
1891  to  9  83G  of  the  Code  of  Civil  Procedure  (which  amendment  required 
the  w*aiver  to  be  made  on  the  trial )  is  effective  and  will  permit  disclosures 
by  a  physician,  notwithstanding  such  intervening  amendment. 

Foley  V.  Royal  Arcanum,  151  N.  Y.  196;  45  N.  E.  456.  This  was  on  the 
ground  thli^  such  waiver  was  a  part  of  the  contract  which  the  subsequent 
amendment  could  not  change. 

The  waiver  by  the  insured  contained  in  his  application  for  insurance  is 
sufficient  to  remove  the  seal  of  secrecy  from  the  information  acquired  by  a 
phypician. 

Holden  v.  Metropolitan  Life  Ins.  Co.  11  App.  Div.  426;  76  St.  Rep.  310; 
42  Supp.  310. 

This  decision  was  made  with  reference  to  §  836  of  the  Code  of  Civil  Pro- 
ceduie  as  changed  by  the  amendment  of  1891  which  required  the  waiver  to 
be  made  "upon  the  trial  or  examination."    This  case  followed  Dougherty  T. 
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thaty  at  mosty  a  presumption  is  permissible  that  he  knew  that  a 
disclosure  would  not  be  prejudicial  to  the  ward,  but  that  this  is 
not  enough  to  show  that  he  knew  that  the  testimony  would  be  of 
advantage  to  him,  or  that  it  was  of  interest  to  him  individually 
to  make  the  waiver,  beyond  an  interest  that  the  truth  be  known. 
We  believe  that  the  mere  fact  that  the  father  was  plaintiff  did 
not,  under  the  circumstances,  affect  his  power  to  make  the 
waiver;  but,  even  if  it  did,  the  mother,  being  present,  should, 
from  the  circumstances,  be  presumed  to  have  acquiesced  in  the 
waiver,  and  this  would  suffice  to  validate  it,  for  she  was  joint 
guardian,  with  powers  and  rights  equal  to  those  of  the  father. 
Domestic  Relations  Law  (Laws  1896,  c.  272)  §  61.  This  law 
places  the  father  and  mother  upon  strict  legal  equality.    People 
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coQtiuned. 

Metropolitan  Life  Ins.  Co.  87  Hun,  15;  67  St.  Rep.  489;  33  Supp.  873,  in 
which  Dykman,  J.,  said,  "The  statute  imposed  silence  upon  the  physician 
for  the  protection  of  the  patient.  The  legislature  locked  up  the  secret  and 
gave  the  key  to  the  patient.  He  can  forego  the  privilege  and  unlock  the 
mouth  of  the  doctor.  The  statute  requires  that  to  be  done  expressly  upon 
the  trial,  but  there  is  no  method  prescribed  for  the  accomplishment  of  the 
object.  If  the  patient  be  alive,  an  entry  upon  the  record  at  the  trial  by  his 
counsel  would  be  sufficient.  In  case  of  his  inability  to  attend  the  trial,  a 
written  stipulation,  signed  by  him,  and  entered  upon  the  record,  would  re- 
move the  prohibition.  That  being  so  it  must  be  immaterial  when  the  stip- 
ulation is  signed.  In  this  case  it  was  signed  long  before  the  trial  in  antici- 
pation of  that  event  and  with  the  design  of  having  it  used  thereat.  It  can- 
not be  assumed  that  the  insertion  of  the  stipulation  in  the  application  was 
an  idle  cer^nony.  It  was  important  to  the  company  and  entirely  within 
the  competence  of  the  insured.  The  reasonable  construction  of  the  statute, 
therefore,  is  that  the  provisions  are  expressly  waived  upon  the  trial  if  a 
proper  stipulation  to  that  effect  be  produced  thereat  and  entered  upon  the 
record,  regardless  of  the  time  when  the  waiver  was  executed." 

Where  a  contract  of  insurance  makes  the  proofs  of  death  evidence  of  the 
facts  therein  stated,  the  beneficiary,  by  presenting  the  proofs  of  deafii, 
waives  any  privilege  which  may  pertain  to  disclosures  made  by  the  physi- 
cian who  makes  out  such  proofs  and  cannot  thereafter  object  to  anything  in 
such  proofs  as  privileged. 

Proppe  V.  Metropolitan  lafe  Ins.  Go.  13  Misc.  266;  68  St.  Rep.  223;  34 
Supp.  172. 
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V.  Brooks,  85  Barb.  86 ;  Same  v.  Boice,  30  Barb.  309.    In  New 
York  and  other  states  the  right  to  waive  the  statutory  privilege 
referred  to  existed  before  the  passage  of  ariv  statute  specificallj 
allowing  a  waiver.    See  Johnson  v.  Johnson,  14  Wend.    637 ; 
Morris  v.  Morris,  119  Ind.  841 ;  21  N.  E.  918 ;  Eraser  v.  Jenni- 
son,  42  Mich.  206 ;  3  N.  W.  882.    And  the  right  to  waiver  after 
the  death  of  the  patient  was  also  allowed.    Staunton  v.  Parker, 
19  Hun,  55 ;  Penn.  Mut  Life  Insurance  Co.  v.  Wiler,  100  Ind. 
92.    It  seems,  the  courts  quickly  construed  section  834  and  simi- 
lar statutes  as  not  prohibiting  a  waiver,  so  as  to  give  effect  to  the 
legislative  intent  that  the  statute  should  not  be  so  construed  as  to 
aid  in  suppressing  the  truth,  to  the  injury  of  the  person  whom 
it  was  sought  to  protect.    After  the  enactment  of  section  836 
the  court  of  appeals  (Westover  v.  Etna  Insurance  Co.,  99  K.  T. 
66 ;  1  N.  E.  104)  held  that  an  executor  could  not  make  the 
waiver ;  and  soon  thereafter,  by  a  Code  amendment,  an  executor 

Waiver  op  Privilege  of  Communtcattons  to  Attorney  or  Physician,— 
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4.  Bubacrihing  witnesses.  \ 

Even  before  the  amendment  of  1892  expressly  permitted  an  attorney  who 
is  a  subscribing  witness  to  a  will  to  testify  as  to  the  making  of  the  same  by 
his  client,  it  was  held  that  the  request  of  the  testator  to  his  attorney  to  wit- 
ness the  will  worked  a  waiver  of  privilege  as  to  the  res  gestm  of  the  trans- 
action. 

Matter  of  Coleman,  111  N.  Y.  220;  19  N.  E.  71. 

A  request  to  an  attorney  to  become  a  witness  to  a  will  prepared  by  him 
is  a  waiver  by  the  client  of  the  privilege  as  to  all  communications  and  trans- 
actions had  between  the  testator  and  the  attorney  in  reference  to  the  wilt, 
notwithstanding  an  express  written  request  of  the  testator  that  certain  of 
such  communications  be  regarded  as  confidential. 

Matter  of  Lamb,  21  Civ.  Pro.  324;  18  Supp.  173.    . 

The  waiver  implied  from  a  request  to  the  attorney  to  witness  a  will  does 
not  extend  to  other  transactions  than  those  immediately  surrounding  the 
execution  of  the  will. 

Matter  of  Bedlow,  67  Hun,  408;  51  St  Rep.  782;  22  Supp.  290. 

Pennitting  an  attorney  to  be  a  subscribing  witness  to  a  contract  prepared 
by  the  attorney  for  his  client  is  a  waiver  of  the  privilege  attending  any 
communications  relating  thereto. 

Doheny  v.  Lacy,  42  App.  Div.  218;  93  St.  Rep.  724;  69  Supp.  724. 


NEW  YOEK  ANNOTATED  CASES.  357 

1900]  Cor^  T.  Bolton. 

was  allowed  to  mal^e  it  under  certain  circuinstances.  It  has 
never  been  decided  that  a  waiver  could  not  be  made  by  a  proper 
representative.  In  39  Cent.  Law  J.  114,  many  cases  of  waiver 
by  representatives  are  referred  to.  It  was  allowed  to  be  done  by 
an  attorney  in  Alberti  v.  N.  Y.,  L.  E.  &  W.  Railroad  Co.,  118 
N.  Y.  77 ;  23  N.  E.  35 ;  the  court  of  appeals  saying : 

"An  attorney  must  be  deemed  to  so  far  represent  a  client  as  to  be  author- 
ized in  bis  behalf  to  waive  the  privilege^  and  remove  the  seal  of  secrecy  to 
the  evidence  that  he,  in  his  judgment,  saw  fit  to  offer  for  and  in  behalf  of 
his  dient." 

In  Nevada  (State  v.  Depoister,  25  Pac.  1000)  parents  were 
allowed  to  make  the  waiver  on  behalf  of  an  infant 

Whether  a  guardian  ad  litem,  in  a  proper  case,  can  make  the 
waiver,  it  is  not  now  necessary  to  determine.  The  question  as 
to  the  particular  guardian  by  whom  the  waiver  cap  be  made  in 
an  action  in  which  the  infant  is  a  party  may  be  of  importance 
in  a  court  having  general  chancery  power,  as  such  a  court,  hav- 
ing the  inherent  power  over  the  personal  affairs  of  infants 
within  its  jurisdiction,  is  charged  with  the  duty  of  attending  to 
it  that  the  infant's  interests  are  in  no  way  prejudiced.  In  re 
Frits,  2  Paige,  374.  And,  after  allowance  of  the  waiver  of  a 
guardian  ad  litem  or  the  guardian  of  the  person  by  such  a  court, 
no  one  should  be  heard  to  complain,  except  the  infant.  In  cases 
of  waiver  on  behalf  of  a  person  under  a  disability  this  court  has 
the  power  to  investigate  of  its  own  motion  to  ascertain  whether 
the  infant's  interests  warrant  a  waiver ;  and  this  even  though  an 
arrest  of  the  progress  of  the  trial  be  necessitated.  In  re  Price, 
67  N.  Y.  235.  We  are  of  the  opinion  that  parents,  being  the 
natural  guardians,  and  so  the  guardians  of  the  person,  can  make 
the  waiver. 

There  is,  in  addition  to  the  question  before  referred  to,  one  as 
to  whether  the  waiver  sought  to  be  made  was  made  on  behalf  of 
the  child.  Upon  this  point  it  is  sufficient  to  say  that  the  words 
used  at  the  trial  must  be  considered  in  the  light  of  the  circum- 
stances. The  matter  before  the  court  at  the  time  was  as  to  a  pa- 
tient's privilege,  and  there  was  no  other  patient  than  the  infant. 
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Another  point  presented  is  that  evidence  as  to  pain  was  erro- 
neously admitted.  The  pain  was  to  some  extent  descriptive  of 
the  injury,  but  in  view  of  the  statements  to  the  jury  by  the  courti 
and  the  instructions,  it  seems  that  this  evidence  did  not  preju- 
dice the  defendant. 

The  judgment  is  affirmed,  with  costs. 

Tbuax,  p.  J.,  concurs. 

Scott,  J.  (dissenting).  The  defendant,  as  alleged  in  the 
complaint,  assaulted  and  injured  the  plaintiff's  son,  an  infant 
aged  about  17  years.  The  father  now  sues,  not  in  his  son's 
right,  but  in  his  own,  for  the  loss  of  his  son's  services,  and  the 
expenses  of  his  medical  attendance.  Upon  the  trial  the  plaintiff 
caUed  as  a  witness  the  physician  who  had  attended  the  boy,  who 
was  permitted,  notwithstanding  the  defendant's  objection,  to 
testify  as  to  information  he  obtained  as  to  the  boy's  injuries 
while  attending  and  treating  him.  It  is  clear  from  the  evidence 
that  the  boy  bore  to  the  witness  the  relation  of  a  patient,  and  that 
all  the  information  the  witness  obtained,  and  to  which  he  testi- 
fied, was  acquired  while  attending  the  boy  as  a  patient  The 
boy  himself,  who  was  about  17  years  of  age,  was  a  witness  upon 
the  trial,  and  apparently  was  present  in  court  when  the  physi- 
cian testified.  He  was  not,  however,  asked  to  waive  his  privilege 
with  regard  to  the  physician's  evidence ;  and  it  is  not,  therefore, 
necessary  to  consider  the  question  of  the  competency  of  a  lad  of 
that  age  to  effectually  waive  the  purely  personal  privilege  of 
keeping  closed  his  physician's  mouth, — a  waiver  which  could 
involve  no  surrender  of  any  valuable  right,  or  loss  of  any  mate- 
rial advantage.  The  father  did,  however,  undertake,  in  his 
son's  behalf,  to  waive  the  privilege,  and  the  physician  was  there- 
upon permitted  to  testify.  The  exception  to  this  ruling  raises 
the  only  important  question  presented  upon  appeal. 

Section  834  of  the  Code  of  Civil  Procedure  is  most  explicit 
and  peremptory.  It  provides  that  a  physician  "shall  not  be  al- 
lowed to  disclose  any  information  which  he  acquired  in  attend- 
ing a  patient,  in  a  professional  capacity,  and  which  was  neces- 
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sary  to  enable  him  to  act  in  that  capacity/'  It  is  not  easy  to  see 
how  any  words  could  have  been  adopted,  making  a  physician's 
disqualification  more  absolute.  The  legislature  has,  however, 
prescribed  certain  conditions  under  which  such  testimony  may 
be  received;  and,  in  order  to  uphold  the  ruling  of  the  learned 
trial  justice,  it  must  appear  that  there  was  presented  to  him  a 
condition  of  affairs  under  which  the  physician's  evidence  is  de- 
clared to  be  admissible.  At  the  time  of  the  trial  of  this  action, 
chapter  53,  Laws  1899,  had  not  yet  gone  into  effect ;  and  the 
only  provision  of  law  under  which  a  physician  could  testify  dur- 
ing the  lifetime  of  the  patient  was  that  contained  in  section  836 
of  the  Code  of  Civil  Procedure,  which  provided  that  section  834 
should  apply  to  any  examination  of  a  person  as  a  witness,  "un- 
less the  provisions  thereof  are  expressly  waived  upon  the  trial 
or  examination  by  the  *  *  *  patient"  An  examination  of 
some  of  the  leading  cases  in  this  state  upon  the  subject  of  re- 
ceiving the  testimony  of  physicians  will  serve  to  show  how  rigid- 
ly the  statutory  inhibition  has  been  maintained,  and  with  what 
persistency  all  attempts  to  evade  it  have  been  defeated.  In 
Edington  v.  Mutual  Life  Insurance  Co.,  67  N.  Y.  185,  the  court 
of  appeals  said : 


«r 


'The  statute  is  very  explicit  in  forbidding  a  physician  from  disclosing 
any  information  received  by  him  which  is  necessary  to  enable  him  to  pre- 
scribe for  a  patient  under  his  charge.  It  is  a  just  and  useful  enactment,  in- 
troduced to  give  protection  to  those  who  were  in  charge  of  physicians,  from 
the  secrets  disclosed  to  enable  them  properly  to  prescribe  for  diseases  of  the 
patient.  To  open  the  door  to  the  disclosure  of  secrets  revealed  on  the  sick 
bed,  or  when  consulting  a  physician,  would  destroy  confidence  between  the 
physician  and  patient,  and,  it  is  easy  to  see,  might  tend  very  much  to  pre- 
vent the  advantages  and  benefits  which  fiow  from  this  confidential  relation- 
ship," 


In  Grattan  v.  Metropolitan  Life  Insurance  Co.,  80  N.  Y. 
281,  an  attempt  was  made  to  introduce  evidence  of  a  physician 
after  the  death  of  the  patient,  so  that,  if  the  patient's  consent 
alone  could  open  his  lips,  they  must  remain  closed  forever.  The 
court  refused  to  permit  the  statute  to  be  violated ;  saying  in  ref- 
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erence  to  it,  and  speaking  of  information  acquired  bj  the  physi- 
cian while  treating  a  patient : 

''The  information  so  obtained  must  remain  inclosed  with  him,  for  he  is 
forbidden  by  statute  to  disclose  it.  The  word  must  be  taken  in  its  fullest 
sense.  He  must  not  tell  it,  not  because  the  patient  declared  the  communis 
cation  to  be  confidential,  or  because  the  physician  considered  it  so,  but  be- 
cause the  statute  says  that  the  communication  to  him  shall  not  be  by  him 
disclosed  or  told.  Any  other  rule  will  annul  the  statute,  and  permit  it  to  be 
evaded.  *  •  •  The  court  need  lay  down  no  rule.  The  statute  is  the  rule, 
and  we  are  merely  to  inquire  whether  the  case  comes  within  it." 

The  rule  of  evidence  referred  to  was  exhaustively  considered 
in  Westover  r.  Etna  Insurance  Co.,  99  N.  Y.  66 ;  1  N.  E.  104. 
This  was  an  action  upon  a  life  insurance  policy  issued  to  plain- 
tiff's testator.  The  legislature  had  in  1877  adopted  section  836 
of  the  Code,  but,  as  then  enacted,  it  permitted  a  waiver  only  by 
the  patient ;  making  no  provision  for  a  waiver  by  any  one  after 
the  patient's  death.  The  plaintiff,  as  the  patient's  executor, 
and  for  the  benefit  of  his  estate,  sought  to  examine  his  physician. 
If  the  court  would  in  any  case  be  disposed  to  mitigate  or  con- 
strue away  the  absolute  prohibition  of  the  statute,  here  was  pre- 
sented a  case  to  induce  such  action.  The  court  of  appeals,  how- 
ever, remained  unshaken  in  its  attitude  respecting  the  statute, 
saying : 

"It  is  thus  seen  that  clergymen,  physicians,  and  attorneys  are  not  only 
absolutely  prohibited  from  making  the  disclosures  mentioned,  but  that  by 
an  entirely  new  section  it  is  provided  that  the  seal  of  the  law  placed  upon 
such  disclosures  can  be  removed  only  by  the  express  waiver  of  the  person 
mentioned.  There  does  not  seem  to  be  left  any  room  for  construction.  The 
sections  are  absolute  and  unqualified.  These  provisions  of  law  are  founded 
upon  the  public  policy,  and,  in  all  cases  where  they  apply,  the  seal  of  the 
law  must  forever  remain,  until  it  is  removed  by  the  person  confessing  or  the 
patient  or  the  client.  •  •  *  Without  further  discussion  or  citation  of 
authorities,  we  think  the  statute  admits  of  no  other  construction  than  that, 
where  the  evidence  comes  within  the  prohibition  of  the  statute,  its  recep- 
tion, if  objected  to,  can  be  justified  only  when  the  patient,  penitent^  or 
client,  as  the  case  may  be,  waives  the  protection  the  statute  gives  him." 

In  Renihan  v.  Dennin,  10.3  N.  Y.  573;  9  N.  E.  320,  which 
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involved  the  validity  of  a  will,  the  court  of  appeals  reiterated 
its  ruling  as  to  the  impossibility  of  receiving  a  physician's  tes- 
timony at  all  after  the  patient's  death;  recognizing  and  com- 
menting upon  the  inconvenience  of  the  rule  in  testamentary 
cases  and  in  actions  upon  life  insurance  policies.  The  decision 
in  this  case  in  1886,  following  the'  Westover  Case  in  1885, 
doubtless  led  to  the  amendment  of  section  836  in  1892,  permit- 
ting the  waiver  to  be  made  in  certain  cases  by  specified  personal 
representatives  of  a  decedent.  These  cases,  and  numerous  oth- 
ers that  might  be  cited,  serve  to  demonstrate  the  jealous  car€ 
with  which  the  courts  of  this  state  have -enforced  the  letter  of  the 
statute,  leaving  to  the  legislature  the  determination  of  the  cir- 
cumstances under  which  a  physician's  evidence  may  be  re- 
ceived ;  never  by  any  chance  relaxing  the  strictest  rule  of  ex- 
clusion within  the  language  of  the  statute,  save  in  a  single  in- 
stance, when,  in  a  criminal  case,  a  physician  who  had  attended 
a  murdered  man  was  permitted  to  testify  against  his  murderer. 
Pierson  v.  People,  79  N.  Y.  424.  As  was  pointed  out  in  Grat- 
tan  V.  Insurance  Co.,  supra,  this  exception  to  the  general  rule 
was  recognized  as  one  proper  to  be  made,  in  accordance  with  the 
general  principle  which  makes  the  safety  of  the  citizen  the  para- 
mount law  of  the  land.  It  furnishes  no  argument  for  a  widen- 
ing of  the  rule  in  civil  actions.  The  statute  makes  no  provision 
for  a  waiver  in  behalf  of  an  infant  by  a  parent  or  guardian,  and 
no  such  waiver  can  be  effectiyely  made  unless  there  be  some- 
thing in  the  relation  of  a  parent  to  his  child,  or  a  guardian  to  his 
ward,  which  implies  the  authority  to  act  for  the  child  or  ward 
in  making  such  a  waiver.  A  father  is  for  certain  purposes  the 
natural  guardian  of  his  son's  person,  but  the  power  and  author- 
ity, even  over  the  person,  are  far  from  being  unlimited.  The 
fundamental  idea  underlying  all  guardianships  is  that  the  state 
owes  to  the  infant  the  duty  of  protection,  and  the  guardian  is 
but  the  agent  or  instrument  of  the  state  in  fulfilling  that  duty. 
The  relation  of  a  guardian  to  his  ward — even  that  of  a  natural 
guardian — is  created  solely  for  the  benefit  of  the  ward,  and  not 
at  all  for  the  benefit  of  the  guardian.    It  implies  the  possession 


362  VOLUME  VIL 


Appellate  Term. 


by  the  guardian  of  power  to  do  that  which  will  be  beneficial  to 
the  ward^  but  carries  with  it  no  implication  of  power  to  do  any- 
thing by  virtue  of  the  relation  of  guardian  which  will  benefit  the 
guardian  alone  in  his  individual  capacity.  In  other  words,  a 
man  cannot  do  an  act  as  guardian  which  he  could  not  do  if  he 
were  not  guardian,  if  the  result  of  that  act  will  be  for  his  own 
benefit  alone.  The  office  of  guardian  carries  no  such  power  with 
it  If  this  was  the  son's  action  for  damages,  and  his  attorney 
or  his  guardian  ad  litem  sought  to  waive  the  privilege  in  his  be- 
half,  and  for  his  benefit,  a  different  question  would  be  pr^ented, 
which  it  is  not  necessary  to  determine  here.  The  action  is  not 
the  son's,  but  the  father's.  It  is  prosecuted  by  the  father,  not  in 
his  son's  rights  but  in  his  own ;  and  its  fruits  are  to  be  enjoyed 
by  him  alone,  without  any  legal  right  to  participation  therein 
by  the  son.  So  far  as  this  action  is  concerned,  he  is  not  his  son's 
guardian,  and  stands  towards  him  in  no  other  or  better  position 
than  a  stranger.  In  fact,  he  stands  in  precisely  the  same  position 
as  would  a  master  to  whom  the  boy  had  been  indentured,  and  it 
would  scarcely  be  seriously  contended  in  an  action  by  such  a 
master  for  loss  of  the  services  of  his  apprentice  that  the  master 
could,  under  the  statute,  take  the  boy's  place,  to  waive  the  privi- 
lege. It  may  be  that  the  plaintiff  will  be  inconvenienced  by  los- 
ing the  testimony  of  the  physician,  but  that  argument  cannot  be 
allowed  to  defeat  the  operation  of  a  plain  and  peremptory  stat- 
utory disqualification.  The  plaintiffs  in  Westover  v.  Insurance 
Co.  and  other  cases  above  cited  were  at  least  as  much  inconven- 
ienced. Much  greater  inconvenience  would  be  likely  to  result 
if  we  were  to  attempt  by  strained  and  forced  construction  to  ex- 
tend the  exceptions  to  the  prohibition  of  the  statute  beyond  the 
strict  letter  of  the  law;  for,  as  was  said  in  Balguy  v.  Broad- 
hurst,  1  Sim.  (N.  S.)  Ill,  "I  am  sure  that  it  is  most  inconven- 
ient to  have  a  rule  laid  down,  and  the  courts  struggling  to  avoid 
it."  That  the  defendant  was  entitled  to  object  to  the  admission 
of  the  evidence  is  decided  in  the  Westover  Case,  supra.  The 
judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 
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WELGUS  V.  WILKINSON. 

[50  App.  Div.  1;  97  St.  Rep,  617;  6S  Supp.  317.] 

{Supreme  Court,  Appellate  Division,  Fourth  Department.  March  27, 1900.} 

1.    JuencBS  OF  thb  Peace — Actions  iNvoLvnra  Title  to  Real  Pbopbbtt — 
— ^Removal  to  Sitpbeme  Court — ^Pleadino. 

Code  Ciy.  Pro.  8  2057,  provides  that  on  removal  of  an  action  involving- 
title  to  real  property  from  a  justice's  comrt  to  the  supreme  court,  tho 
plaintiff  must  complain  for  the  same  cause  of  action  only.  The  com- 
plaint in  trespass  before  a  justice  alleged  that  defendant's  cattle  tres- 
passed on  Undd  rented  and  in  possession  of  plaintiff,  and  destroyed  the 

Note — ^Pleadings  in  Action  Removed  from  Justice's  Court  bt  Plea  or 

Title. 

"In  the  new  action,  to  be  brought  after  an  action  before  a  justice  is  dis- 
continued, by  the  delivery  of  an  answer  and  an  undertaking  as  prescribed  in 
the  last  six  sections  of  this  act,  the  plaintiff  must  complain  for  the  same 
cause  of  action  only,  upon  which  he  relied  before  the  justice;  and  the  de- 
fendant's answer  must  set  up  the  same  defense  only  which  he  made  before 
tlie  justice." 

Code  of  Civil  Procedure,  §  2957. 

The  complaint  in  the  new  action  may  be  different  in  form  but  if  it  is  ad- 
dressed to  the  same  cause  of  action,  as  was  the  complaint  in  the  justice's 
court,  it  complies  with  the  requirement  of  the  statute. 

People  v.  Albany  Common  Pleas,  19  Wend.  123. 

Even  when  the  old  code  (Code  of  Procedure  S  60)  provided  that  "the  an- 
swer of  the  defendant  shall  be  the  same  which  he  made  before  the  justice,'^ 
the  court  of  appeals  indicated  that  only  the  same  substantial  defense  was 
meant. 

Wiggins  V.  Tallmadge,  7  How.  Pr.  404. 

In  the  case  last  cited  that  court  said:  "The  code  (9  60)  provides  that  'the 
answer  of  the  defendant  shall  be  the  same  which  he  made  before  the  jus- 
tice.' This  a  right  secured  to  the  plaintiff  and  introduced  for  his  benefit; 
that  the  defendant  having  by  one  answer  ousted  the  jurisdiction  of  the  jus- 
tice shall  not  resort  to  a  different  defense  in  the  supreme  court.  The  section 
likewise  provides  that  'the  plaintiff  shall  complain  for  the  same  cause  of 
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crops  thereon.  The  defendant  answered,  denying  title  of  plaintiflTa  les- 
sor, and  on  removal  to  the  supreme  court  plaintiff,  in  his  complaint^  al- 
leged in  addition  that  defendant  and  his  cattle  otherwise  injured  said 
premises."  Beld  that  the  complaint  in  the  new  action  contained  the 
same  cause  of  action  as  the  original  one. 

2.  Samb— Lack  of  Iokntitt  of  Cause  of  Action— Bxmedt. 

Under  Code  Civ.  Pro.  |  2957,  providing  that  on  removal  of  an  action  in- 
volving title  to  real  property  from  a  justice's  court  to  the  supreme 
court  the  plaintiff  must  complain  for  the  same  cause  of  action  as  that 
set  up  in  the  complaint,  if  the  complaint  in  the  supreme  court  fails  to 
conform  to  the  complaint  in  the  justice's  court  the  defendant's  remedy 
is  by  a  motion  to  strike  it  out. 

3.  Sams—Chaitqb  of  Puea. 

Where  an  action  of  trespass  is  removed  from  a  justice's  court  to  the  su- 

Plbadikob  or  Action  Rbhovbd  fbom  Justice's  Court  bt  Plba  of 

Title,— coniinued. 

action  only  on  which  he  relied  before  the  justice.'  This  obviously  does  not 
tie  the  plaintiff  up  to  the  exact  form  of  words  that  he  used  before  the  jus- 
tice, but  only  confines  him  to  the  same  substantial  cause  of  action.  So 
likewise,  the  provision  that  the  defendant's  answer  is  to  be  the  same,  does 
not  require  the  same  identical  words,  but  only  the  same  substantial  defense." 

The  fact  that  the  declaration  before  the  justice  was  general  and  con- 
tained no  description  of  the  close,  while  that  in  the  new  action  particularly 
describes  the  close  does  not  render  the  latter  obnoxious  to  the  objection  that 
a  different  cause  of  action  is  relied  on. 

People  V.  Albany  Common  Pleas,  10  Wend.  123. 

If  the  defendant  when  sued  for  trespass  before  the  justice  rdies  upon  his 
title,  he  cannot  plead  the  general  issue  upon  the  removal  of  the  cause. 

Strong  V.  Smith,  2  Caines,  28. 

Matter  of  Drew,  6  Cow.  610. 

The  insertion  in  the  complaint  in  the  new  action  of  an  allegation  that 
the  defendant  is  a  corporation,  which  was  not  in  the  complaint  filed  with 
the  justice,  does  not  violate  the  statute  as  to  the  requirement  of  identity  of 
cause  of  action. 

Fo3f  V.  Erie  Preserving  Co.  93  N.  Y.  64. 

"This  section  [2967]  prohibits  the  plaintiff  from  alleging  in  the  supreme 
court  a  new  cause  of  action;  or  one  different  from  that  alleged  before  the 
justice;  but  it  does  not  prohibit  him  from  making  the  cause  of  action  upon 
which  he  there  relied  perfect  by  such  new  allegations  as  are  needed  for  tiiat 
purpose.  .  .  .  The  allegation  that  the  defendant  is  a  corporation  is  no 
part  of  the  cause  of  action,  but  simply  relates  to  the  character  or  capacity 
of  the  defendant." 

Id. 
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preme  courts  after  an  issue  of  title  to  real  property  has  been  raised  by 
defendant  by  a  plea  admitting  the  trespass,  but  denying  plaintiff's  title, 
the  defendant  cannot,  in  the  supreme  court,  withdraw  his  plea,  and  in- 
terpose a  general  denial. 
4.  Strikiito  Ottt  Answer — ^Motion — ^Laohbs. 

A  delay  of  six  weeks  in  moving  to  strike  out  an  answer,  occurring  in  mid- 
summer, when  little  business  is  done  in  the  courts,  will  not  be  regarded 
as  such  laches  as  will  deprive  the  party  moving  to  the  relief,  if  other- 
wise entitled  thereto. 

Williams  and  Laughlin,  JJ.,  dissenting. 

Plbadings  in  Action  Removbd  fhoh  Jubticb's  Court  bt  Plea  of 

Title  — continued. 

The  remedy  for  a  variance  of  either  complaint  or  answer  in  the  new  ac- 
tion from  that  filed  in  the  justice's  court  is  a  motion  to  strike  it  out  and  if 
not  stricken  out  the  cause  must  be  tried  upon  the  pleadings  as  they  exist, 

Luthill  V.  Clark,  11  Wend.  642. 

Luthill  V.  Clark,  12  Wend.  207. 

Where  the  d^endant  has  interposed  a  new  defense  in  the  new  action,  it 
is  not  too  late  to  move  at  the  trial  to  confine  him  to  the  defense  interposed 
in  the  Justice's  court. 

Brotherton  v.  Wright,  16  Wend.  237. 

Marsh  v.  Berry,  7  Cow.  344. 

When  the  plaintiff  sets  up  a  new  cause  of  action  and  the  defendant  pleads 
the  general  issue  the  action  is  not  to  be  regarded  as  a  continuation  of  the 
one  in  the  justice's  court  but  an  original  action,  so  far  as  determining  the 
question  of  costs. 

People  V.  Rensselaer  Common  Pleas,  2  Wend.  647. 

In  Cusson  v.  Whalon,  6  How.  Pr.  302,  Hand  J.,  intimated  that  the  usual 
amendment  of  course  within  twenty  days  after  service  of  a  pleading  was 
not  available  in 'an  action  removed  from  a  justice's  court  by  a  plea  of  title. 
This  was  said  with  immediate  referece  to  diligence  in  serving  notice  of  trial 
after  joinder  of  issue.  The  requirement  of  identity  of  cause  of  action 
would  undoubtedly  permit  an  amendment  of  course  which  affected  only  the 
form  of  the  pleading.  An  amendment  affecting  pleadings  in  matters  of  sub- 
stance in  such  an  action  could  not  be  had  even  upon  motion. 

Wendell  v.  Mitchell,  5  How.  Pr.  424. 

No  reply  being  necessary  in  the  justice's  courtj  if  one  is  served  in  the 
new  action  it  will  be  stricken  out. 

McNamara  v.  Bitely,  4  How.  Pr.  44. 

The  plaintiff  may  demur  to  defendant's  answer  in  the  new  action  notwith- 
standing no  such  issue  was  taken  in  the  justice's  courts 

Dorman  v.  Lang,  3  How.  Pr.  59. 
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Appeal  from  special  term,  Niagara  county. 

Trespass  by  Daniel  Wilgus  against  George  Wilkinson.  From 
an  order  denying  plaintiff's  motion  to  strike  out  defendant's 
answer,  plaintiff  appeals.    Reversed, 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spsino,  Wil- 
liams, and  Lauohlin,  JJ. 

C.  W.  Johnson,  for  appellant. 

Fred  M.  Acherson,  for  respondent 

Spring,  J.  An  action  of  trespass  was  commenced  in  justice's 
court,  the  charge  being  that  "during  the  six  years  prior  to  tht 
commencement  of  this  action  said  defendant's  cattle  trespassed 
upon  lands  rented  and  in  possession  of  the  above-named  plain- 
tiff, and  destroyed  thereon  grass,  herbage,  and  vegetables,  to  tlio. 
damage  of  the  plaintiff  in  the  sum  of  $50."  The  defendant  first 
answered  orally  by  a  general  denial.  He  subsequently  ousted 
the  justice  of  jurisdiction  by  interposing  an  answer  alleging  the 
title  and  possession  of  the  premises  in  one  Edgar  O'Brien, 
•coupling  the  defendant  therewith  by  the  averment  that  he  "did 
the  alleged  wrongful  acts  by  the  direction  of  the  said  Edgar 
O'Brien,"  and  by  giving  the  undertaking  required  by  section 
3952  of  the  Code  of  Civil  Procedure.  No  other  defense  was 
interposed,  and  the  action  was  discontinued.  The  plaintiff 
thereupon  deposited  with  the  justice  the  summons  and  com- 
plaint in  this  action.  The  complaint  in  the  new  action  is  some- 
what broader  than  the  one  in  the  justice's  court,  in  that  it  al- 
leges that  the  "defendant  and  his  cattle"  committed  the  tres- 
passes, and,  in  addition  to  the  specific  destruction  of  the  grass, 
adds,  "and  otherwise  injured  said  premises."  The  complaint 
then  specifies  the  land  to  which  the  trespasses  relate.  The  de- 
fendant gave  the  requisite  admission  of  service  to  the  justice, 
and  obtained  the  complaint,  and  served  an  answer  thereto,  in 
which  the   only  defense   is  a  general   denial.    A  motion   was 
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thereupon  made  to  strike  out  this  answer  as  not  conforming  to 
the  one  tendered  in  justice's  court,  and  that  motion  was  denied. 
Under  the  first  complaint  the  plaintiff  could  prove  trespasses 
committed  upon  any  lands  of  which  he  claimed  to  be  in  posses- 
sion under  lease^  so  that  the  addition  of  the  description  of  the 
land  in  the  complaint  in  this  action  was  no  variation  in  sub- 
stance. People  V.  Albany  Common  Pleas,  19  Wend.  123.  It 
was  unnecessary,  for  within  the  original  complaint  he  could 
show  trespasses  upon  this  identical  land.  The  giving  of  the 
metes  and  bounds  of  the  land  afi'ected  narrowed  the  issue,  in- 
stead of  enlai^ing  it,  and  no  harm  could  come  to  the  defendant 
by  the  restriction.  The  other  addition  to  the  complaint  involves 
no  change  in  substance  of  the  cause  of  action.  The  compliance 
was  the  ordinary  one  of  trespass,  with  no  large  damages  claimed ; 
and  the  real  purpose,  probably,  was  to  test  the  rights  of  the  par- 
ties to  the  possession  of  this  land.  The  course  pursued  by  the  de- 
fendant upholds  this  supposition.  Had  there  been  any  other 
land  in  controversy,  the  defendant  would  have  interposed  a  gen- 
eral denial,  and  insisted  upon  the  trial  proceeding  in  justice's 
court  to  protect  himself  from  any  danger  which  might  ensue 
from  proving  the  trespasses  outside  of  the  land  to  which  the  de- 
fendant asserted  the  right  of  possession.  The  complaint  de- 
scribed no  particular  land,  and  the  defendant  does  not  limit  his 
entry  by  alleging  his  right  to  any  definite  tract ;  hence  he  must 
have  been  advised  of  the  identical  premises  in  controversy. 
Therefore  the  fact  that  the  plaintiff  has  charged  that  the  defend- 
ant, as  well  as  his  cattle,  committed  the  trespasses,  and  that  the 
injuries  were  otherwise  than  the  eating  and  treading  down  of 
the  grass,  is  not  material.  The  point  of  the  contention  is  that 
the  plaintiff  charges  trespass.  The  defendant  does  not  deny  the 
entry,  but  asserts  he  was  on  the  land  rightfully.  Whether  by 
himself  or  his  cattle  is  unimportant,  so  long  as  he  challenges  the 
possession  of  the  plaintiff,  and  justifies  his  entry.  The  com- 
plaint, therefore,  complies  with  the  requirement  that  it  must 
contain  the  same  cause  of  action  required  by  section  2957  of  the 
Code  of  Civil  Procedure.  People  v.  Albany  Common  Pleas, 
supra.    If  the  complaint  failed  in  important  particulars  to  con- 
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form  to  that  proffered  by  plaintiff  before  the  juatice,  the  rem- 
edy of  the  defendant  was  by  motion  to  strike  it  out.  Brotherton 
V.  Wright,  16  Wend.  237;  Tuthill  v.  Clark,  11  Wend.  642;  Mc- 
Namara  v.  Biteley,  4  How.  Pr.  44-46.  He  did  not  do  that.  He 
received  it  from  the  justice  knowing  therefore,  that  it  was  de- 
posited as  a  result  of  the  discontinuance  of  the  action  in  that 
court  He  retained  it,  and  answered,  all  in  recognition  of  the 
new  action  consequential  upon  the  ending  of  the  original  one. 
If  the  venture  of  the  defendant  meets  with  success,  we  have  this 
state  of  affairs :  By  his  plea  of  title  he  ended  the  action  in  jus- 
tice's court.  The  complaint,  substantiaUy  like  the  one  first  of* 
fered,  was  deposited  with  the  justice,  and  received  by  the  de* 
fendant.  His  answer  then  is  served,  abandoning  the  plea  of 
title,  which  was  the  only  excuse  for  the  present  action,  and  in- 
terposes a  general  denial  which  had  been  withdrawn  when  the 
plea  of  title  was  tendered.  By  this  kaleidoscopic  performance 
the  plaintiff  must  recover  $50  to  obtain  costs.  The  answer  was 
served  July  Ist,  and  this  motion  was  made  August  18th.  This 
being  a  midsummer,  when  little  business  is  done  in  the  courts, 
the  delay  of  six  weeks  should  not  be  regarded  as  laches.  The 
order  is  reversed  with  $10  costs  and  disbursements,  and  the  mo- 
tion granted,  with  $10  codts,  with  leave  to  the  defendant  to  serve 
the  final  answer  served  in  justice's  court  within  20  days  after 
the  service  of  the  order  herein,  and  upon  payment  of  said  costs 
and  disbursements.  All  concur,  except  Williams  and  Laugh- 
LIN,  JJ.,  who  dissent. 
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DE  GEEGOKI  v.  SAITTA. 

[50  App.   Div.476  ;  98  St.  Rep.  10  ;    64  Sap.  19.] 
{Supreme  Court,  Appellate  Division,  Second  Department.    April  IJ^,  1900.) 

Bill  of  Pabtioulabs — Goubts  wot  of  Recobd — Ordeb  of  CJoubt — ^Not  De- 
manded UNTIL  Tbial — ^Effect. 

Code  Civ.  Pro.  S  2942,  providee  that,  when  issue  is  joined  in  a  court  not 
of  record,  the  court,  on  request,  may  require  the  adverse  party  to  ex- 
hibit his  account  or  demand,  and  state  the  nature  thereof,  and,  on  fail- 
ure to  comply  with  such  order,  the  party  may  be  precluded  from  giving 
evidence  of  such  parts  of  the  account  or  demand  as  have  not  been  ex- 
hibited. Held,  that  where  defendanat,  being  sued  for  money  loaned, 
alleged  in  his  answer  a  claim  for  services  greater  than  plaintiff's  de- 
mand, and  plaintiff  made  no  demand  nor  requested  any  order  of  the 
court  to  be  made  requiring  a  bill  of  particulars  of  defendant's  demand 
until  defendant  undertook  to  introduce  evidence  thereof,  it  was  error  to 
exclude  the  evidence. 

Note — Bills  of  Pabticulaus  in  Coubts  not  of  Recobd. 

Section  2942,  Code  of  Civil  Procedure :  "The  court  may,  upon  the  request 
of  either  party,  made  when  issue  is  joined,  require  the  adverse  party  to  ex- 
hibit his  account  or  demand,  or  to  state  the  nature  thereof,  aa  far  as  it  is 
in  his  power  so  to  do,  at  that  or  another  specied  time;  and  in  case  of  nis 
default,  it  may  preclude  him  from  giving  evidence  of  such  parts  thereof,  as 
have  not  been  so  exhibited  or  stated." 

A  party  is  not  entitled  to  a  bill  of  particulars  in  justice's  court  unless 
he  demands  the  same  at  the  time  of  the  joinder  of  issue. 

Civill  V.  Wright,  13  Wend.  403. 

Bell  V.  Davis,  8  Barb.  210. 

Rosen  v.  Rosenthral/  22  Misc.  143;  82  St.  Rep.  790;  48  Supp.  790. 

Therefore  an  objection  to  the  introduction  of  evidence  of  a  set-off  or  coun- 
terclaim on  the  gi'ound  that  the  latter  was  not  pleaded  with  sufficient  cer- 
tainty or  detail,  is  not  available  where  a  bill  of  particulars  of  such  set-off 
was  not  demanded  when  issue  was  joined. 

Civill  V.  Wright,  13  Wend.  403. 

Before  a  party  is  required  to  exhibit  his  account  or  to  state  the  nature 
of  his  claim,  a?  provided  by  the  section  of  the  Code  quoted,  there  must  hot 
only  be  a  demand  therefor  by  the  opposite  party,  but  the  court  must  also 

VII.  N.  Y.  A.  C.  24 
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Appeal  from  municipal  court,  borough  of  Brooklyn,  First 
district. 

Action  by  Giovanni  B.  De  Gregori,  receiver  of  the  New  York 
Fruit  Importing  Company,  against  Simone  Saitta,  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Baetlett,  Hatch, 
WooDWAKD,  and  Hihschbebo,  J  J. 

Thaddeus  D.  Kenneson,  for  appellant 

Charles  D.  Folsom,  for  respondent. 

Hatch,  J.  The  action  was  brought  to  recover  the  sum  of 
$390,  with  interest  from  July  1,  1894:,  money  loaned  to  the  de- 

BlLLB  OF  PARTICDIiABS  IN  GoUIiTS  NOT  OF  KbCORD,— CODtltlUed. 

make  a  formal  determination  and  direction  in  the  matter,  the  terms  of 
which  should  be  entered  upon  the  record. 

Rosen  v.  Uosenthral,  22  Misc.  143;  82  St.  Rep.  790;  48  Supp.  790. 

Thus  an  objection  that  a  party  plaintiff  was  improperly  allowed  to  intro- 
duce evidence  as  to  goods  sold,  because  he  had  failed  to  furnish  a  bill  of 
particulars  thereof,  which  the  defendant's  counsel  claimed  was  donanded, 
will  not  constitute  suflicient  ground  for  a  reversal  of  a  judgment  in  plain- 
tiff's favor,  where  the  justice's  record  did  not  show  any  action  on  his  part 
upon  the  question  of  a  bill  of  particulars,  and  the  only  allusion  thereto  in 
such  record  was  a  statement  that  certain  evidence  on  the  part  of  the  plain- 
tiff was  objected  to  "on  the  grounds  that  a  motion  for  a  bill  of  particulars 
was  made,  but  no  bill  has  been  furnished.    Motion  denied.    Exception/' 

Id. 

In  the  case  last  cited  the  court  said,  ''We  think  that  this  provision  was 
intended  to  entitle  either  party  to  make  application  to  the  court  upon  join- 
der of  issue  'to  require  the  adverse  party  to  exhibit  his  account  or  demand, 
or  to  state  the  nature  thereof  as  far  as  it  is  in  his  power  so  to  do,'  that  the 
court  may  determine  whether  it  is  a  proper  case  for  such  a  direction  and 
specify  in  the  direction  when  and  in  what  manner  such  account  should  be 
exhibited.  Upon  making  such  direction  the  justice,  to  preserve  evidence 
thereof,  may  cause  entry  to  be  made  as  he  deems  proper;  or  he  may  reduce 
the  direction  to  the  form  of  an  order,  to  be  filed  or  served,  as  he  may  direct 
Crood  practice  requires  this,  that  neither  party  may  be  surprised  by  ob- 
jections at  the  trial.'* 

Under  a  former  statuta  providing  that  a  defendant  claiming  a  set-off  in 
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fendant  by  the  New  York  Fruit-Importing  Company,  of  which 
company  the  plaintiff  was  made  receiver  prior  to  the  commence- 
ment of  the  action.  Inter  alia,  the  defendant  interposed  as  an 
affirmative  defense  that  he  was  employed  by  the  importing  com- 
pany as  its  general  manager,  at  a  salary  of  $25  a  week,  and  that 
in  addition  thereto  it  was  agreed  that  he  was  to  receive  further 
and  additional  compensation  for  extra  work  performed  outside 
of  regular  business  hours,  and  in  the  nature  of  night  work ;  that, 
in  accordance  with  such  agreement,  he  did  perform  such  serv- 
ices ;  that  all  the  moneys  paid  by  the  importing  company  to  the 
defendant,  over  and  above  the  amount  of  his  salary,  were  paid 
to  him  on  account  of  such  extra  work,  and  as  part  payment  of  his 
•additional  compensation ;  and  that  at  the  time  of  the  dissolution 
of  the  importing  company  it  was  indebted  to  the  defendant  in 

Bills  of  Pabtioularb  in  Coubts  not  of  Rkcord, — coDtihued. 

Justice's  court  should  specify  the  nature  of  such  claim  with  reasonable  cer- 
tainty, it  was  held  that  he  was  not  bound  to  fumi^  a  formal  bill  of  par- 
ticulars, but  it  was  sufficient  if  he  specified  the  nature  of  his  claim  with 
reasonable  certainty. 
Harrington  v.  Ensign,  11  Wend.  654. 

Thus  when  a  defendant  had  specified  that  his  demand  was  for  grain,  hides 
and  boarding,  and  on  the  same  day,  after  adjournment  informed  the  plain- 
tiffs attorney  that  he  had  also  an  account  for  a  stove  sold,  and  the  Justice 
on  the  trial,  refused  to  receive  evidence  of  the  sale  of  such  stove,  it  was  held, 
that  he  had  erred,  and  the  Judgment  rendered  by  him  for  the  plaintiff  was 
reversed. 

Id. 

The  principle  laid  down  in  the  case  last  cited  as  to  the  formality  and  suf- 
ficiency of  bills  of  particulars  in  justice's  courts,  is  doubtless  applicable 
to  the  same  under  the  present  section  of  the  Code  of  Civil  Procedure  upon 
the  subject,  although  the  wording  of  the  statutes  is  not  the  same. 

A  Justice  of  a  district  court  in  New  York  City  has  power  to  amend  a  bill 
of  particulars  to  conform  to  evidence,  where  such  evidence  was  not  objected 
to  and  the  amendment  is  not  of  such  a  nature  as  to  create  surprise  and  none 
is  claimed  thereby. 

Dermody  v.  Flesher,  22  Misc.  348;  83  St.  Rep.  150;  49  Supp.  150. 

Aside  from  the  questions  of  form,  and  the  time  and  manner  of  obtaining 
bills  of  particulars,  the  decisions  of  courts  of  record  upon  the  subject  are  ap- 
plicable to  courts  not  of  record. 
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divers  sums  of  money  over  and  above  that  claimed  to  have  been 
loaned,  and  to  recover  which  the  action  was  brought  It  is 
therefore  clear  that  this  answer  raised  a  vital  issue  in  the  case ; 
for  if  the  plaintiff  could  show  the  arrangement  which  he  averred 
in  his  answer,  and  that  the  compensation  to  which  he  was  en- 
titled therefor  was  greater  in  amount  than  the  sum  loaned,  as 
claimed  by  the  plaintiff,  it  would'defeat  the  plaintiff's  cause  of 
action.  Upon  the  trial,  however,  when  testimony  was  offered 
tending  to  establish  this  defense,  upon  the  objection  of  plain- 
tiff's counsel  it  was  excluded,  on  the  ground  that  the  defendant 
had  failed  to  serve  upon  the  plaintiff  a  bill  of  particulars  of  such 
claim.  It  does  not  appear  from  the  return  of  the  justice  that  at 
the  time  when  issue  was  joined  any  request  was  made  of  the  de- 
fendant to  furnish  a  bill  of  particulars  of  his  account  in  this  re- 
gard or  any  other,  nor  does  there  appear  in  the  record  any  de- 
ijiand,  made  by  the  plaintiff  upon  the  defendant,  to  sen^e  such 
bill  of  particulars.  The  first  that  appeared  in  respect  thereto 
was  upon  the  trial  of  the  action,  when  the  defendant  sought  to 
prove  the  rendition  of  extra  service  and  the  arrangement  under 
which  it  was  performed.  It  is  manifest  that  the  ruling  of  the 
court  in  this  regard  was  error  for  which  the  judgment  must  be 
reversed.  Section  2942  of  the  Code  of  Civil  Procedure  pro- 
vides that,  when  issue  is  joined;  the  court,  upon  the  request  of 
either  party,  may  require  the  adverse  party  to  exhibit  his  ac- 
count or  demand,  or  to  state  the  nature  thereof ;  and,  in  case  of 
failure  to  comply  with  such  request,  the  court  may  preclude  the 
party  from  giving  evidence  of  such  parts  thereof  as  have  not 
been  exhibited  or  stated.  By  the  terms  of  the  Code,  therefore, 
the  court  was  not  authorized  to  exclude  the  proof,  because  no 
such  penalty  had  been  incurred.  There  had  been  neither  re- 
quest at  the  time  when  the  issue  was  joined,  nor  any  order  made 
requiring  the  defendant  to  exhibit  his  account  in  this  respect 
The  demand  for  a  bill  of  particulars  after  the  trial  was  begun 
was  unauthorized  and  ineffectual  for  any  purpose.  Rosen  v. 
Rosenthal,  22  Misc.  Eep.  143;  82  St  Rep.  790;  48  Supp.  790. 
The  purpose  of  the  bill  and  of  the  order  requiring  it  to  be  deliv- 
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ered  is  to  apprise  the  party  of  the  specific  demands  of  his  ad- 
versary, but  the  demand  must  be  made  under  such  circum- 
stances as  will  give  the  party  an  opportunity  to  comply  with  it, 
and  cannot  be  insisted  upon  when  the  request  would  operate  to 
the  surprise  and  prejudice  6i  the  party.  The  Code  provides  a. 
simple,  plain,  and  direct  method  of  procedure,  and  before  a  pen- 
alty may  be  inflicted  compliance  must  be  had  with  its  provis- 
ions. As  there  was  an  utter  failure  in  this  case  to  make  such  re- 
quest, as  required  by  the  Code,  the  judgment  should  be  reversed, 
and  a  new  trial  ordered. 

Judgment  of  the  municipal  court  reversed  and  new  trial  or- 
dered ;  costs  to  abide  the  event.     All  concur. 


CLIMAX  SPECIALTY  CO.  v.  SMITH  et  al. 

[SI  Miao,  275;  98  8t.  R-ep,  42;  64  8upp,  42.] 

{Supreme  Court,  Appellate  Term,    April  16, 1900) 

Action  bt  Dombstio  Corporation — Verification  by  Attorney — Ofeicek 
Absent  from  Attorney's  Cotjnty — Sufficiency. 
Ul>dei'  Code  Civ.  Pro.  §  525,  subd.  3,  providing  that  when  the  party  is  a 
foreign  corporation,  or  not  within  the  county  where  the  attorney  re- 
sides, a  pleading  may  be  verified  by  the  attorney,  where  a  complaint  by 
a  domestic  corporation  shows  that  all  the  corporate  officers  are  absent 

Note — Verification  by  Attorney  of  Pleading  of  Corporation. 

a.  The  statute, 

b.  When  party  a  domestic  corporation, 

c.  When  party  a  foreign  corporation. 


a.  The  statute. 

The  rerification  must  be  made  by  the  affidavit  of  the  party,  or,  if  there 
are  two  or  more  parties  united  in  interest^  and  pleading  together,  by  at 
least  one  of  them,  who  is  acquainted  with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification  must  be 
made  by  an  officer  thereof. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party  is  not 
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from  tlie  county  where  the  attorney  resides  the  court  is  not  withont  ju- 
risdiction to  render  judgment  on  the  complaint  on  the  ground  that  the 
verification  by  the  attorney  was  unauthorized. 

Appeal  from  municipal  court,  borough  of  Manhattan. 

Action  by  the  Climax  Specialty  Company  against  Benjamin 
C.  Smith  and  others.    From  a  judgment  in  favor  of  plaintiff,  ' 

defendants  appeal.     Affirmed.  < 

Argued  before  BEESMANy  P.  J.,  and  Gisoerioh  and  O'Gob- 

MANy  J  J. 

Ybrification  bt  Attobhbt  op  Plbadino  of  Cobposation,— <»ntinued« 

within  the  county  where  the  attorney  resides,  or  if  the  latter  is  not  a  resi- 
dent of  the  State,  the  county  where  he  has  his  office,  and  capable  of  malring 
the  affidavit;  or  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  where  neither  of  them,  acquainted  with  the  facts  is  with- 
in that  county,  and  capable  of  making  the  affidavit ;  or  where  the  action  or 
defence  is  founded  upon  a  written  instrument  for  the  payment  of  money 
only, which  is  in  the  possession  of  the  agent  or  the  attorney;  or  where  all  the 
material  allegations  of  the  pleading  are  within  the  personal  knowledge  of 
the  agent  or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 

9  625.    Code  of  Civil  Procedure. 

The  affidavit  of  verification  must  be  to  the  efiTect,  that  the  pleading  is 
true  to  the  knowledge  of  the  deponent,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true.  Where  it  is  made,  by  a  person,  other  than  the  j 

party,  he  must  set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it  is  not  made 
by  the  party. 

S  526  Code  of  Civil  Procedure. 

b.  When  party  a  domeatie  corporation. 

Where  a  domestic  corporation  has  its  place  of  business  and  its  officers 
reside  and  are  in  a  county  other  than  that  of  the  residence  of  its  attorney, 
the  latter  may  verify  the  complaint  in  an  action  brought  by  such  corpora- 
tion. 

High  Rock  Knitting  Co.  v.  Brenner,  18  Misc.  627;  77  St  Rep.  725;  43 
Supp.  725.    Aff'd  without  opinion,  29  App.  Div.  627;  52  Supp.  1143.  # 

Syracuse  Moulding  Co.  v.  Squires,  61  Hun,  48;  39  St  Rep.  824;  15  Supp. 
321;  21  Civ.  Pro.  58. 
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Samuel  8.  Walters,  for  appellants. 

William  Stuart,  for  respondent. 

O'GoRMAN,  J.  The  judgment  in  this  case,  which  was  taken 
on  defendants'  default,  and  rendered  upon  a  verified  complaint, 
is  assailed  by  the  defendants  upon  the  ground  that  the  verifica- 
tion of  the  complaint  was  made  by  the  plaintilBf's  attorney ;  de- 
fendants' contention  being  that  a  pleading  of  a  domestic  corpo- 
ration must  be  verified  by  an  officer,  and  that  subdivision  3  of 
section  525  of  the  Code  of  Civil  Procedure  has  no  application 

Verification  by  Attorney  of  Plsading  of  Cobpokation,— continued. 

In  the  cage  of  High  Rock  Knitting  Co.  v.  Bronner,  just  cited,  the  objec- 
tion was  made  that  under  section  525  Code  of  Civil  Procedure  only  an  offi- 
cer of  a  domestic  corporation  can  verify  its  pleading.  To  this  the  court  an- 
swered, "The  section,  in  the  first  instance,  had  provided  that  a  verification 
must  be  made  by  a  party.  A  corporation  as  a  party  could  not  make  a  veri- 
fication and  therefore  the  first  provision  was  incorporated,  providing  that 
the  verification  in  such  a  case  must  be  made  by  an  ofiScer,  but  the  intent  of 
such  provision  was  to  provide  the  manner  and  way  in  which  the  verification, 
in  behalf  of  a  corporation,  should  be  made  in  order  to  give  it  force  and  ef- 
fect as  a  party's  verification,  and  as  it  seems  to  me,  was  not  intended  to 
override  or  exclude  the  effects  of  tlie  subsequent  clauses  in  the  section  re- 
ferred to." 

The  case  of  Syracuse  Molding  Co.  v.  Squires  was  upon  a  draft  in  the  at- 
torney's possession  at  the  time  of  the  making  of  the  verification,  and  the  cor- 
poration's place  of  business  was  in  a  different  county  than  that  in  which 
the  attorney  resided,  which  facts  the  court  held  were  sidficient  to  warrant 
the  verification  of  the  complaint  by  such  attorney. 

The  two  cases  last  cited  and  that  in  the  text  appear  to  be  the  only  cases 
in  which  the  question  under  discussion  has  directly  arisen,  but  by  reason 
of  the  fact  that  the  court  of  appeals  does  not  appear  to  have  passed  directly 
upon  the  point  and  there  are  dicta  in  other  cases  throwing  doubt  upon  the 
right  of  the  attorney  of  a  domestic  corporation  to  verify  its  pleadings,  under 
any  circumstances,  the  question  can  hardly  be  considered  settled. 

The  cases  containing  the  dicta  referred  to  are  as  follows : 

Meton  &  Sons  v.  Ishara  Wagon  Co.,  4  Supp.  215;  15  Civ.  Pro.  259. 

Matter  of  St,  Lawrence  A  A.  R.  Co.,  133  N.  Y.  270 ;  31  N.  E.  218. 

The  verification  by  an  agent  or  attorney  of  a  petition  to  review  a  tax  aa- 
sessment,  which  petition  the  statute  prescribes  shall  be  "duly  verified,"  is 
•vfficient  if  it  state  that  no  ofiioer  or  director  of  such  corporation  resides  in 


876  VOLUME  VII. 


Appellate  Term. 


to  pleadings  interposed  on  behalf  of  a  domestic  corporation. 
We  cannot  yield  our  assent  to  this  contention.  A  reading  of  the 
entire  section  of  the  Code  in  question  seems  to  warrant  the  con- 
elusion  that  subdivision  3  applies  to  all  parties,  whether  domes- 
tic corporations  or  not;  and  where,  as  in  the  case  before  us.  it 
appears  by  the  attorney's  verification  that  all  the  officers  are  ab- 
sent from  the  county  where  the  attorney  resides,  the  verification 
should  be  held  to  be  a  proper  one.  High  Bock  Knitting  Co.  v. 
Bronner,  18  Misc.  Rep.  627;  77  St.  Bep.  725;  43  Supp.  725, 

Veuipication  bt  Attornbt  of  Plbadino  of  Coupobation,— continued. 

the  county,  instead  of  stating  that  it  haa  not  an  officer  or  director  then 
actually  therein. 

People  V.  Cheetham,  45  Hun,  6;  20  Abb.  N.  C.  44;  9  St  Rep.  580;  26 
Week.  Dig.  529. 

Section  520  Code  Civil  Procedure  is  applicable  to  a  verification  by  an 
attorney  of  the  pleading  of  a  domestic  corporation,  and  the  same  must  con- 
tain a  statement  of  the  grounds  of  his  belief  as  to  all' matters  not  stated  up- 
on his  knowledge. 

High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  627;  77  St  Rep.  725;  43 
Supp.  725. 

But  a  statement  in  the  verification  of  a  complaint  based  solely  on  infor- 
mation and  belief  that  "deponent's  knowledge  is  derived  from  information 

received  from  the  letters  of  the  plaintiff and  also  from  the  admissions  of 

defendant that  he  was  owing  the  full  amount  as  claimed  in  tlie  com* 

plaint/'  is  sufficient. 

Id. 

c.  Whcii  party  a  foreign  corporation. 

Where  the  complaint  in  an  action  brought  by  a  foreign  corporation  upon 
a  contract  for  the  recovery  of  money  only  alleges  that  the  plaintiff  is  a  for- 
eign corporation,  the  verification  by  its  attorney  is  sufficient,  which,  after 
pioceeding  in  the  regular  form,  states  that  he  "has  the  contact"  and  gives 
as  a  reason  why  the  verification  is  not  made  by  the  plaintiff,  "because  it 
does  not  reside  in  the  county  of  Columbia,  and  is  a  corporation.'' 

Clark's  Cove  Fertilizer  Co.  v.  Stever,  29  Misc.  571;  96  St  Rep.  249;  62 
Supp.  249. 

Where  an  attorney  verifies  a  pleading  of  a  foreign  corporation  he  must 
set  forth  the  grounds  of  his  belief  as  to  all  matters  not  stated  on  his  own 
knowledge,  but  he  need  not  state  the  reason  why  it  is  not  made  by  the  party, 
as  the  latter  would  be  without  meaning  in  the  case  of  a  corporation  which 
ran  not  take  an  oath. 

Robinson  v.  Ecuador  Development  Co.,  99  8t  Rep.  427 ;  65  Supp.  427. 
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affirmed  in  29  App.  Div.  627 ;  86  St.  Eep.  1143 ;  52  Supp. 
1143;  Syracuse  Moulding  Co.  v.  Squires  (Co.  Ct.)  39  St.  Rep. 
824 ;  19  Civ.  Pro.  241 ;  13  Supp.  547.  In  the  cases  cited  by  the 
appellants  the  precise  point  under  consideration  was  not  in- 
volved. Defendants'  claim,  therefore,  that  the  court  was  with- 
out jurisdiction  to  render  judgment  on  the  verified  complaint, 
is  not  well  taken;  and,  as  the  other  points  raised  are  without 
merit,  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Judgment  affirmed,  with  costs.    All  concur. 


SILO  V.  LINDE. 

[SI  Misc.  26i;  98  8i,  Rep.  55;  64  Bupp.  55,] 

{Supreme  Court,  Appellate  Term.    April  16, 1900.) 

Motions — Obdebs — ^Resettlement — ^AFFiDAvrrs. 
Defendant  was  not  entitled  to  the  resettlement  of  an  order  on  the  ground 
that  it  failed  to  recite  his  submission  of  an  affidavit^  where  it  appeared 


Note. — Recital  in  Obdeb  or  Papebs  Used  on  Motion. 

Rule  3  of  General  Rules  of  Practice  provides  as  follows: 

"Wlien  any  order  is  entered,  all  the  papers,  used  or  read  on  the  motion  on 
either  side,  shall  be  specified  in  the  order,  and  shall  be  filed  with  the  clerk, 
unless  already  on  file  or  otherwise  ordered  by  the  courts  or  the  order  may 
be  set  aside  as  irregular,  with  costs.    ..." 

A  motion  fo  a  re-settlement  is  the  proper  practice,  if  an  order  does  not  con- 
tain the  proper  recitals. 

Mooney  v.  Ryerson,  8  Civ.  Pro.  436. 

If  tlie  motion  is  denied,  the  party  feeling  aggrieved  should  appeal.  A  sec- 
ond motion  for  a  re-settlement  cannot  be  made  without  leave. 

Deutermann  v.  Pollock,  36  App.  Div.  522;  89  St.  Rep.  829;  65  Supp.  829. 

When  there  is  any  dispute  upon  the  question  as  to  what  papers  were  used, 
the  declaration  of  the  justice  hearing  the  motion  is  conclusive. 

Farmers'  Nat.  Bank  of  Annapolis  v.  Underwood,  12  App.  Div.  269;  76  St 
Rep.  600;  42  Supp.  500. 

Shipherd  v.  Cohu,  23  St.  Rep.  599;  4  Supp.  393;  66  Super.  526. 

Smith  V.  Grant,  80  Hun,  118;  11  Civ.  Pro.  364. 
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that  he  had  failed  to  state  to  tlie  court,  on  the  oral  argument  of  plain- 
tiff's motion  therefor,  that  he  intended  to  submit  an  opposing  affidavit, 
snd  plaintiff  did  not  then  know  that  the  aflidavit  had  been  submitted, 
since  defendant  was  required  to  advise  plaintiff  and  the  court  of  such 
aflidavit  on  the  oral  argument,  if  he  desired  it  to  be  considered  on  the 
motion. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  James  P.  Silo  against  Herman  Linde.  From  an 
order  of  the  New  York  city  court  affirming  an  order  of  the 
special  term  denying  defendant's  motion  for  the  resettlement  of 
an  order,  he  appeals.     Affirmed. 

The  opinion  delivered  in  the  court  below  was  as  follows : 

O'DwYER,  J.  On  the  hearing  of  the  motion  for  a  resettle- 
ment of  the  order  as  entered,  and  after  having  his  attention  di- 

R  -xfTAL  IN  OitDER  OP  Papsrs  U«iRD  ON  MoTiON  —Continued. 

A  party  is  not  only  entitled  to  have  his  affidavit  in  opposition  to  a  motion 
recited  in  the  order  but  it  is  error  to  incorporate  in  the  order  a  direction 
that  such  affidavit  should  not  be  filed,  in  the  absence  of  any  libels  or  scan- 
dalous accusations  therein  wholly  irrelevant  to  the  cause. 

Schecker  v.  Woolsey,  2  App.  Div.  52;  72  St.  Rep.  631 ;  37  Supp.  292. 

A  recital  in  the  order  that  it  was  made  on  "all  the  papers  and  proceeding 
in  the  action"  is  too  general  to  satisfy  the  rule. 

Hobart  v.  Hobart,  85  N.  Y.  637. 

Faxon  v.  Mason,  87  Hun,  139;  67  St.  Rep.  446;  33  Supp.  802. 

In  the  case  last  cited  the  court  said,  "This  language  is  so  indefinite  and 
uncertain  that  it  is  impossible  for  the  court  to  determine  what  pfipers  were 
before  the  court,  and  considered  by  it  upon  the  hearing  of  the  motion.  It  is 
necessary  in  order  that  there  should  not  be  confusion  and  dispute  as  to  the 
papers  used  upon  a  motion,  that  they  should  be  so  definitely  specified  that 
they  can  be  easily  identified." 

A  paper  used  by  a  party  who  successfully  opposed  a  motion  cannot  be 
omitted  from  the  recitals  of  the  order  because  he  deems  it  unnecessary  and 
superfluous,  nor  because  not  nientioned  in  the  notice  of  motion,  nor  because 
used  only  for  a  particular  purpose,  nor  because  it  is  voluminous  and  would 
be  expensive  to  print  on  appeal. 

Farmers'  Bank  of  Annapolis  v.  Underwood,  12  App.  Div.  269;  76  St.  Rep. 
500;  42  Supp.  600. 
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rectly  called  to  the  alleged  errors  in  the  order  as  entered,  the 
justice  determined  that  the  order  as  entered  correctly  stated  the 
papers  used  upon  the  motion  and  the  decision  of  the  court 
thereon;  and  with  that  disposition  by  the  justice  presiding  we 
are  not  disposed  to  interfere.  Order  appealed  from  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 

Argued  before  Beekman,  P.  J.,and  Giegebich  and  O'Gob- 

MAN,  J  J. 

Herbert  B.  Limburger,  for  appellant. 

Wales  F.  Severance,  for  respondent. 

Peb  CxmiAM.  The  plaintiff  moved  at  the  special  term  of  the 
city  court  to  strike  out  certain  portions  of  the  defendant's  an- 
swer as  scandalous  and  irrelevant.  The  motion  was  granted, 
and  an  order  was  made  and  entered  accordingly.  The  attor- 
neys for  the  defendant  thereupon  moved  for  a  resettlement  of 
the  order,  on  the  ground,  among  others  which  we   are  not  re- 

Rbcital  in  Oudi£r  op  Papers  Used  on  Motion, continued. 

An  affidavit  having  been  inadvertently  omitted  from  the  recitals  of  an  or- 
der by  the  party  who  entered  it  and  a  sufficient  excuse  for  the  omission  being 
shown,  the  party  has  an  absolute  right  to  have  the  correction  made  and  it 
is  error  to  impose  conditions. 

Thousand  Island  Park  Ass'n  v.  Gridley,  25  App.  Div.  499;  83  St.  Rep. 
722;  49  Supp.  722. 

Papers  previously  served  upon  the  adverse  party,  which  are  referred  to 
in  a  notice  of  motion  as  part  of  the  papers  on  which  the  motion  is  to  be 
made,  are  entitled  to  be  recited  in  the  order  as  having  been  used  upon  the 
motion. 

Deutermann  v.  Pollock,  36  App.  Div.  622;  89  St.  Kep.  829;  55  Supp.  829. 

Lapse  of  time  since  service  of  such  papers,  the  loss  thereof,  or  similar  con- 
ditions, might  require  that  the  papers  be  served  again  before  the  moving 
party  could  thus  use  them  by  referring  to  them  only  but  these  considerations 
do  not  apply  where  the  party  has  been  recently  served  with  the  papers,  and 
has  tliem  in  possession. 

Id. 
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quired  to  consider  on  this  appeal^  that  it  did  not  rccito  an  affi- 
davit which  they  claimed  they  had  Bubmitted.  Tlie  motion  vras 
denied,  and,  the  order  made  thereon  having  been  affirmed  by  the 
general  term  of  said  court,  the  matter  is  now  before  us  upon  aa 
appeal  to  this  court 

The  motion  for  a  resettlement  was  based  upon  the  affida\nt  of 
the  counsel  who  contested  the  original  motion,  in  which  he 
states  that  ^'the  said  order  fails  to  recite  the  submission  of  an 
affidavit  of  Herbert  R.  Limburger,  verified  the  6th  day  of  Oc- 
tober, 1899,  which  was  submitted  on  behalf  of  the  defendant  on 
the  said  motion  and  filed  herein."  This  is  all  that  is  stated  by 
him  upon  the  subject.  An  answering  affidavit  was  read  by  the 
attorney  for  the  plaintiff,  in  which  he  swears  that  upon  the  ar- 
gument of  the  original  motion  the  counsel  for  the  defendant  did 
not  state  to  the  court  that  he  had  in  his  possession  any  affidavit, 
or  that  he  intended  to  submit  any  affidavit  in  opposition  to  the 
motion,  and  that  he  (the  plaintiff's  attorney)  never  knew  that 
any  affidavit  had  been  submitted  on  the  part  of  the  defendant 
until  after  the  decision.  Numerous  decisions  have  been  cited 
by  the  learned  counsel  for  the  defendant  upon  which  he  relies 
in  support  of  his  appeal,  the  principal  ones  being  Farmers'  Nat 
Bank  v.  Underwood,  12  App.  Div.  269;  76  St  Rep.  500;  42 
Supp.  500 ;  Zimmer  v.  Metropolitan  St  Railroad  Co.,  28  App. 
Div.  504;  85  St  Rep.  247;  51  Supp.  247;  Deutermann  v.  Pol- 
lock, 36  App.  Div.  622 ;  89  St  Rep.  829 ;  56  Supp.  829 ;  New 
York  Rubber  Co.  v.  Rothery,  112  N.  T.  692 ;  20  N.  E.  546.  We 
have  no  doubt  of  the  fact  that  both  parties  have  the  right  to  a 
recital  in  the  order  of  all  papers  used  or  read  upon  a  motion, 
and,  if  it  appeared  here  without  dispute  that  the  affidavit  in 
question  had  been  used  or  read  within  the  meaning  of  those 
words,  we  should  have  no  hesitation  in  reversing  the  order  ap- 
pealed from.  But  accepting,  as  we  should  for  the  purposes  of 
this  appeal,  the  version  of  the  matter  given  in  the  affidavit  of 
the  plaintiff's  attorney,  we  do  not  think  that  the  affidavit  in 
question  was  so  used  or  read.  The  motion  was  not  submitted 
without  argument  upon  papers  furnished  to  the  court  by  the 
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parties.  It  was  orally  argued,  and  it  was  then  the  duty  of  the 
counsel  for  the  defendant  to  advise  his  opponent  and  the  court 
that  he  offered  an  affidavit  in  opposition  to  the  motion.  The  ar- 
gument of  a  motion  presupposes  the  submission  to  the  court  of 
all  the  evidence  upon  which  it  is  made  or  opposed,  and  counsel 
is  entitled  to  know  upon  what  proofs  his  opponent  relies  in' order 
properly  to  present  his  side  of  the  case  upon  the  argimient,  and 
to  apply  for  leave  to  present  affidavits  in  reply  where  his  oppon- 
ent's papers  are  of  a  character  to  make  such  an  application  a 
proper  one.  In  this  view  of  the  matter  the  affidavit  in  question 
was  neither  read  nor  used  upon  the  motion,  according  to  any 
proper  conception  of  orderly  practice,  and  the  justice  below  was 
acting  within  his  right  in  refusing  to  consider  it  in  deciding  the 
motion,  as  we  must  assume  he  did  from  his  refusal  to  recite  it  in 
his  order.  The  order  appealed  from  was  right,  and  should  be 
affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements. 


PATTERSON  v.  POWELL, 

[SI  Misc,  250;  98  8t.  Rep,  4S;  64  Bupp,  43,] 

{Supreme  Court,  Appellate  Term,  April  16, 1900,) 

Attobnet  and  Cldent — ^Negligence  of  Attornet  in  Conduct  of  Case — 

LlARILTTY  TO  CUENT. 

To  a  complaint  for  damages  for  the  breach  of  an  agreement  not  to  be 

Note. — ^Negligence  of  Attorneys. 

a.  What  constitutes, 

b.  Remedies  of  client, 

1.  Action  against  attorney, 
2.  Defense  and  counterclaim  to  action  hy  at- 
torney for  services, 
8.  Substitution  of  attorneys  aaid  denial  of 
provision  for  payment  for  services, 
e.  Liability  to  third  persons, 
d.  Damages, 


a.  What  constitutes. 
An  attorney  undertakes  that  he  poMesses  the  knowledge  and  skill  com- 
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performed  within  a  year,  which  did  not  disclose  whether  the  contract 
was  oral  or  in  writing,  defendant's  attorney  pleaded  a  denial  of  the  con- 
tract, under  which  answer,  according  to  the  practice  recognized  by  the 
decisions  of  the  state  courts  for  over  60  years,  the  statute  of  frauds  was 
available  as  a  defense,  if  the  evidence  disclosed  a  contract  within  the 
statute.  It  was  held  in  said  action,  however,  by  the  court  of  appeals, 
contrary  to  the  former  decisions  of  the  same  courts  that  the  statute 
of  frauds,  to  be  avmilable  as  a  defense,  must  be  specially  pleaded,  and 
judgment  went  against  the  defendant  because  of  the  omission  to  make 
such  plea.  Held,  that  since  such  decision  made  a  radical  change  in  the 
system  of  pleading,  which  the  attorney  could  not  reasonably  have  an- 
ticipated, he  was  not  guilty  of  negligence  in  the  conduct  of  the  defense. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Charles  G.  Patterson  against  Seneca  D.  Powell  to 
recover  for  services  rendered  as  an  attorney.     A  counterclaim 

Nequoengb  or  Attobnsts, — continued. 

mon  to  members  of  his  profession,  and  that  he  will  exercise  an  ordinary  and. 
reasonable  degree  of  attention,  prudence  and  skill  in  his  client's  business. 

Shearman  k  Redfield  on  Negligence,  Vol.  2,  §  558. 

In  other  words  an  attorney  is  responsible  to  his  client  only  for  the  want 
<of  ordinary  care  and  skill  and  reasonable  diligence. 

Weeks  on  Attorneys,  (2nd.  Ed.)  S  284. 

Bowman  v.  Tallm&n,  3  Abb.  Ct.  App.  Dec.  182  n. ;  40  How.  Pr.  1. 

Byrnes  v.  Palmer,  18  App.  Div.  1;  79  St.  Rep.  479;  45  Supp.  479. 

But  if  an  attorney  frankly  acknowledge  his  want  of  experience  or  skill  in 
■a  particular  department,  or  his  client  learning  of  the  same,  entrusts  his 
business  to  him,  he  will  be  liable  only  for  gross  negligence. 

Shearman  ft  Redfield  on  Negligence,  Vol.  2,  fi  560. 

The  mere  fact  that  his  client  was  non-suited  is  not  per  se  evidence  of  an 
attorney's  negligence. 

Gleason  v.  Clark.  9  Ck>w.  57. 

And  in  gneral,  the  mere  failure  to  succeed  in  an  action  is  not  prima  facie 
•evidence  of  negligence  or  want  of  proper  skill. 

Seymour  v.  Cagger,  13  Hun.  29. 

If  the  attorney  of  a  person,  sued  in  an  action  for  the  foreclosure  of  a 
mortgage,  was  instructed  not  to  defend  the  same,  he  will  be  chargeable  with 
negligence,  if  he  thereafter  put  in  an  answer  but  failed  to  appear  on  the 
trial,  and  judgment  was  taken  and  costs  for  unreasonably  defending  the  ne- 
tion  impoeed  upon  his  client. 

O'Hara  v.  Brophy,  24  How.  Pr.  379. 


NEW  YORK  ANNOTATED  CASES.  383 

1000]  Patterson  v.  Powell. 

was  interposed  by  defendant  for  damages  for  plamtiff's  negli- 
gent discharge  of  his  duties.  From  a  judgment  for  defendant 
upon  his  coimterclaim,  aiUrmed  by  general  term  (31  Misc.  20; 
96  St.  Kep.  1035 ;  62  Supp.  1035)^  plaintiff  appeals.     Reversed. 

The  opinion  delivered  by  the  general  term  of  the  city  court  of 
New  York  was  as  follows : 

EiTzsiMONS,  0.  J.  In  view  of  the  decision  of  the  court  of  ap- 
peals in  the  case  of  Porter  v.  Wormser,  94  N.  Y.  431,  which  was 
decided  prior  to  the  drawing  of  the  answer  by  plaintiff  in  Crane 
V.  Powell,  139  N.  Y.  379 ;  34  N.  E.  911,  and  also  the  decision  of 
the  same  court  in  Hamer  v.  Sidway,  124  N.  Y.  638 ;  27  N.  E. 
256 ;  12  L.  R.  A.  463,  decided  subsequent  to  the  service  of  said 

Neglioence  of  Attobnets,— continued. 

Erroneous  judgment  is  not  ground  for  claiming  negligence  on  the  part 
of  an  attorney,  where  he  acted  in  good  faith  and  employed  reasonable  skill 
and  diligence. 

Bowman  r.  Tallman,  27  How.  Pr.  212;  2  Robt  385,  Aff'd  41  N.  Y.  619;  3 
Abb.  Ct.  App.  Dec.  lS2n;  40  How.  Pr.  1. 

Avery  v.  Jacob,  16  Supp.  564. 

Harriman  y.  Baird,  6  App.  Div.  518 ;  39  Supp.  592. 

Thus  negligence  cannot  be  attributed  to  an  attorney,  who  advised  and 
procured  authority  from  the  supreme  court  for  a  sale  of  premises  devised  to 
infants,  which  sale  was  subsequently  adjudged  void  for  want  of  power  in  the 
court  to  order  it,  after  which  the  attorney  abandoned  the  suit,  and  brought 
an  action  of  partition  which  was  effectual^  where  at  the  time  of,  such  sale 
the  court  of  last  resort  was  divided  upon  the  question  of  the  power  of  the 
^urt  to  authorize  it. 

Bowman  v.  Tallman,  27  How.  Pr.  212 ;  2  Robt  385,  Aff'd  41  N.  Y.  619 ; 
8  Abb.  Ct.  App.  Dec  182n.;  40  How.  Pr.  1. 

It  is  not  negligence  for  an  attorney  to  sue  several  persons  jointly  on  a 
claim  which  had  been  decided  adversely  to  the  plaintiff  in  a  former  action, 
where  it  appears  that  the  former  judgment  is  a  bar  in  the  second  action  as 
to  one  of  the  defendants  only. 

Avery  v.  Jacob,  15  Supp.  564. 

And  the  fact  that  the  bringing  of  the  one  action,  instead  of  a  separate 
action  against  each  of  the  parties  sued,  operated  on  the  minds  of  the  jury 
injuriously  to  tl.e  plaii/tiff  does  not  warrant  the  claim  of  negligence. 

Id. 
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answer,  but  before  the  trial  of  said  action,  it  was  clearly  the  duty 
of  plaintiff,  as  defendant's  lawyer,  to  set  up  in  said  answer  af- 
firmatively the  statute  of  frauds,  as  that  was  the  defense  he  in- 
tended to  rely  upon,  and  which  was  not  available  because  of  hia 
failure  to  allege  it  in  the  answer  drawn  and  served  by  him  as 
defendant's  attorney  in  said  action.  His  failure  to  do  so  was 
clearly  a  negligent  act,  and  rendered  all  of  the  services  rendered 
by  him  as  such  attorney  valueless ;  besides,  defendant,  because  of 
such  negligence,  had  the  right  to  recover  from  him  all  dam- 
ages consequent  upon  such  negligent  act  In  this  case  such  dam- 
ages, as  the  record  shows,  amounted  to  the  sum  of  over  $1,800, 
set  up  as  a  counterclaim  herein. 

In  our  judgment,  the  trial  justice  was  right  in  dismissing  the 
complaint,  and  directing  judgment  in  defendant's  favor  upon  the 

Neguobncb  of  Attobnets, — continued. 

So  an  attorney  does  not  guarantee  the  result  of  a  litigation,  and  negli- 
gence that  will  defeat  his  right  to  compensation  cannot  be  attributed  to  him 
merely  because  some  other  course  of  action  would  have  resulted  better  than 
the  one  advised. 

Harriman  v.  Baird,  6  App.  Div.  518;  39  Supp.  592. 

An  attorney  is  guilty  of  n^ligenee,  who,  being  retained  to  procure  a 
divorce,  entered  a  judgment  by  default  which  was  set  aside  with  leave  to  the 
defendant  to  plead  because  of  numerous  irregularities  and  mistakes. 

Van  Wallhoffen  v.  Newcombe,  10  Hun,  236. 

An  attorney  employed  to  institute  proceedings  to  have  a  committee  of  a 
lunatic  discharged  and  the  latter's  property  restored  to  him  is  not  guilty  of 
negligence,  although  such  proceedings  are  unsuccessful,  where  he  acted  in 
good  faith  and  the  court  authorized  the  institution  of  the  proceedings. 

Carter  v.  Beckwith,  128  K.  Y.  312;  28  N.  £.  582. 

But  an  attorney  cannot  recover  for  services  rendered  in  two  actions 
brought  against  his  client,  to  each  of  which  he  interposed  the  same  counter- 
claim, where  upon  the  trial  of  the  first  action  he  withdrew  from  the  con- 
sideration of  the  referee  all  that  part  of  the  counterclaim  exceeding  the 
plaintiff's  demand,  which  trial  resulted  in  the  latter's  favor,  and  on  the  trial 
of  the  second  action  such  attorney  sought  to  prove  the  oounterclaim,  which 
he  was  not  allowed  to  do,  because  of  what  had  occurred  in  reference  thereto 
before  the  referee. 

Garter  v.  Talloot,  36  Hun,  393. 

In  the  case  last  cited  it  was  further  held  that  the  resistence  by  counsel  of 
the  reference  of  the  first  action,  which   involved   a  long   account,  on  the 
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counterclaim ;  and  said  judgment  must  be  affirmed,  with  costs- 
All  concur. 

Argued  before  Beekman^  P.  J.,  and  Giegebioh  and  O'Gob* 

ICAN^  J  J. 

Walter  K.  Barton  (Henry  Major,  counsel),  for  appellant.     I 

Robert  0.  Taylor,  for  respondent. 

O'GoBMAN^  J.  This  is  an  action  brought  by  an  attorney  to  re- 
cover for  professional  services  rendered  to  the  defendant  in  the 
case  of  Crane  v.  Powell,  189  K  Y.  379 ;  34  K  E.  911.  The  de- 
fendant rested  his  defense  upon  the  plaintiff's  alleged  negligence 
in  the  discharge  of  the  duties  in  question,  and  interposd  a  coun- 

Neougekce  of  ATToainsTS,— continued. 

ground  of  unconstitionality,  and  the  advising  and  taking  of  an  appeal  from 
the  order  of  reference,  which  was  affirmed  by  the  general  term,  amounted  to 
negligence,  and  precluded  recovery  for  the  services  so  rendered,  and  ren- 
dered oounsel  liable  for  the  clients  expense  incurred  thereby. 

An  attorney  is  negligent  and  liable  to  respond  to  his  client  for  the  dam- 
ages sustained,  where  he  advised  a  woman,  whose  husband  had  recently  died 
leaving  considerable  property  and  a  minor  child,  that  an  adult  child  could 
compel  a  partition  of  the  real  estate,  when  a  statute  then  in  force  gave  a 
widow  the  use  and  possession  of  all  the  real  estate  during  the  minority  of 
the  youngest  child. 

In  re  Estate  of  A.  B.,  1  Tudc.  247. 

Want  of  professional  skill  cannot  be  claimed  on  the  ground  that  an  attor- 
ney tried  a  cause  on  a  theory  which  is  contrary  to  an  alleged  principle  of 
law,  where  both  the  trial  justice  and  the  general  term  sustained  the  attor- 
ney's theory. 

Avery  v.  Jacob,  15  Supp.  664. 

Negligence  cannot  be  attributed  to  an  attorney  for  collecting  a  daim  for 
towage  of  a  vessel,  by  resorting  to  the  seizure  and  sole  thereof  under  Laws 
1862,  chap.  482,  prior  to  such  provision  being  declared  unconstitutional. 

Poucher  v.  Blanchard,  13  Week.  Dig.  5. 

So  an  attorney  cannot  be  charged  with  negligence  for  relying  upon,  and 
treating- as  correct^  a  decision  of  the  highest  court  of  his  state^  in  advance 
of  any  deciBion  upon  the  question  by  the  Supreme  Court  of  the  United 
States.  , 

Marsh  v.  Whitmore,  21  Wall.  178. 

VII.  N.  Y.  A.  0.  25 
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terclaim  for  $2,000|  damages  resulting  therefrom.  Upon  the 
trial  the  complaint  was  dismissed,  and  judgment  directed  for  the 
defendant  on  the  coiwterclaim. 

The  action  out  of  which  this  controversy  arose  was  brought 
against  the  defendant  to  recover  damages  for  the  breach  of  an 
oral  agreement  for  board  and  office  room,  not  to  be  performed 
within  a  year,  and  consequently  void  under  the  statute ;  and  the 
question  presented  for  our  consideration  is,  was  the  plaintiff 
guilty  of  negligence  in  omitting  to  plead  affirmatively  the  statute 
of  frauds  ?  The  an8^ver  in  that  action  was  verified  on  February 
8,  1889.  The  action  came  to  trial  in  the  common  pleas  court  in 
December,  1891.  At  that  time  the  law  seemed  to  be  well  settled 
in  this  state  that  where  a  contract  was  denied  the  plaintiff  could 
avail  himself  of  the  statute  because  of  the  denial,  without  spe- 
cifically pleading  it,  and  that  it  was  necessary  to  plead  the  stat- 

Nbougbnoe  of  ATTomnETi, — continued. 

If  an  attorney  sue  a  note  on  the  last  day  of  grace,  and  notwithstanding 
an  order  of  the  court  opening  the  defendant's  default,  taken  for  failure  to 
plead,  perfected  judgment  on  the  day  thereafter,  which  judgment  was  in 
turn  set  aside  with  costs  for  irregularity,  he  is  guilty  of  negligence,  and  for- 
feits all  right  to  compensation  and  cannot  recover  back  such  costs  paid  by 
him  to  prevent  the  arrest  of  his  client 

Hopping  V.  Quinn,  12  Wend.  617. 

The  mere  fact  that  an  attorney  instituted  actions  to  recover  rent  by  an 
sssignee  of  the  leases,  without  ascertaining  that  the  tenants  had  not  been 
notified  of  the  assignment,  is  not  sufficient  to  warrant  the  charge  of  negli- 
gence. 

Seymour  v.  Cagger,  13  Hun,  29. 

If  an  attorney,  employed  to  collect  a  note,  fail  to  sue  the  maker  of  the 
same  for  a  period  of  about  two  years,  during  which  time  the  latter  was 
solvent  and  amenable  to  process,  he  is  guilty  of  negligence,  and  liable  to  his 
client  for  the  damages  sustained. 

Sroedes  v.  Elmendorf,  3  Johns.  1S5. 

A  delay  of  nearly  eleven  years  by  the  plaintiff's  attorneys  in  bringing  on 
for  argument  an  appeal  taken  from  a  judgment  in  favor  of  their  clients  by 
the  defendant  constitutes  negligence. 

Barkley  v.  K.  T.  C.  &  H.  R.  R.  Co.,  35  App.  Div.  167;  88  St  Rep.  970;  54 
Supp.  970. 

If  an  attorney,  through  ignorance  or  negligence,  fail  to  serve  a  reply  in 
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ute  only  where  the  contract  was  admitted.  The  complaint  in 
the  action  in  question  did  not  disclose  whether  the  contract  sued 
upon  was  oral  or  written,  and,  under  the  rule  referred  to;  it  did 
not  seem  to  be  necessary  to  allege  the  statute.  Harris  v.  Knick- 
erbacker,  6  Wend.  688 ;  Ontario  Bank  v.  Eoot,  8  Paige,  478 ; 
Coles  V.  Bowne,  10  Paige,  526 ;  Ohamplin  v.  Parish,  11  Paige, 
406;  Gibbs  v.  Nash,  4  Barb.  451;  Alger  v.  Johnson,  6  Thomp. 
&  C.  682 ;  Blanck  v.  Littell,  9  Daly,  268 ;  White  v.  Kintoul,  108 
N.  T.  222;  15  N.  E.  818;  Billington  v.  Cahill,  51  Hun,  132; 
20  St  Rep.  615 ;  4  Supp.  660 ;  Berrien  v.  Southack  (City  Ct.  N. 
Y.)  26  St.  Rep.982;  7  Supp.  824;  Van  Dyke  v.  Clark  (Sup.) 
46  St.  Rep.  455 ;  19  Supp.  650 ;  Carling  v.  Purcell  (City  Ct 
N.  Y.)  46  St  Rep.  287;  19  Supp.  188 ;  Traver  v.  Purdy  (Sup.) 
65  St  Rep.  295 ;  25  Supp.  452;  80  Abb.  N.  C.  448 ;  Moak,  Van 
Santr.  PL  (Ed.  1878)  665;  Abb.  Tr.  Br.  PI.  (Ed.  1891)  p.  794; 

Neqlioenob  of  Attobnets^ — continued. 

time,  he  will  be  liable  to  hie  client  for  the  costs  imposed  upon  the  latter  for 
permission  to  serve  such  reply. 

Kane  v.  Van  Yranken,  5  Paige,  62. 

An  attorney  is  negligent  who  advises  his  client  not  to  answer  a  question 
propounded  to  him  as  a  witness,  where  there  is  no  real  doubt  as  to  the 
propriety  thereof. 

Oihon  Y.  Albert^  7  Paige,  278. 

An  attorney  is  guilty  of  gross  negligence  in  failing  to  defend  an  un- 
founded and  fraudulent  claim  against  his  client. 

Matter  of  Leventritt,  40  App.  Div.  429;  92  St.  Rep.  266;  68  Supp.  266. 

The  failure  of  an  attorn^,  employed  to  examine  a  title,  to  discover  that 
a  rdease  of  a  mortgage  did  not  include  all  of  the  premises  de8cril)ed  in  the 
mortgage,  constitutes  such  negligence  as  will  render  him  liable  to  his  client, 
to  whom  he  certified  the  title  as  good,  for  the  damages  resulting  therefrom. 

Byrnes  v.  Palmer,  18  App.  Div.  1;  79  St.  Rep.  479;  46  Supp.  479.  AlTd 
on  op.  below  160  N.  Y.  699;  66  N.  E.  1093. 

So  a  person  representing  himself  to  be  an  attorney  is  guilty  of  negligence 
in  failing  to  discover  encumbrances  against  premises,  the  title  to  which  he 
was  employed  to  investigate,  and  he  will  be  liable  for  the  amount  which  the 
party  injured  was  obliged  to  pay  to  clear  the  title. 

Brown  v.  Schumaker,  8  Week.  Dig.  466. 

An  attorney  is  guilty  of  negligence,  who,  under  an  employment  to  loan 
moneys  on  bond  and  mortgage,  made  loans  for  comparatively  small  amounts 
secured  by  bonds,  the  obligore  in  which  were  insolvent,  and  by  mortgagee 
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Bannatyne  v.  Florence  M  illing  &  Mining  Co.,  77  Hun,  293, 
294 ;  69  St  Eep.  763 ;  28  Snpp.  334. 
In  Marston  v,  Swett  (1876)  66  N.  Y.  209,  the  court  said: 

'^f  the  contract  alleged  in  the  complaint  had  been  denied,  or  the  etatuto 
of  fraudi  had  been  aet  up  aa  a  defense,  then  it  would  haye  been  neoeaaary 
upon  the  trial  to  prove  that  the  contract  waa  in  writing,  if  it  waa  one  which 
the  atatute  required  to  be  in  writing. 

Moak,  Van  Santr.  PL  203,  and  caaea  cited." 

In  Duffy  V.  O'Donovan  (1871)  46  N.  Y.  226,  the  court  said: 

"If  the  defendants  had  intended  to  insist  upon  the  statute  of  frauds,  or 
the  invalidity  of  the  contract  for  any  other  reason,  they  ahould  have  denied 
the  making  of  the  aame,  and  put  the  plaintiff  to  proof  or  aet  up  the  special 
matter  relied  upon.    Having  admitted  the  contract,  and  not  having  pleaded 

Nbguosngb  ov  Attobhkts, — continued. 

on  real  estate  already  heavily  encumbered,  without  knowledge  of  such  latter 
fact  on  the  part  of  his  client,  and  the  real  estate  waa  sold  on  foreclosure  for 
less  than  the  amount  of  the  prior  encumbrances. 

Whitney  v.  Martine,  88  N.  Y.  635. 

And  the  fact  that  the  client  received  payment  upon  the  mortgagee  with- 
out knowledge  of  the  circumstances,  and  was  also  paid  a  sum  of  money  after 
the  loans  by  the  attorney,  who  stated  the  latter  was  a  gift,  doea  not  amount 
to  a  ratification  of  the  transaction,  or  affect  his  right  of  action  for  the  ni^ 
ligence. 

Id. 

But  an  attorney,  who  has  not  assumed  personally  to  invest  his  client's 
moneys  and  is  only  employed  to  investigate  the  title  to  the  property  in- 
volved and  draw  the  neceasary  papers,  is  not  chargeable  with  naglect  or 
vrant  of  skill  because  he  failed  to  advise  his  client  against  the  investment, 
which  subsequently  proved  disadvantageous. 

Gohn  V.  Heusner,  0  Misc.  482;  61  St.  Rep.  0;  30  Supp.  2i4. 

In  the  absence  of  an  express  employment  to  conduct  a  case  to  the  final 
termination  thereof,  negligence  cannot  be  attributed  to  an  attorney  for  his 
refusal  to  proceed  further  unless  paid  for  the  services  already  rendered. 

Avery  v.  Jacob,  16  Supp.  664. 

Gleason  v.  Clark.  9  Oow.  57. 

Castro  V.  Bennet,  2  Johns.  296. 

Pickard  v.  Pickard,  83  Hun,  338 ;  64  St.  Rep.  847 ;  31  Supp.  987. 

This  will  be  the  case  where  an  attorney  employed  in  the  prosecution  of  aa 
action,  without  any  special  agreement  aa  to  the  compensation,  has  tried  the 
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the  statute  of  frauds  or  insisted  upon  it  in  their  answer,  the  defendants  are 
deemed  to  have  renounced  the  benefit  of  it." 

In  Abbott's  Trial  Brief  on  the  Pleadings^  a  work  of  recognized 
merit  in  the  profession^  published  in  1891  (section  1018),  the 
rule  was  stated  as  follows : 


"A  defendant,  who  has  denied  the  making  of  the  contract  allciged,  can 
avail  himself  of  the  invalidity  of  the  contract  under  the  statute  of  frauds, 
even  though  he  did  not  object  to  the  admission  of  the  evidence  of  such  con- 
tract.   The  statate  need  not  be  pleaded  uiiless  the  contract  is  admitted." 

This  statement  of  the  practice  then  prevailing  was  fortified 
by  abundant  citation. 

The  first  intimation  to  the  contrary  is  foimd  in  the  case  of 
Porter  v.  Wormser,  94  N.  Y.  441,  decided  January,  1884 ;  but 

Negliqenoe  of  Attobnets,— continued. 

cause,  and  obtained  the  reversal  on  appeal  of  an  unfavorable  jud^nent,  but 
refuses  to  proceed  with  another  trial  until  he  is  paid  for  the  services  ren- 
dered. 

Avery  v.  Jacob,  15  Supp.  504. 

Negligence  cannot  be  attributed  to  an  attorney  for  consenting  that  a 
judgment  obtained  by  his  client,  upon  the  defendant's  failure  to  answer,  be 
vacated  and  the  defendant  allowed  to  answer,  where  the  court,  according  to 
its  customary  practice,  would  make  an  order  to  that  effect. 

Cluseman  v.  Merkel^  8  Bosw.  402. 

Anon.  1  Wend,  108. 

Hopping  V.  Quinn,  12  Wend.  517. 

But  such  consent,  without  the  client's  knowledge,  is  given  at  the  peril  of 
responsibility  for  any  loss  necessarily  resulting  from  that  act,  if  the  client, 
being  advised  of  the  facts,  could  have  put  his  attorney  into  possession  of 
facts  which  would  have  caused  the  court  to  require  security  as  a  condition 
of  opening  the  default. 

Clussman  v.  Merkel,  3  Bosw.  402. 

Negligence  is  chargeable  to  an  attorney  who,  having  advised  his  client 
and  been  directed  by  him  to  take  an  appeal,  failed  to  do  so  within  the  time 
prescribed. 

Cole  V.  Roby,  40  St.  Rep.  899;  16  Supp.  20. 

An  attorney  is  liable  for  the  negligence  of  his  clerks. 

Shearman  &  Redfield  on  Negligence,  §  2«)7. 
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tlie  precise  point  was  not  presented  in  that  case,  and  the  state- 
ment there  made  that  the  statute  must  be  specifically  alleged  in 
order  to  invoke  its  benefit  was  mere  dictum  of  the  justioe  writ- 
ing the  opinion.  This  was  the  view  taken  of  that  case  in  Ber- 
rien V.  Southack,  Traver  v.  Purdy,  and  Bannatyne  v.  Mining 
Co.,  supra.  In  Meyers  v.  Dorman  (Oct  1884)  34  Hun,  115. 
the  contract  was  expressly  declared  not  to  be  within  the  statute, 
and  the  references  therein  made  to  the  matter  of  pleading  were 
based  on  Porter  v.  Wormser,  and  were  therefore  mere  dictum. 
In  Marie  v.  Garrison,  13  Abb.  N.  C.  210,  278,  decided  in  1883, 
the  only  other  case  opposed  to  the  rule  of  pleading  generally  ac- 
cepted at  that  time,  the  referee  in  his  opinion  stated  that  the  stat- 
ute of  frauds  must  be  affirmatively  pleaded,  and  rested  his  con- 
clusion on  an  English  case  based  upon  an  English  statute. '  In 
Hamer  v.  Sidway,  124  N.  T.  538 ;  27  N.  E.  256,  the  court  re- 

Neglioenok  ov  Attornetb, — continued. 

As  a  rule,  all  of  the  partners  of  a  firm  of  attorneys  are  liable  for  negli> 
genoe,  whether  the  same  be  that  of  one  or  all  of  them. 

Lansing  y.  McKillup,  7  Cow.  416. 

McFarland  v.  Crary,  8  Cow.  253.  Aff'd  6  Wend.  297. 

Warner  v.  Griswold,  S  Wend.  665. 

But  a  retiring  partner  is  not  liable  for  his  partner's  negligence  in  an  ac- 
tion brought  while  the  partnership  was  existing,  where  he  had  relinquished 
all  his  claims  to  compensation  therein,  and  the  negligence  charged  occurred 
after  the  dissolution. 

Ayrault  v.  Chamberlin,  26  Barb.  83. 

So  an  attorney,  entering  into  partnership  with  one  who  formerly  consti- 
tuted a  member  of  a  prior  firm,  is  not  liable  for  the  negligence  of  the  latter 
attorney  in  an  action  pending  at  the  time  of  the  creation  of  the  new  part- 
nership, unless  it  is  shown  that  the  latter  had  been  substituted,  with  his 
oonsent,  for  the  old  firm. 

Id. 

b.  Remedies  of  client, 

1.  Action  against  attorney. 

If  an  attorney  is  negligent  in  conducting  his  client's  case,  an  action  in 
favor  of  the  latter  will  lie  against  him  for  the  damages  thereby  sustained.  • 
O'Hara  v.  Brophy,  24  How.  Pr.  379. 
Van  Wallhoflfen  v   Newcombe,  10  Hun.  236. 
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peats  tlie  dictum  in  Porter  v.  Wormser,  but  no  question  arising 
under  the  statute  of  frauds  was  raised^  discussed^  or  mentioned 
on  the  trial  or  on  appeal  in  that  case.  Indeed,  the  statute  of 
frauds,  as  the  opinion  declared,  was  out  of  the  case.  Traver  v. 
Purdy  (Sup.)  65  St.  Eep.  295;  25  Supp.  452;  80  Abb.  N.  C. 
448.  In  Wells  v.  Monihan,  129  N.  Y.  161 ;  29  N.  E.  232,  de- 
cided in  1891,  after  the  service  of  the  answer  in  Crane  v.  Powell, 
the  action  was  on  a  promissory  note.  The  answer  admitted 
the  note,  and  the  decision  of  the  case  did  not  turn  on  the  statute. 
That  Porter  v.  Wormser  was  never  intended  by  the  court  of  ap- 
peals itself  as  an  authority  upon  the  question  of  the  availability 
of  the  statute  of  frauds  under  a  general  denial  is  evident  from 
the  fact  that  the  old  rule  was  applied  by  the  court  of  appeals  in 
two  subsequent  cases.  Moreover,  Mr.  Justice  Earl  concurred 
in  the  opinion  in  Porter  v.  Wormser,  although  he  wrote  the  opin- 
ion in  Marston  v.  Swett,  supra,  and  was  one  of  the  dissenting 
judges  in  Crane  v.  Powell.     In  White  v.  Rintoul,  108  N.  Y. 

Neglxoengb  of  Attobnbts, — continued. 

So  a  client  may  maintain  an  action  against  his  attorney  for  money  lost 
by  reason  of  the  latter's  negligence  in  investing  his  client's  money. 

Whitney  v.  Martine,  88  N.  Y.  635. 

Likewise,  an  action  will  lie  against  an  attorney  for  loss  sustained  by  the 
client  on  account  of  the  inexcusable  failure  on  the  part  of  the  attorney  to 
institute  action  upon  a  note  placed  in  his  hands  for  collection. 

Smedes  r.  Elmendorfj  3  Johns.  185. 

A  client,  who  has  sustained  loss  by  reason  of  his  attorney  having  over- 
looked an  encumbrance  upon  premises,  the  title  to  which  he  reported  good, 
may  maintain  an  action  against  the  latter  for  such  negligence. 

Byrnes  v.  Palmer,  18  App.  Div.  1;  79  St.  Rep.  479;  45  Supp.  479;  Aif'd 
on  op.  below  160  N.  Y.  699;  55  N.  E.  1093. 

Fay  y.  McGuire,  20  App.  Div.  669;  81  St.  Rep.  286;  47  Supp.  286. 

The  burden  of  showing  negligence  on  the  part  of  an  attorney  is  upon  the 
client. 

Seymour  Y.  Cagger,  13  HuUj  29. 

Livingston  t.  Spero,  18  Misc.  243;  75  St.  Rep.  999;  41  Supp.  606. 

The  statute  of  limitations  begins  to  run  against  a  claim  for  negligence  of 
an  attorney  from  the  time  of  the  breach  of  duty,  and  not  from  the  tiiae  •>! 
the  discovery  thereof. 

Weeks  on  Attorneys  (2nd  Ed.)  }  320. 
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222;  15  K.  E.  818,  there  was  a  general  denial^  and  the  statute 
was  not  affirmatively  allied.  The  judgment  for  the  plaintiff 
was  reversed  in  the  court  of  appeals,  the  court  saying:  "The 
case  is  one  in  which  a  faithful  observance  of  the  statute  of  frauds 
requires  us  to  say  that  the  promise  sued  on  is  void  for  want  of 
a  writing;"  and  made  no  reference  to  Porter  v.  Wormser,  al- 
though that  case  was  the  first  one  cited  on  the  brief  of  the  re-- 
spondent  in  support  of  his  contention  that  the  defendant  was 
without  the  benefit  of  the  statute,  because  it  had  not  been 
pleaded.  In  Matthews  v.  Matthews,  133  N.  Y.  681 ;  31  K  E. 
619,  the  court  held  the  contract  invalid  under  a  general  denial. 
Subsequently,  when  the  same  case  came  before  the  same  court, 

'■  ■■        '  ■  "  * 

Neqlioence  of  Attornets,— continued. 

2.  Defense  and  counterclaim  to  action  6f/  attorney  for  services. 

A  person  sued  fo^  legal  services  may  set  up  as  a  defense  and  counterclaim 
the  negligence  of  the  attorney. 

Stewart  v.  Morse,  79  N.  Y.  629. 

VHiitlegge  V.  DeWitt,  12  Daly,  319. 

Kissam  v.  Bremerman,  44  App.  Div.  588;  95  St.  Rep.  75;  61  Supp.  75. 

Thus  if  an  attorney  was  guilty  of  negligence  in  failing  to  oppose  a  motion 
to  vacate  an  attachment,  and  his  client  suffered  damage  by  reason  thereof, 
the  latter  may  interpose  the  same  as  a  counterclaim  to  an  action  by  the  at- 
torney for  services. 

Whitlegge  v.  DeWitt,  1S2  Daiy,  319. 

An  answer  is  demurrable  which  alleges  as  a  counterclaim  to  an  action  for 
legal  services  that  plaintiff  agreed  to  prosecute  the  action  upon  a  contingent 
fee,  that  he  abandoned  the  suit  and  other  counsel  were,  with  his  consent, 
substituted ;  that  after  the  present  action  was  commenced  the  defendant  ob- 
tained leave  to  discontinue  the  action  on  payment  of  the  taxable  costs,  or 
to  serve  an  amended  complaint  on  payment  of  $50.00 ;  that  the  original  com- 
plaint did  not  state  a  cause  of  action;  that  the  action  had  been  discon- 
tinued; and  that  the  defendant  had  been  compelled  to  pay  $175  "on  account 
of  the  mistake,  eareleraness  and  advice  of  the  plaintiff  herein  with  reference 
to  said  action." 

Kissam  v.  Brcmerman,  44  App.  Div.  588;  95  St.  Rep.  75;  61  Supp.  75. 

This  was  on  the  ground  that  the  facts  stated  did  not  constitute  a  cause  of 
action,  in  that  drawing  a  complaint  which  did  not  state  a  cause  of  action 
was  not  necessarily  negligence  and  that  the  general  allegation  of  careless- 
ness in  the  action  did  not  chnr«re  negligence  in  drafting  the  complaint. 
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in  November,  1897  (154  N.  Y.  293;  48  N.  E.  631),  the  court 
refused  to  allow  its  decision  in  133  N.  Y.  681;  31  N.  E.  519; 
saying  that  that  decision  was  rendered  before  the  case  of  Crane 
V.  Powell  had  settled  the  rule  in  this  state  that  the  defense  of  the 
statute  of  frauds,  to  be  available,  must  be  pleaded. 

Considering  the  state  of  the  law  and  practice  touching  this 
subject  at  the  time  of  the  rendition  of  the  services,  it  cannot  be 
said  that  the  plaintiff  was  guilty  of  negligence.  For  more  than 
half  a  century  the  courts  of  this  state  had  consistently  declared 
the  statute  available  under  a  general  denial.  There  were  no  au- 
thorities opposed  to  this  view;  for  dicta,  however,  much  entitled 
to  respectful  consideration,  are  not  recognized  as  authorities, 
will  not  be  regarded  by  courts  as  adjudications,  and  are  not  bind- 
ing on  the  tribunals  Uiat  pronounce  them.  The  plaintiff  might 
well  have  reasoned  that  tiie  court  would  not  disturb  what  had 

Nbguobitcb  of  Attobnets, — continued. 

The  court  said,  "An  attorney  does  not  guarantee  the  sufficiency  of  erery 
pleading  prepared  by  him  or  under  his  direction,  but  he  is  responsible  to  his 
cUent  only  for  those  mistakes  as  a  pleader  which  indicate  a  lack  on  his  part 
of  the  attainments  and  diligence  commonly  possessed  and  exercised  by  legal 
practitioners  of  ordinary  skill  and  capacity." 

3.  Suhaiiiuiion  of  atiameya  and  denial  of  provision  for  payment  for  aerv- 

ioea. 

Where  an  attorney  has  been  guilty  of  negligence  in  an  action,  a  motion 
for  substitution  of  attorneys  will  be  granted,  without  provision  for  payment 
for  the  services  rendered  by  him. 

Pierce  v.  Waters,  10  Week.  Dig.  432. 

Matter  of  Prospect  Ave.,  85  Hun,  257;  66  St.  Rep.  407;  32  Supp.  1013; 
1  Ann.  Cas.  347. 

Williamson  v.  Carlton,  01  Hun,  637;  36  Supp.  1135. 

Barkley  v.  N.  T.  C.  &  H.  R.  R.  Ck>.,  35  App.  Div.  167;  88  St.  Rep.  070;  54 
Supp.  070. 

Such  an  order  will  be  made  where  an  attorney  accepted  an  undertaking 
given  to  release  an  attachment  in  an  amount  less  than  it  should  be,  brought 
an  unnecessary  action  and  accepted  payment  of  a  part  of  the  claim  under 
conditions  inconsistent  with  the  interests  of  his  client,  and  after  paying  out 
a  part  of  it  for  disbursements,  appropriated  the  balance  to  his  own  use. 

Pierce  v.  Waters,  10  Week.  Dig.  432. 
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been  regarded  bj  the  profession  for  a  long  period  as  a  well-settled 
principle  of  pleading.  The  plaintiff  was  called  upon  to  pursue 
one  of  two  courses.  The  one  he  followed  had  the  support  of  au« 
thority,  and  his  judgment  cannot  be  impeached  if  he  r^arded 
the  other  as  opposed  to  reason,  principle,  and  authority.  It  does 
not  follow  that,  because  the  court  afterwards  adopted  a  different 
view  of  the  law,  negligence  must  be  imputed  to  the  attorney.  At 
most,  it  was  but  a  mere  misjudgment  on  a  doubtful  question  of 
law,  and  an  attorney  cannot  be  held  guilty  of  negligence  in  case 
of  a  reasonable  doubt.  He  is  only  bound  to  exericse  the  ordi- 
nary legal  skill  and  knowledge  of  his  profession,  and  is  not  liable 
for  every  error  of  judgment  or  opinion  as  to  the  law.     Where  he 

Nboligbnob  of  ATTORNBT8.~continued. 
c.  lAahility  to  third  persons, 

« 

Hie  fact  that  an  attorney,  employed  and  paid  by  a  certain  person  to  ex- 
amine the  title  to  premises,  overloi^ed  a  conveyance  thereof  by  his  client, 
does  not  render  such  attorney  liable  to  a  third  person  who  loaned  money  to 
the  client  on  the  strength  of  the  attorney's  certificate  that  the  title  was 
good  and  unencumbered. 

Savings  Bank  v.  Ward,  100  U.  8.  105. 

But  where  the  lender  of  money  employed  the  borrower's  attorney  to 
search  the  records  for  encumbrances,  and  the  latter  reported  the  title  clear, 
and  took  the  mortgage,  upon  which  the  money  was  loaned,  for  the  purpose 
of  filing  it,  but  delayed  so  doing  until  a  subsequent  mortgage  was  filed,  an 
action  against  such  attorney  will  lie  in  favor  of  the  person  lending  the 
money  for  the  damages  sustained  by  the  neglect. 

Arnold  v.  Robertson,  3  Daly,  208. 

An  attorney  who,  through  negligence  or  ignorance,  causes  the  unauthor- 
ized and  unlawful  arrest  of  a  person,  is  liable  to  the  latter  for  the  damages 
sustained. 

Deyo  V.  Van  Valkenburgh,  5  Hill,  242. 

Sleight  V.  Leavenworth,  6  Duer,  122. 

Fischer  v.  Langbein,  103  N.  Y.  84 ;  8  N.  E.  251. 

In  case  of  void  process  the  liability  attaches  when  the  wrong  is  commit- 
ted, and  no  proceedings  are  necessary  to  vacate  it,  but  where  the  court  has 
jurisdiction,  but  the  process  is  irr^^lar  for  some  reason,  it  must  be  va- 
cated before  liability  accrues. 

Fischer  v.  Langbein,  103  K.  Y.  84;  8  N.  E.  251. 

But  there  is  no  liability  on  the  part  of  an  attorney  for  damages  arising 
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errs  on  a  question  not  elementary  or  conclusively  settled  by  au- 
thority, that  error  is  one  of  judgment,  for  which  he  incurs  no  li- 
ability. Byrnes  v.  Palmer,  18  App.  Div.  1 ;  79  St.  Eep.  479  j 
45  Supp.  479,  affirmed  in  160  N.  Y.  699 ;  56  N.  E.  1093 ;  Bow- 
man V.  Tallman,  27  How.  Pr.  276,  affirmed  in  3  Abb.  Dec.  182 ; 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  380. 

Surely,  it  will  not  be  contended  that  the  law,  as  declared  in 
Crane  v.  Powell,  supra,  was  conclusively  settled  at  the  time  the 
answer  was  interposed  by  the  plaintiff.  Judges  Peckham  and 
Earl,  by  their  dissent,  declared  that  the  law  as  laid  down  in  that 
case  was  not  in  harmony  with  the  adjudications.  As  late  as 
1894,  Mr.  Justice  Van  Bnmt  asserted  that  the  rule  applied  in 
Crane  v.  Powell  "is  contrary  to  all  the  authorities  cited  to  sup- 
port it."  Bannatyne  v.  Mining  Co.,  supra.  It  seems  a  mon- 
strous proposition  to  assert  that  an  attorney  can  be  guilty  of 

Nbguobncb  of  Attorneys, — continued. 

from  the  wrongful  seizure  of  goods  on  an  execution,  where  he  merely  issued 
the  same  and  communicated  to  the  sheriff  the  directions  of  his  dients  to 
seize  thereon  specified  property. 

Ford  ▼.  Williams,  13  N.  Y.  684. 

If,  however,  it  appears  that  such  attorney  gave  directions  in  reference  to 
the  seizure  of  the  goods  on  his  own  responsibility,  he  will  be  liable. 

Ford  v.  Williams,  24  N.  Y.  350. 

An  attorney,  who  acting  in  good  faith  but  under  a  mistake  of  facts, 
brought  an  action  in  the  name  of  a  foreign  corporation  for  some  time  out 
of  existence,  may  be  ordered  to  pay  to  the  defendants  the  costs  of  the  action 
recovered  by  them  against  the  plaintiff. 

Attleboro  Nat.  Bank  v.  Wendell,  64  Hun,  208;  46  St.  Rep.  140;  19  Supp, 
45;  22  Civ.  Pro.  225. 

d.  Damages. 

The  debt  lost  and  costs  sustained  through  the  negligence  furnish  the 
measure  of  damages  where  the  circumstances  warrant  the  application  of 
that  rule.  In  other  cases  the  client  is  entitled  to  be  put  in  the  position  he 
would  be  in  if  the  attorney  had  done  his  duty. 

Weeks  on  Attorneys  (2nd  Ed.)  §  319. 

A  person  who  has  paid  out  large  siuns  of  money  to  an  attorney  for  pro» 
curing  a  divorce,  which  was  subsequently  set  aside  because  of  gross  irregu* 
larities  and  mistakes,  and  who  after  such  decree  married  again,  may  recover 
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mali'ractice  when  his  .professional  conduct  is  vindicated  bj  the 
judgment  of  distinguished  jurists  of  large  experience  and  high 
attainmenta,  two  of  them  members  of  the  very  bench  that  pro- 
nounced the  decision  now  used  to  assail  the  ability  and  to  impugn 
the  action  of  the  attorney.  It  demonstrates,  at  least, — indeed, 
it  must  be  held  to  be  indisputable, — ^that  the  principle  of  law  in 
question  was  not  well  settled  in  1889,  and  the  plaintiff  was  there- 
fore blameless  for  not  conforming  his  conduct  to  it. 

We  have  pressed  upon  our  consideration,  however,  the  inquiry 
as  to  whether  the  plaintiff  should  not  have  reasonably  anticipated 
the  decision  as  finally  made.  The  statute  provides  that  certain 
contracts  not  in  writing  are  ^Void."  All  the  earlier  cases  pro* 
ceeded  upon  the  theory  that,  under  a  general  denial,  the  plaintiff 
was  required  to  establish  a  legal  claim  valid  under  the  statute,  or 
fail.  In  Crane  v.  Powell,  the  justice  writing  the  opinion  stated 
that  it  was  desirable  to  assimilate  the  practice  regarding  the  de- 
fense of  frauds  with  the  statute  of  limitations,  usury,  and  gam- 
ing and  betting,  and  that,  as  those  defenses  must  be  affirmative- 

NBOiiieBNCB  or  Attobnbts.— continued. 

the  8umi  eo  paid  together  with  such  farther  damagei  as  the  soBtained  by 
the  negligence. 

Van  Wallhoffen  t.  Newoombe,  10  Hun,  236. 

So  if  a  person  is  compelled  to  pay  a  sum  of  money  by  reaaon  of  his  re- 
fusal to  answer  a  proper  question,  which  his  attorney  negligentl/  advised 
him  not  to  answer,  he  may  recover  the  same  from  the  attorney. 

Gihon  V.  Albert,  7  Paige,  278. 

In  an  action  for  negligence  in  overlooking  prior  encumbrances  and  re- 
porting that  a  mortgage  subsequently  purchased  by  the  client  was  a  first 
lien,  the  damages  are  not  limited  to  the  difference  between  tiie  amount  paid 
and  that  which  might  be  obtained  from  the  foreclosure  of  the  mortgage,  but 
there  may  be  a  recovery  of  the  sum  the  client  was  obliged  to  pay  to  remove 
the  prior  encumbrances. 

Fay  V.  McGuire,  20  App.  Div.  609;  81  St.  Rep.  286;  47  Supp.  286. 

Nominal  damages  only  will  be  awarded  the  client  when  the  nq^leet 
charged  consisted  in  delaying  to  file  a  mortgage  until  after  a  subsequent 
mortgage  had  been  filed,  where  the  latter  has  been  paid  and  the  obligation 
which  the  client's  mortgage  was  given  to  secure  has  been  satisfied  by  him 
without  the  attorney's  agency. 

Arnold  v.  Robertson,  3  Daly,  298. 
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ly  set  up,  no  good  reason  could  exist  why  a  different  rule  should 
prevail  in  reference  to  the  former  statute.  The  attention  of  the 
learned  justice  was  probably  not  called  to  the  fact  that  the  stat- 
ute of  limitations  cannot  be  invoked,  except  affirmatively 
pleaded,  because  of  an  express  statutory  provision  which  declares 
the  statute  waived  unless  pleaded.  Section  413,  Oode  Oiv.  Pro. 
Usury  and  other  defenses  obviously  constitute  new  matter.  New 
matter  is  extraneous  to  that  set  up  as  the  basis  of  the  action  in 
the  complaint.  It  is  that  which  admits  and  seeks  to  avoid  the 
cause  of  action  alleged.  A  denial  puts  in  issue  whatever  the 
plaintiff  must  prove  to  establish  his  cause  of  action.  What  the 
consensus  of  judicial  thought  in  this  state  formerly  held  to  be 
available  under  a  general  denial  was  determined  in  this  decision 
by  a  divided  court,  to  be  waived  unless  set  up  as  new  matter. 

Defendant's  contention  that  the  plaintiff  should  have  antici- 
X^ated  such  a  result  is  entirely  without  support.  That  this  case 
made  a  radical  change  in  our  system  of  pleading  is  now  generally 
recognized.  Indeed,  that  seems  to  be  conceded  by  the  learned 
court  itself.  We  are  thus  led  to  the  conclusion  tiiat  there  was  no 
negligence  on  the  part  of  the  plaintiff.  It  was  error,  therefore, 
to  dismiss  the  complaint,  and  to  direct  a  verdict  for  the  defend- 
ant  on  the  counterclaim. 

Judgment  appealed  from  reversed,  and  new  trial  ordered,  with 
costs  to  the  appellant*    All  concur. 


« 
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LIVINGSTON-MIDDLEDITOH  CO.  v.  NEW  YORK  COIr 

LEGE  OF  DENTISTRY. 

[$1  M%90.  259;  98  Bt.  Rep.  HO;  6t  Bupp,  HO.^ 

{Bupreme  Oowrt,  Appellate  Term,  April  16, 1900.) 

1.  AacNCT—  EriDKifOB—  Bn  OssTis. 
Where  an  attornej  biingi  to  plaintiff,  to  be  printed,  a  manuscript  pur 
porting  to  be  his  argument  as  defendant's  attorney  in  a  lawsuit,  he  u 
presumed  to  be  acting  as  agent,  and  not  as  principal;  and,  to  show  Ji'i 
authority  to  order  the  work  as  agoit,  admissions  and  declarations  of  an 
officer  of  defendant  made  to  plaintiff's  employ^  during  progress  of  Ibc 
work  are  admissible,  as  part  of  the  res  gesta.  / 

Kone. — ^LXABILITT  or  ATTOBKETS   fob  DiSBITRBBlCXIfTS. 

With  the  exception  as  to  official  fees,  the  liability  of  attorneys  is  the  same 
as  that  of  other  agents  in  regard  to  disbursements  incurred  in  the  client's 
business,  and  depends  on  the  discloeure  of  their  relation  to  the  matter.  If 
their  agency  is  not  disclosed  they  are  personally  liable. 

An  attorney  is  liable  to  clerks,  sheriffs  and  other  similar  officers  for  their 
fees  for  services  in  an  action  rendered  at  the  request  of  the  attorney. 

Bonynge  t.  Waterbury,  12  Hun,  534. 

In  the  case  laet  cited,  Daniels,  J.,  said,  ''The  rule  of  law  upon  this  subject 
arose  out  of  the  peculiar  relation  existing  between  the  client  and  his  at- 
torney and  counsel,  and  the  courts  have  not  considered  themselves  at  liberty 
to  extend  it,  but  in  other  cases,  not  within  its  terms,  have  regarded  these 
officers  as  entitled  to  the  same  immunity  as  other  agents  acting  on  behalf 
of  known  principals." 

In  JudsMi  V.  Oray,  11  N.  Y.  408,  Selden,  J.,  said,  "It  is  clear,  therefore, 
that  the  decisions  in  this  state,  in  which  attorneys  and  solicitors  have  been 
held  liable  for  the  fees  of  the  officers  of  the  court,  upon  a  promise  implied 
from  their  acts  done  as  attorneys  merely,  are  in  conflict  with  principle,  and 
with  the  whole  current  of  authorities  elsewhere  on  the  subject  In  all  such 
cases  it  is  a  sound  and  salutary  rule,  that  while  the  court,  for  the  mere  sake 
of  restoring  the  harmony  and  symetry  of  the  law,  will  not  interfere  to  over- 
throw a  doctrine  which  has  through  a  series  of  decisions  come  to  be  univer- 
sally regarded  as  fixed  and  settled,  they  will  nevertheless  circumscribe  the 
j  anomaly  within  as  narrow  limits  as  possible." 
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LiTiogston-Middleditch  Co.  t.  New  York  College  of  Dentistry. 

2.  6ahe — ^Rebutting  Inference  from  Bills  Rendered. 
The  plaintiff,  having  printed  the  arugment  of  defendant's  attorney  in  a 
lawsuit,  mannscript  for  which  was  brought  to  plaintiff  by  the  attorney, 
may  rebut  the  inference  that  it  extended  credit  therefor  to  the  attorney, 
and  not  to  defendant,  arising  from  his  having  sent  the  bill  directly  to 
the  attorney,  by  evidence  explaining  why  it  did  so. 

.  Appeal  from  city  court  of  New  York,  general  tenn. 
Action  by  the  Livingston-Middleditch  Company  against  the 
New  York  College  of  Dentistry.  From  an  order  of  the  general 
term  of  the  city  court,  and  a  judgment  entered  thereon  (61  Supp. 
918),, affirming  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.     Reversed. 

The  opinion  delivered  in  the  court  below  was  as  follows : 

Per  Curiam.  There  seems  to  be  no  sufficient  reason  given  by  the  appel- 
lant for  disturbing  the  Judgment  appealed  from.    A  reading  of  the  documen- 

LlABIUTT  OF  AtTOBNBTS  FOR  Dl8BUB8BMBNT8,~COntinued. 

In  that  case  the  court,  while  recognizing  the  authority  of  Adams  v.  Hop- 
kins, 6  Johns.  252,  which  held  an  attorney  liable  to  a  sheriff  for  services  re- 
quested by  him  in  an  action,  and  of  Trustees  of  Watertown  v.  Cowen,  4 
Paige,  610,  which  held  a  solicitor  in  a  suit  in  chancery  liable  to  an  examiner 
for  his  fees,  refused  to  extend  the  rule  to  a  referee  in  an  equity  suit  under 
the  Code,  notwithstanding  the  identity  of  the  duties  performed  by  such  ex- 
aminera  and  referees. 

The  rule  that  an  attorney  is  liable  to  sheriffs  for  their  fees  on  executions 
was  re-approved  in  Campbell  v.  Cothan,  66  N.  Y.  279,  although  admitted 
to  be  unsupported  by  principle  and  at  variance  with  precedents  elsewhere. 
"But,"  said  Andrews,  J.,  "it  has  been  for  more  than  sixty  years  the  law  of 
this  state.  No  practical  injustice  results  from  enforcing  it>  as  attorneys 
act  in  view  of  the  liability  they  incur  in  issuing  executions,  and  it  ought  not 
now  to  be  disturbed." 

It  is,  however,  only  when  the  judgment  is  satisfied  or  discharged,  or  the 
attorney  has  countermanded  the  execution,  that  the  sheriff  may  look  to  the 
attorney  for  his  fees. 

Van  Kirk  v.  Sedgwick,  87  N.  Y.  266. 

An  attorney  who  places  a  cause  on  the  calendar  is  liable  to  the  sheriff  for 
his  calendar  fees. 

Reilly  V.  Tullis,  10  Daly,  283. 
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taiy  proofs,  especially  tlie  exhibits  of  defendant,  confirms  this  determina- 
tion, and  the  oral  portion  of  plaintiff's  evidence  does  not  disturb  it.  The 
esses  cited  quite  fail  in  establishing  the  principle  contended  for, — ^that  an 
attorney  at  law,  when  ordering  printing  in  the  client's  case,  thereby  makes 
liable  the  client,  without  special  notice  or  instruction;  and  the  record  before 
us  shows  that  credit  was  given  and  the  work  was  done  for  the  attorney  upon 
request  of  his  derk. 

The  rulings  of  the  court  below  can  be  sustained  on  good  ground,  and  the 
Judgment  appealed  from  is  therefore  affirmed,  with  costs  and  disbursementa. 

Argued  before  Bbekmak^  P.  J.,  and'GiBOEBiOH  and  0'Gk)B- 

ILkN,  J  J. 

LiARiLiTT  OF  AnoHVBrs  voB  DiSBUBSiMBErni,— continaed. 

It  must,  however,  be  shown  by  some  evidence  other  than  the  calendar  it^ 
self  that  the  attorney  sought  to  be  charged  filed  the  note  of  issue. 

Rdlly  V.  Flynn,  10  Daly,  462. 

When  an  attOTuey  promisee  to  pay  a  referee's  fees  he  becomes  the  princi- 
pal debtor  therefor. 

Dinkel  v.  Wehle,  63  How.  Pr.  208;  11  Abb.  N.  C.  124. 

An  attorney  is  not  liable  to  a  stenographer  employed  by  him  to  take  the 
testimony  on  the  trial  of  his  client's  case  unless  he  expmsly  contracted  to 
become  personally  bound. 

Bonynge  v.  Waterbury,  12  Hun,  534. 

Bonynge  v.  Field,  81  N.  7.  169. 

The  same  rule  applies  to  a  bill  for  a  copy  of  the  testimony  taken. 

Sheridan  v.  Genet,  12  Hun,  660. 

In  the  case  last  cited  it  was  said,  "It  was  not  to  be  supposed  that  he 
had  any  personal  interest  in  the  oopy  in  the  absence  of  proof  to  the  con- 
trary. ...  If  stenographers  seek  to  make  counsel  liable,  they  must 
take  the  necessary  steps  to  aeo(»nplish  that  end." 

It  is  immaterial  whether  the  party  sought  to  be  charged  for  steno- 
grapher's fees,  on  the  order  of  his  attorney,  Is  the  party  instituting  the  pro- 
ceeding in  which  the  testimony  is  taken  or  not. 

Harry  v.  Hilton,  11  Abb.  N.  C.  448;  64  How.  Pr.  190. 

An  attorn^  is  not  liable  to  a  commissioner  in  partition  for  his  fees  al- 
though the  attorney  has  included  them  in  the  bill  of  costs  and  collected 
them.    The  remedy  of  the  commissioner  is  against  the  attorney's  client. 

Lamoreux  v.  Morris,  4  How.  Pr.  245. 

Where  an  expert  witness  attends  and  testifies  at  the  request  of  attorney 
or  counsel,  notwithstanding  the  expressed  unwillingness  of  the  client  to  be 
responsible  for  such  services,  the  expert  cannot  recover  of  the  client. 

Packard  v.  Stephani,  85  Hun,  197;  60  St.  Rep.  600;  32  Supp.  1016. 
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Fletcher,  McCutchen  £  Brown,  for  appellant. 

F,  F,  Vandervcer,  for  respondent. 

O'GoBMAN,  J.  Plaintiff,  a  printer,  sued  the  defendant  for  a 
balance  of  $538.67  due  for  services  rendered  and  materials  fur- 
nished at  its  request  through  one  Frank  F.  Vanderveer,  its  at- 

LlAUILITY  OF  ATTORNBTS  FOR  DlSIIUKSBMENTS,— GOntinUCd. 

In  the  case  last  cited,  O'Brien,  J.,  said.  "There  can  be  no  doubt  of  the  au- 
thority of  an  attorney  in  the  conduct  and  management  of  his  client's  case  to 
make  such  necessary  and  proper  disbursements  as  the  case  shall  require. 
This  authority  can  be  implied  merely  from  the  relation  between  attorney 
and  client,  from  which  a  request  on  the  part  of  the  latter  would  be  pre- 
sumed. And  we  think  equally  tnie  that,  however  necessary  the  services 
might  be  regarded  by  the  attorney  in  the  client's  interest,  the  latter  has  a 
right  to  refuse  to  incur  them,  and  the  attorney  could  not  charge  the  client, 
except  in  favor  of  some  one  who  acted  upon  the  presumed  authority  with 
which  such  attorney  was  clothed." 

An  attorney  has  presumptive  authority  to  employ  a  stenographer  to  take 
testimony  in  an  action  and  render  his  client  liable  to  the  stenographer,  and 
the  latter  may  rely  on  such  presumption,  regardless  of  any  instructions  to 
the  contrary  given  by  the  client  to  his  attorney,  which  were  not  disclosed  to 
the  stenographer. 

Thornton  v.  Tuttlc,  20  Abb.  N.  C.  308;  7  St.  Rep.  801;  26  Week.  Dig.  405. 

Where  there  is  nothing  in  the  business  to  disclose  that  it  for  a  client  and 
the  attorney  fails  to  disclose  his  relation  to  it,  he  is  liable  for  services  ren- 
dered in  connection  therewith. 

Dulon  v.  Camp,  28  Misc.  648;  93  St.  Kep.  508;  59  Supp.  508. 

Attorneys  are  not  liable  to  an  expert  accountant  employed  by  them  to 
examine  books  of  account  in  preparation  for  trial  of  a  client's  case,  in  the  ab- 
sence of  a  personal  assumption  of  the  charge  or  failure  to  disclose  their  rela- 
tion to  the  matter  as  attorneys. 

Covell  V.  Hart,  14  Hun,  252. 

An  attorney,  who  employs  an  accountant  to  examine  accounts  and  vouch- 
ers preparatory  to  bringing  an  action,  without  disclosing  the  name  of  the 
prospective  plaintilT,  is  personally  liable  to  the  accountant  for  his  services. 

Good  V.  Bumsey,  60  App.  Div.  280;  97  St.  Bep.  981;  63  Supp.  981. 

An  attorney  who  employs  another  attorney  to  defend  an  action  brought 
against  his  clients  is  liable  to  such  other  attorney  for  his  services,  where  it 
appears  that  credit  was  given  to  the  attorney  and  he  contracted  in  his  own 
name. 

Meany  v.  Rosenberg,  28  Misc.  520 ;  93  St.  Rep.  582 ;  69  Supp.  582. 
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tomey.  The  perfonnance  of  tlie  work,  its  value,  and  nonpay- 
ment are  not  in  dispute.  A  payment  of  $300  on  account  of  the 
work  had  been  made  by  defendant's  check  to  the  order  of  i\s  at- 
torney, who  indorsed  it  over  to  tJie  plaintiff.  The  only  question 
litigated  was  whether  the  defendant  or  its  attorney  was  liable 
for  the  balance  due.  The  attorney  urges  that  he  alone  is  liable, 
but  there  was  no  distinct  agreement  that  the  plaintiff  looked 
to  him  for  payment.  The  work  done  by  the  plaintiff  consisted 
of  certain  printed  matter,  purporting  to  be  an  argument  by  de- 
fendant's said  attorney  in  its  behalf  in  opposition  to  a  threatened 
revocation  of  its  charter.  At  the  close  of  plaintiff's  case,  the 
complaint  was  dismissed. 

The  manuscript  furnished  to  the  plaintiff  by  defendant's  at- 
torney apprised  it  of  the  relations  existing  between  the  defendant 
and  its  attorney.  An  attorney  is  the  same  as  any  other  agent, 
and,  as  such,  is  not  liable  personally,  when  he  keeps  within  the 
limits  of  his  authority,  and  discloses  the  name  of  his  principal. 
Bonynge  v.  Waterbury,  12  Hun,  534;  Judson  v.  Gray,  11  N.  Y. 
408 ;  Packard  v.  Stephani,  85  Hun,  19V  ;  66  St.  Rep.  500 ;  32 
Supp.  1016;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  405.  He  is 
then  presumed  to  be  acting  as  agent,  and  not  as  principal.  The 
plaintiff,  therefore,  was  justified  in  treating  the  defendant  as  its 
debtor,  and,  for  the  purpose  of  showing  authority  in  defendant's 
attorney  to  order  the  work  in  question,  endeavored  to  prove  cer- 
tain admissions  and  declarations  made  to  plaintiff's  employee 
during  the  progress  of  the  work  by  one  Weisse,  an  oflScer  of  the 
defendant.  On  defendant's  objection,  such  evidence  was  ex- 
cluded. This  was  error.  The  conversations  between  Weisse 
and  the  witness  at  the  time  in  question  constituted  part  of  the 
res  gestae  of  the  transaction  in  suit,  and  were  competent.  Post 
Express  Printing  Co.  v.  Coursey  (Sup.)  10  N.  Y.  Supp.  497; 
Anderson  v.  Rome,  W.  &  O.  Railroad  Co.,  54  N.  Y.  340. 

It  appeared  that  bills  for  the  work  were  sent  by  plaintiff  to  the 
defendant's  said  attorney.  Plaintiff  attempted  to  explain  why 
this  course  was  followed,  but  on  objection  this  evidence  was  re- 
jected. This  was  obvious  error.  The  question  to  whom  credit 
was  given  by  the  plaintiff  was  the  vital  one  in  the  case,  and,  while 


NEW  YORK  ANNOTATED  OASES.  408 

Butler  V.  Flynn. 

the  sending  of  bills  to  the  attorney  direct  justified  inferences 
favorable  to  the  defendant,  it  was  the  privilege  of  the  plaintiff  to 
rebut  these  inferences  by  explaining  that  through  courtesy,  or 
from  other  motives^  it  was  the  usual  custom  to  send  bills  to  the 
attorneys  of  the  parties. 

Without  considering  the  other  errors  assigned,  the  judgment 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.     All  concur. 


BUTLER  et  al.  v.  ELYNN  et  al. 


[51  App,  Div.  225;  98  8t,  Rep.  877;  6i  8upp.  877.] 

•  ■ 

{Supreme  Court,  Appellate  Division,  Second  Department.    May  29,  1900.) 

Mechanic's  Lien — Owznca's  Consjbnt  to  Repaibs — ^Eytobnce. 
In  an  action  to  foreclose  a  mechanic's  lien  for  material  furnished  a  ten- 
ant in  the  erection  of  a  building  on  the  premises,  evidence  that  the  ten- 
ant showed  the  landlord  the  plans  for  the  building,  and  was  directed  to 
go  aliead  with  the  work,  and  that  he  knew  the  work  was  in  progress,  is 
sufficient  to  show  consent  to  its  erection,  within  Laws  1897,  c  418,  giv- 
ing a  lien  on  realty  for  materials  furnished  for  its  improyement  with 
the  owner's  consent.* 


Appeal  from  special  term,  Eichmond  county. 

Action  by  Israel  Butler  and  another,  doing  business  under 
the  firm  name  of  Butler  Bros.,  against  John  T.  F.  Flynn,  im- 
pleaded with  another,  to  foreclose  a  mechanic's  lien.  From  a 
judgment  for  plaintiffs,  defendant  Flynn  appeals.     Affirmed, 

Argued  before  Goodrich,  P.  J.,  and  Baktlett,  Woodward, 
HiBscHBOBBG^  and  Jenks,  JJ. 

George  Bell,  for  appellant. 


*For  Note  on  ''Consent  of  Owner  Under  Mechanic's  Lien  Law,''  see  post  p. 
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George  M.  Pinney,  Jr.  {Warren  C.  Van  Slyke,  on  the  brief) j 
for  respondents. 

GooDBicHy  P.  J.    The  action  was  brought  to  foreclose  a  m^ 
chanic's  lien  upon  property  owned  by  the  defendant  Flynn.  The 
question  involved  is  whether  Flynn  consented  to  the  contract  for 
the  work  done  and  materials  furnished  by  the  plaintiffs  in  the 
erection  of  a  building  upon  premises  of  which  the  defendant 
Ilartung  had  been  in  possession  for  several  years  as  tenant  un- 
der a  yearly  lease,  the  term  being  from  May  to  May.     In  the 
autumn  of  1898  Hartimg  and  Flynn  entered  into  an  oral  con- 
tract by  which  the  former  was  to  purchase   the   property    for 
$5,800^  to  be  paid  on  November  1st,  the  time  being  afterwards 
extended  by  Flynn  to  January  1, 1899.    Hartung  on  November 
28th  made  a  written  contract  with  the  plaintiffs,  under  which 
they  were  to  erect  a  building  on  the  premises,  and  testified :  That 
before  it  was  executed  he  showed  to  Flynn  a  draft  of  the  pro- 
posed contract,  together  with  the  plans  and  specifications.     "I 
told  him  I  was  going  to  put  up  that  building,  and  showed  him 
the  plans,  and  everything.     I  said :  ^Is  it  all  right  ?    Can  I  go 
ahead?'  Mr.  Flynn  said,  *Yes.'     *    *    *    i  gaw  Flynn   from 
time  to  time  after  Butler  Bros,  started  work  on  the  new  build- 
ing,— ^perhaps  four  or  five  times.     *     *    *    He  always  asked 
me  how  the  building  was  getting  along,  and  I  said  it  was  getting 
along  all  right    *    *    *    The  plans  were  shown  to  Mr.  Flynn 
on  Saturday,  and  I  asked  Mr.  Flynn,  'Can  I  go  ahead?'    Mr. 
Flynn  said,  'Yes.'    Monday  morning  they  started  in."    Flynn 
denies  that  Hartung  showed  him  a  draft  contract,  but  admits 
that  he  showed  him  the  plans,  that  he  is  not  sure  that  he  did  not 
also  show  him  the  specifications,  and  that  he  said,  "  'Where's 
your  plumbing  V  offliandedly,  as  a  sort  of  expert  on  plumbing." 
He  also  admits  that  he  knew  the  old  building  had  been  removed 
to  another  part  of  the  lot.     The  court   found   that   Flynn   in- 
spected and  assented  to  the  contract,  plans,  and  specifications; 
that  he  gave  permission  for  the  erection  of  the   building,    and 
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consented  thereto, — ^and    ordered    judgment    of    foreclosure. 
From  this  judgment  the  defendant  Flynn  appeals. 

The  lien  law  (chapter  416,  Laws  1897)  provides  as  follows: 

"Sec.  3.  A  contractor,  Bub-contractor,  laborer  or  material  man,  who  per- 
forms labor  or  furniBhes  materialB  for  the  improvement  of  real  property  with 
the  consent  or  at  the  request  of  the  owner  thereof,  or  of  his  agent,  con- 
tractor or  sub-contractor,  shall  have  a  lien  for  the  principal  and  interest  of 
the  value,  or  the  agreed  price,  of  such  labor  or  materials  upon  the  real 
pioperty  improved  or  to  be  improved  and  upon  such  improvement,  from  the 
time  of  filing  a  notice  of  such  lien  as  prescribed  in  this  article/' 

This  consent  clause  proceeds  upon  the  equitable  principle  that 
one  who  knowingly  receives  the  benefit  of  the  labor  or  property 
of  another,  in  the  form  of  improvements  upon  his  land,  ought 
to  have  his  property  subjected  to  a  lien  for  the  value  of  such  im- 
provements. In  the  present  case  there  was  evidence  sufficient 
to  support  the  finding  of  the  court  that  Flynn  consented  to  the 
contract  of  the  plaintiffs  for  the  erection  of  the  building,  and 
there  is  no  reason  why  the  land  should  not  be  held  subject  to 
their  lien.    The  judgment  should  be  afiirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


406  VOLUME  VH. 


Court  of  Appeals.  [ll*y» 


NATIONAL  WALL-PAPER  CO.  v.  SIRE  et  aL 

lies  y.  r.  122;  si  n.  e.  29s.] 

(Court  of  AppeaU.    May  13,  1900,) 

Mbchanto'8  Lbnb — Consent  of  Ownbb —  Repaibs  bt  Tenant. 

A  l«88ee,  who  was  to  make  necessary  repairs  at  his  own  cost,  which 
were  to  belong  to  the  owner  at  the  termination  of  the  lease,  contracted 
for  eztensive  repairs,  and  during  the  five  months  the  work  progressed 
the  owner  constantly  examined  and  admired  the  same,  bat  never  af- 
firmatively consented  to  the  work,  and  two  months  after  its  completion 
he  re-entered  and  took  possession.  Held,  that  the  work  was  done  with 
the  owner*s  consent,  wiUiin  Laws  1885,  c.  342,  fi  1,  as  amended  by  Laws 
1896,  c  673,  giving  a  mechanic's  lien  for  work  done  on  a  building  with 
the  consent  of  the  owner. 
Gray  and  Landon,  JJ.,  dissenting. 

Note. — Ck>NSENT  or  Owneb  Undeb  Meckanic's  Lien  Law. 

a.  In  gefieral, 

b.  When  improvementa  made  by  vendee  under 

executory  contract  of  sale. 

c.  When  improvementa  made  by  tenant. 


a.  In  ffeneral. 

Lien  Law  (Chap.  418  Laws  1897)  Sec.  3.  A  contractor,  sub-contractor, 
laborer  or  material  man,  who  performs  labor  or  furnishes  materials  for  the 
improvement  of  real  property  with  the  consent  or  at  the  request  of  the 
owner  thereof,  or  of  his  agent,  contractor  or  sub-contractor,  shall  have  a  lien 
for  the  principal  and  interest  of  the  value,  or  the  agreed  price,  of  such  labor 
or  materials  upon  the  real  property  improved  or  to  be  improved  and  upon 
such  improvement,  from  the  time  of  filing  a  notice  of  such  lien  as  prescribed 
in  this  article. 

Tlie  consent  of  an  owner  within  the  meaning  of  the  lien  law  implies  a  de- 
gree of  superiority,  at  least  the  power  of  prevention.  It  implies  not  merely 
that  a  person  accedes  to,  but  authorizes  an  act. 

Ottiwell  V.  Watkins,  15  Daly,  308;  24  St.  Rep.  38;  6  Supp.  618. 

There  need  not  be  an  express  consent  of  the  owner,  as  the  same  may  be 
Implied  from  his  conduct  and  attitude  with  respect  to  the  improvements,  but 
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1900]  National  Wall-Paper  Co.  v.  Sire. 

Appeal  from  si^preme  court,  appellate  division,  first  depart- 
ment. 

Action  by  National  Wall-Paper  Company  against  Meyer  L. 
Sire  and  another.  From  a  judgment  of  the  appellate  division 
(37  App.  Div.  405;  89  St.  Rep.  1009 ;  55  Supp.  1009)  reversing 
a  judgment  in  favor  of  plaintiff,  plaintiff  appeals.     Reversed. 

Henry  B.  Oayley  and  Matthew  C.  Fleming,  for  appellant. 

Albert  I.  Sire,  for  respondent. 

O'Brien,  J.  This  was  an  action  to  foreclose  a  mechanic's 
lien  tiled  by  the  plaintiff  on  the  hotel  premises  known  a3  th^ 
"Stuart  House,"  situated  on  the  northeast  comer  of  Forty-FirB^ 
street  and  Broadway,  in  the  city  of  New  York,  of  which  the  d»^ 
fendant  was  the  owner.  On  the  l7th  of  December,  1895,  the 
defendant,  by  a  written  lease,  demised  these  premises  to  a  tenant 

CkiNBENT  OF  OwKEB  Undeb  MECHANIC'S  LiEX  Law, — continued. 

the  facts  from  which  the  inference  of  a  consent  may  be  drawn  must  be  such 
as  to  indicate  at  least  a  willingness  on  his  part  to  have  the  improveroenU 
made,  or  an  acquiescence  in  the  means  adopted  for  that  purpose,  with  know^ 
edge  of  the  object  for  which  they  are  employed. 

Cowen  V.  Paddock,  137  N.  Y.  188;  33  N.  E.  154. 

Thus  when  a  person  contracted  to  sell  a  vacant  lot,  a  part  of  the  consid 
eration  of  which  was  to  be  paid  down  and  the  balance  in  two  months  there- 
after, upon  payment  of  which  sums  the  vendee  was  entitled  to  a  deed  and  tu 
possession,  such  vendor  cannot  be  said  to  have  consented  to  work  done  u]r 
on  the  premises  at  the  instance  of  the  vendee,  who  went  upon  the  lot  without 
permission  before  making  any  payment,  where  the  vendor,  upon  discovery 
of  the  work,  objected  thereto  and  insisted  that  it  must  stop,  but  on  th^t 
vendee  paying  the  first  installment  allowed  him  to  finish  the  work  thei> 
commenced,  refusing,  however,  to  allow  him  to  proceed  further  than  thfl.t 
until  payment  of  the  balance,  which  was  never  paid,  subsequently  causing 
the  forfeiture  of  the  contract. 

Id. 

In  general,  proof  of  the  owner's  knowledge  and  approbation  of  work  or 
furnishing  of  materials  is  sufiicient  to  warrant  a  finding  of  consent  thereto. 

Helwig  V.  :Qlumenberg,  28  St.  Rep.  76;  7  Supp.  746. 

It  is  not  necessary  that  every  person  furnishing  materials  or  labor  to  a 
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for  the  term  of  10  years  from  that  date.  The  rent  reserved  was 
$32,000  for  the  first  year,  which  was  to  be  increased  at  the  rate 
of  $1,000  per  year  for  each  of  the  four  years  following,  and  for 
the  remaining  five  years  of  the  term  it  was  fixed  at  $37,000  per 
year,  payable  in  equal  monthly  payments  on  the  1st  day  of  every 
month  during  the  term.  This  lease  contains  numerous  cove- 
nants, and  among  tHem  was  a  provision  to  the  effect  that  the  ten- 
ant should  make  the  necessary  repairs  at  his  own  cost,  and  any 
improvements  so  made  should  belong  to  the  owner  when  the  lease 
was  terminated.  It  was  provided  that,  in  case  of  default  in  any 
of  these  covenants,  whether  for  the  payment  of  rent  or  otherwise, 
it  should  be  lawful  for  the  landlord  to  re-enter  and  repossess  and 
enjoy  the  premises,  the  tenant  expressly  waiving  the  service  of 
any  notice  for  that  purpose,  or  any  legal  process  for  the  recovery 
of  the  possession ;  and,  in  case  of  a  re-entry  by  the  owner  for  the 
non-payment  of  rent,  he  might  elect  to  hold  the  tenant  liable  for 

Consent  or  Owxeb  Undeb  Mechanic's  Ltkn  Law. — contiuued. 

contractor  should  obtain  the  consent  of  the  owner  of  the  building  to  do  so. 
If  he  knowing  that  labor  or  materials  are  being  furnished  to  the  contractor 
does  not  object  to  it  he  will  be  deemed  to  have  consented,  within  the  meaning 
of  the  statute. 

Wheeler  v.  Soofield,  6  Hun,  635. 

A  finding  of  consent  is  justified  where  the  owner  lives  within  thirty  feet 
of  the  building,  sees  it  in  course  of  erection,  and  gives  her  own  check  on  ac- 
count thereof. 

Dennis  v.  Walsh,  41  St.  Rep.  103;  16  Supp.  257. 

Ihe  consent  of  an  owner  to  an  improvement  may  be  inferred  where  she 
was  i>re9ent  when  her  husband  contracted  for  the  work  and  almost  contin- 
uously during  the  progress  thereof  and  the  money  to  pay  for  it  was  raised 
by  a  mortgage  upon  the  premises. 

Brunold  v.  Glasaer,  25  Misc.  286:  87  St.  Rep.  1021;  53  Supp.  1021. 

Under  a  local  statute  in  which  the  provision  regarding  consent  of  the 
owner  was  substantially  the  same  as  in  the  present  statute,  it  was  held  that 
a  married  woman  consented  to  an  improvement  upon  premises  owned  by  her, 
when  she  was  informed  of  the  intention  of  making  the  same,  knew  of  the 
work  while  it  was  going  on,  and  received  the  benefit  willingly. 

Husted  V.  Malhes,  77  N.  Y.  388. 

So  there  is  a  consent  by  the  owner  of  premises  to  the  erection  of  a  honse 
thereon,  where  the  same  was  caused  to  be  built  by  his  son  for  the  latter's 
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llie  sum  of  $15,000  as  liquidated  damages,  and  to  secure  the 
landlord  in  this  respect  it  was  provided  that  the  tenant  should  de- 
posit with  him  the  sum  of  $5,000  in  cash,  to  be  held  as  security 
for  the  faithful  performance  of  all  the  covenants  and  conditions 
contained  in  the  lease ;  and  in  case  of  default  in  the  performance 
of  any  of  them  the  landlord  was  permitted  to  retain  that  sum,  to 
l)e  applied  by  him  on  the  liquidated  damages  fixed  by  the  terms 
of  the  lease.  The  demised  premises  were  to  be  used  by  the  ten- 
ant for  a  first-class  hotel  and  restaurant.  The  tenant  went  into 
possession  of  the  premises  shortly  after  the  execution  of  the  lease. 
On  the  6th  of  May,  1896,  following  the  execution  of  the  lease, 
the  tenant  entered  into  a  contract  with  the  plaintiff  to  make  ex- 
tensive repairs,  alterations,  and  improvements  in  the  house. 

GoNBBNT  OF  OwNER  Undeb  MECHANIC'S  LiBN  Law,— continued. 

own  use,  the  father  resided  in  the  neighborhood,  was  present  on  several  oc- 
casions while  the  worlc  was  in  progress,  encouraged  the  same  and  rendered 
some  assistance  therein. 

Nell  is  y.  Bellinger,  0  Hun,  500. 

The  fact  that  there  was  no  written  agreement  for  the  performance  of  the 
work  or  furnishing  materials  does  not  affect  the  right  to  file  a  lien  therefor 
where  the  owner  has  consented  to  the  same. 

Marshall  v.  Cohen,  11  Misc.  307;  65  St.  Rep.  310;  32  Supp.  283. 

The  rule  that  an  owner  who  stands  by  and  sees  a  sub-contractor  at  work 
or  furnishing  materials  without  objecting  thereto,  thereby  consents  to  the 
fuime  within  the  meaning  of  the  lien  law,  has  no  application  where  a  con- 
tractor has  been  paid  in  good  faith  and  without  collusion. 

Lien  law,  sec.  4. 

T^  Pasta  V.  Weil,  20  Misc.  545;  80  St.  Rep.  275;  46  Supp.  275. 

De  Lorenzo  v.*  Von  Raitz,  44  App.  Div.  329;  94  St.  Rep.  736;  60  Supp.  736. 

b.  When  improvements  made  by  vendee  under  executory  contract  of  sale. 

An  owner  who  agrees  to  sell  to  a  builder  on  completion  of  certain  speci- 
fied buildings,  at  which  time  he  is  to  give  a  deed  thereof,  thereby  "consents" 
to  the  improvement  and  his  interest  in  the  premises  may  be  subjectei  to  a 
lien  therefor. 

Hobby  V.  Day,  22  St.  Rep.  92;  3  Supp.  900. 

Miller  v.  Mead,  26  St.  Rep.  125;  6  Supp.  273. 

Hart  y,  Wheeler,  1  T.  &  C.  403. 

Gates  V.  Whitcomb,  6  T.  &  C.  341. 

Consent  on  the  part  of  an  owner  is  shown,  where  improvements  are  made 
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Under  this  contract  the  plaintiff  was  to  panel  the  walls  of  the  re- 
ception room  from  baseboard  to  cornice  with  Lincrusta  Walton ; 
to  panel  off  the  two  ceilings  with  a  border  of  relief  ornament 
close  to  cornice ;  to  paint  the  walls  and  ceilings  five  coats,  and  the 
woodwork  in  three  coats  of  oil ;  to  put  up  new  picture  molding ; 
to  cut  out  the  wall  of  south  side  of  the  room,  and  supply  and  put 
in  place  white  wood  columns,  pilasters,. bases,  and  cornices  with 
composition  ornaments,  and  to  paint  the  same  like  the  woodwork 
of  the  room ;  to  take  out  the  dumb  waiter,  seal  up  the  floor,  and 
make  good  plaster  work;  to  touch  up  with  gold  leaf  all  relief 
ornaments  on  screen  at  the  entrance  of  the  room  and  high  lights 
of  ceiling  ornament.  The  main  hall  was  to  be  painted  in  parti- 
colors  in  oil.  From  that  point  to  the  top  of  the  house,  including 
the  seventh  floor,  the  walls  and  ceilings  of  the  rooms  were  to  bo 
painted  and  decorated  in  an  expensive  style.     The  woodwork 

CoNBBKT  OF  OwiTEB  Undeb  Mbchanio's  Ljbn  Law,— Continued. 

pursuant  to  an  agreement  in  which  he  contracted  to  sell  the  premises  and 
advance  moneys  to  enable  the  purchaser  to  make  such  improvements,  th* 
title  not  to  pass  until  completion,  when  the  piirchsscr  wa«  to  give  a  mort 
gage  on  the  land  for  the  purchase  price  and  the  mon^y?  ad?anced,  eKpcciaIN 
where  the  work  was  prosecuted  under  the  agreement  with  the  vendor\ 
knowledge. 

Schmalz  v.  Mead,  125  N.  Y.  ISS;  20  N.  E.  251. 

So  the  fact  that  a  contract  of  a  similar  nature  contained  a  provision  uuwt 
in  case  a  mechanic's  lien  should  be  filed  against  the  property  the  sani^ 
should  be  subsequent  to  the  lien  and  claims  of  the  vendor^  does  not  affect 
the  lien  or  in  any  way  change  the  situation. 

Miller  v.  Mead,  127  N.  Y.  644;  28  N.  E.  387. 

And  the  fact  that  the  contractor  abandoned  the  contract  after  materials 
were  furnished  by  another,  does  not  afTect  the  right  of  the  latter  to  a  lien. 

Miller  v.  Mead,  20  St.  Rep.  125;  0  Supp.  273. 

But  a  contract  of  sale  not  providing  for  improvements  cannot,  in  itself, 
be  construed  as  a  "consent"  of  the  owner  where  the  same  is  parol  and  pro- 
vides for  a  sale  of  a  lot  to  a  person,  who  erects  thereon  a  house  set  upon 
blocks  and  posts. 

Moore  v.  McLaughlin,  11  App.  Div.  477;  76  St.  Rep.  266;  42  Supp.  256. 

A  vendor,  who  has  entered  into  an  executory  contract  for  the  sale  of  prem- 
ises, which  gives  the  vendee  the  privilege  of  removing  a  building  situate  up- 
on the  premises,  from  one  part  of  the  lot  to  another,  but  gives  the  vendor 
no  power  to  require  or  prevent  such  removal,  cannot  be  said  to  consent  to 
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was  to  be  painted  three  coats  in  oil;  and  in  some  of  the  upper 
rooms  the  walls  were  to  be  hung  with  paper  selected  for  that  pur- 
pose. Without  describing  the  contemplated  improvements  in 
further  detail,  it  will  be  sufficient  to  say  that  the  contract  pro- 
vided for  overhauling,  painting,  and'  decorating  the  whole  of  the 
interior  of  the  hotel  from  top  to  bottom  in  an  attractive  and  ex- 
pensive style,  both  as  to  workmanship  and  material.  The  con- 
tract provided  that  the  plaintiff  should  be  paid  for  the  work  and 
materials  embraced  in  the  contract  the  sum  of  $8,023.82.  Im- 
mediately after  the  execution  of  this  contract,  the  plaintiff 
entered  upon  its  performance,  and  fully  performed  the  same. 
The  work  was  carried  on  almost  continuously  from  that  date  un- 
til the  middle  of  October  following,  when  the  same  was  com- 
pleted to  the  satisfaction  of  the  tenant,  and  accepted  by  him.  But 
the  tenant  failed  to  pay  to  the  plaintiff  the  sum  specified  in  the 
contract,  or  any  part  thereof,  and  within  the  time  allowed  by 

Consent  of  Owneb  Undeb  Mbohanic's  Lien  Law,— -continued. 

the  removal  and  alteration  of  the  building,  because  of  the  fact  that  he 
knows  of  the  same  and  does  not  attempt  to  stop  it. 

Vosseller  t.  Slater,  25  App.  Div.  368,  83  St.  Rep.  478;  49  Supp.  478. 

A  consent  is  shown  where  a  person,  having  orally  agreed  to  sell  certain 
■  premises,  knew  of  a  contract  by  the  vendee  for  the  building  of  a  house  there- 
on, made  no  objection  thereto,  knew  the  improvement  was  going  on,  and 
caused  to  be  inserted  in  the  written  contract  of  sale  a  provision  that,  in  case 
of  failure  of  his  vendee  to  perform,  the  improvements  should  belong  to  him. 

Kealey  y.  Murray,  40  St  Rep.  23;  15  Supp.  403. 

A  person,  who  has  been  wrongfully  ousted  from  the  possession  of  premise* 
owned  by  him,  cannot  be  said  to  impliedly  consent  to  the  construction  of  a 
building  thereon,  under  agreement  with  the  persons  who  had  ousted  him,  by 
reason  of  the  fact  that  knowing  what  the  contractor  was  doing,  he  failed  to 
forbid  or  prevent  the  work,  where  the  contractor  before  he  made  the  con- 
tract or  incurred  any  expense,  was  fully  informed  as  to  the  condition  of  the 
title. 

Spruck  V.  McRoberts,  139  N.  Y.  193;  34  N.  E.  896. 

The  question  of  consent  on  the  part  of  a  vendor  of  premises  which  he  ha» 
contracted  to  sell,  with  provision  for  a  building  loan,  to  improvements  made 
or  work  perf*irmed  under  agreement  with  the  vendee,  is  removed  where  the 
contract  of  sale  is  not  filed  in  the  offiice  of  the  County  Clerk  where  the  prop- 
erty  is  situated,  within  twenty  days  after  its  execution,  as  in  that  case  the 
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Statute  the  plaintiff  filed  a  lien  against  the  premises,  a  copy  of 
which  was  served  upon  the  defendant,  the  owner.  The  plaintiff 
acquired  a  lien  upon  the  property  benefited  under  the  first  section 
of  the  act  for  the  better  security  of  mechanics,  laborers,  and  oth- 
ers who  perform  labor  or  furnish  materials  for  buildings,  pro- 
viding the  work  was  performed  and  the  materials  furnished  with 
the  consent  of  the  owner.  Laws  1885,  §  1,  c  342,  as  amended 
by  Laws  1895,  c  678.  By  the  twenty-fifth  sedition  the  act  is  de- 
clared to  be  a  remedial  statute,  to  be  construed  liberally  to  secure 
the  beneficial  interests  and  purposes  thereof,  and  a  substautial 
compliance  with  its  provisions  is  declared  to  be  sufficient  for  the 
validity  of  the  lien.  On  the  trial  of  the  action  before  the  court 
at  special  term  it  was  found,  as  matter  of  fact,  that  the  labor  was 
performed  and  the  materials  furnished  with  the  consent  of  the 

Consent  or  Owneb  Unoeb  Mkchanio's  Lien  La  w.—coDtmued. 

interest  of  the  vendor  is  subject  to  a  lien  or  claim  for  such  improvements 
whether  or  not  he  has  consented  thereto. 

Lien  Law  Sec.  21. 

Packard  v.  Sugarman,  31  Misc.  623;  100  St  Rep.  30;  66  Supp.  30. 

Such  is  the  case  whether  or  not  the  lienor  knew  of  the  existence  of  the 
•contract  of  sale. 

Packard    ▼.     Sugarman,    31  Misc.  623;  100  St  Rep.  30;  66  Supp.  30. 

c.  When  improvements  made  hy  tenant. 

Where  a  lease  authorizes  the  lessee  to  make  repairs,  the  making  of  the 
fiame  is  with  the  consent  of  the  owner. 

Lowery  y.  Woolsey,  83  Hun,  257;  64  St  Rep.  860;  31  Supp.  1101. 

Mosher  v.  Lewis,  10  Misc.  373;  64  St  Rep.  117;  31  Supp.  433. 

Otis  V.  Dodd,  90  N.  Y.  336. 

This  is  particularly  the  case  where  improvements  made  by  the  tenant  pur- 
suant to  the  terms  of  the  lease  are  to  become  the  property  of  the  owner  at 
the  expiration  of  the  lease. 

Otis  V.  Dodd.  90  N.  Y.  336. 

In  the  case  last  cited  consent  was  held  to  be  shown  on  the  part  of  the  own- 
ers of  premises  which  they  had  leased  for  a  terui  of  years,  the  lessees  ooven- 
anting  to  erect  certain  buildings  and  structures  thereon,  which  at  the  ex- 
piration of  the  lease  were  to  become  the  property  of  the  owners,  to  the  mak- 
ing of  the  improvements  specified,  where,  during  the  progress  of  the  work 
and  about  the  time  of  the  commencement  thereof,  the  lessors  came  upon  the 
premises  and  advised  about  the  location  of  the  structures  and  gave  some 
directions  as  to  the  method  of  their  construction. 
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defendant,  and  a  judgment  declaring  the  lien  and  directing  the 
foreclosure  of  the  same  was  entered  upon  this  decision.  But 
this  judgment  has  been  reversed  by  the  learned  court  below  on 
appeal,  and  the  plaintiff  has  appealed  to  this  court 

The  only  question  involved  in  the  controversy  was  whether 
tlie  defendant  had  consented  to  the  improvement  upon  his  prop- 
erty. That  question  was  essentially  one  of  fact,  and  it  may  be 
of  some  importance  here  to  mention,  Avhat  appears  from  the  rec- 
ord, that  in  about  two  months  after  these  improvements  were 
completed — or,  to  be  accurate,  in  the  month  of  December,  1896 
— ^the  defendant  re-entered  and  repossessed  himself  of  the  de- 
mised  premises,  and  thus  his  property  has  had  the  entire  benefit 

Consent  of  Owner  Under  Mechanic's  Lien  Law, — coDtinued. 

But  in  the  absence  of  a  covenant  to  repair  on  the  part  of  the  landlord,  his 
mere  knowledge  and  acquiescence  in  repairs  made  by  his  tenant  do  not  con- 
stitute a  consent. 

McOauley  v.  Hatfield,  59  St.  Eep.  552;  28  Supp.  648. 

Jones  v.  Manning,  25  St.  Kep.  771;  6  Supp.  338. 

And  the  fact  that  a  lease,  which  prohibited  alterations  to  th«  demised 
premises  without  written  consent  of  the  lessor,  contained  a  recital  that  the 
premises  wen'e  to  be  used  for  a  purpose  for  which  their  then  condition  was 
unsuitable,  and  a  clause  reserving  to  the  lessor  the  absolute  property  in  all 
improvements  upon  the  termination  of  the  lease,  does  not  constitute  a  con- 
sent to  improvements  made  by  the  tenant,  especially  when  the  owner  is  a 
oorporation  and  it  is  not  shown  that  its  officers  had  knowledge  of  the  making 
of  such  improvements. 

Regan  v.  Borst,  11  Misc.  92;  66  St.  Hep.  193;  32  Supp.  810. 

So  the  fact  that  the  improvements  are  designed  especially  for  the  tenant's 
business  does  not  change  the  rule. 

Id. 

So  there  is  no  consent  to  repairs  or  improvements  not  strictly  provided 
for  in  the  lease,  or  which  are  not  made  in  the  manner  or  imder  the  condi- 
tions therein  specified. 

MoRher  v.  Lewis,  10  Misc.  373;  64  St.  Rep.  117;  31  Supp.  433. 

DeKlyn  v.  Simpson,  34  App.  Div.  436;  88  St.  Rep.  345;  54  Supp.  345. 

Til  as  a  covenant  in  a  lease  of  a  building  and  appurtenances  providing 
that  the  lessee  keep  the  "demised  premises"  in  repair  and  "improve  the 
building*'  is  not  evidence  of  a  consent  of  the  lessor  to  improvements  or  re- 
pairs to  the  sidewalk. 

Mosher  y.  L«wis,  10  Misc.  373;  64  St.  Rep.  117;  31  Supp.  433. 
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of  the  expenditure  made  by  the  plaintiff  thereon,  and  the  defend- 
iint  is  now  in  the  enjoyment  thereof.  How  or  in  what  particular 
manner  the  defendant  regained  possession  in  so  short  a  time  aft- 
«r  the  execution  of  the  lease  for  10  years  tlie  record  does  not  dis- 
<clo6e,  but  we  may  assume  that  it  was  in  consequence  of  a  default 
by  the  tenant  either  in  the  payment  of  the  monthly  installments 
•of  rent  or  for  a  failure  to  observe  some  of  the  other  stringent  cov- 
enants in  the  lease.  However  that  may  be,  the  general  fact  ap- 
I>ears  that  within  two  months  from  the  time  the  plaintiff  had 
•completed  an  expenditure  for  labor  and  materials  of  over  $8,- 
000  upon  the  defendant's  property,  he  resumed  the  possession 
-and  enjoyment  of  the  same.  The  learned  court  below  doubtless 
bad  the  power  to  reverse  the  judgment  of  the  trial  court  upon 
the  facts,  but  it  has  not  done  so,  or  at  least  no  statement  to  that 

Co5SEifT  OF  OwNEB  Undeb  Mbohakic's  Iaes  Law. — continued. 


Where,  however,  the  taking  up  of  an  old  sidewalk  and  the  laying  of  a  new 
•one  is  shown  to  be  necessary  to  effect  the  general  improvement  authorized 
by  the  lease,  a  consent  thereto  will  be  implied,  particularly  when  the  owner, 
upon  being  told  how  the  new  sidewalk  would  be  constructed,  said  it  would 
'be  very  nice  and  would  improve  the  property. 

Mosher  v.  Lewis,  14  App.  Div.  666;  77  St.  Rep.  1062;  43  Supp.  1052. 

So  a  covenant  in  a  lease  that  the  tenant  shall  make  certain  specified  im- 
provements, and  that  after  they  are  made  no  further  changes  shall  be  made 
without  the  written  consent  of  the  owner,  does  not  imply  a  consent  to 
greater  improvements  made  by  a  corporation  which  entered  into  possession 
of  the  premises  under  an  agreement  with  the  lessee  that  the  latter  should 
procure  the  consent  of  the  owner  to  an  assignment  of  the  lease,  which  would 
i;hen  be  made,  and  such  consent  does  not  result  from  the  fact  that  the  owner 
was  frequently  upon  the  street  and  saw  the  work  in  progress,  there  being 
nothing  to  show  that  she  ever  consented  to  an  assignment  of  the  lease,  or 
knew  of  the  agreement  relating  thereto  or  that  such  corporation  was  in  pos- 
session or  doing  work  thereon. 

DeKlyn  v.  Simpson,  34  App.  Div.  436;  88  St.  Rep.  345;  64  Supp.  345. 

The  owner  of  leased  premises  cannot  be  said  to  consent  to  the  making  of 
improvements  by  his  tenant  where  he  has  no  power  to  prevent  the  same  and 
can  derive  no  ultimate  benefit  therefrom,  and  the  mere  fact  that  he  may 
know  that  the  tenant  contemplates  making  certain  improvements  or  apply- 
ing the  property  to  certain  purposes  does  not  affect  the  situation. 

Havens  v.  West  Side  Electric  Light  and  Power  Co.,  49  St.  Rep.  771 ;  20 
•Supp.  764. 
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effect  appears  in  the  body  of  the  order;  and  under  the  provisions 
of  section  1338  of  the  Code  this  court  must  presume  that  the  re- 
versal was  upon  a  question  of  law.  Prior  to  the  revision  of  the 
constitution  which  went  into  effect  in  1895,  and  the  amendment 
to  this  section  of  the  Code  which  followed,  this  court  had  the 
power,  when  there  was  a  reversal  below  upon  the  facts,  to  revie>y 
the  decision ;  but  by  the  amendment  to  the  Code  referred  to  that 
power  was  abolished,  and  the  jurisdiction  of  this  court  has  been 
limited  to  the  review  of  questions  of  law ;  and,  since  our  juris- 
diction now  depends,  in  cases  of  this  character,  upon  the  form  of 
the  order,  a  compliance  with  its  provisions  is  more  important 
than  ever.  The  question  of  law  upon  which  the  learned  counsel 
for  the  defendant  mainly  relies  in  order  to  sustain  the  reversal  is 
that  the  finding  of  the  learned  trial  court  to  the  effect  that  the  im- 
provement upon  the  building  was  made  with  the  consent  of  the 

Consent  of  Owned  Undeb  Mechanic's  Lien  Law,— coDtini.ed. 

And  in  the  abfieuee  of  any  notice  or  knowledge  on  the  part  of  the  owner 
from  which  a  consent  can  be  implied,  the  mere  fact  that  a  lessor  and  owner, 
subsequent  to  the  execution  of  a  lease,  which  provided  that  the  lessee  should 
not  make  any  alterations  without  the  consent  of  the  owner  under  penalty  of 
a  forfeiture,  gave  a  general  consent  that  the  lessee  might  make  alterations 
at  his  own  expense,  does  not  constitute  a  consent  to  the  furnishing  of  ma- 
terials and  performance  of  labor  tow^ards  the  alterations  mentioned  within 
the  meaning  of  the  lien  law. 

Hankinson  v.  Vantine,  152  N.  Y.  20;  46  N.  E.  202. 

There  is  no  consent  on  the  part  of  the  owner  of  leased  premises  to  work 
done  in  pursuance  of  a  contract  with  a  person  who  was  in  possession  of  the 
premises  under  an  agreement  to  lease  but  who  refused  to  pay  rent  or  execute 
the  lease,  as  after  such  breach  of  contract  on  the  part  of  the  person  in  pos- 
session, the  owner  had  a  right  to  rescind  the  agreement  and  from  that  time 
such  person  was  a  trespasser,  and  a  valid  lien  could  not  be  thus  acquired 
Against  the  owner's  interest. 

Lowery  v.  Woolsey,  83  Hun,  257;  64  St  Rep.  860;  31  Supp.  1101. 

In  the  case  last  cited  it  was  further  held  that  the  failure  of  the  owner  to 
eject  the  contractor  as  an  intruder  did  not  subject  him  to  liability  on  the 
theory  of  his  having  given  his  consent,  if  he  had  forbidden  the  continuance 
of  the  work. 

And  where  a  lease,  which  provided  that  the  tenant,  under  penalty  of  for- 
feiture and  damages,  would  xiot  make  any  alterations  without  the  lessor's 
consent)  contained  an  agreement  on  the  part  of  the  tenant  to  make  certain 
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owner  is  not  supported  by  any  evidence  whatever,  and  this  brings 
ns  to  an  examination  of  the  proof  on  that  question,  and  the  law 
which  defines  the  nature  of  the  proof  required  in  order  to  war- 
rant a  finding  that  the  consent  of  the  owner  has  been  given  with- 
in the  meaning  of  the  statute. 

In  the  first  place,  it  should  be  noted  that  the  tenant  was  under 
no  obligation  whatever  to  make  this  improvement.  He  was  per- 
mitted, by  the  terms  of  the  lease,  to  make  necessary  repairs.  It 
is  true  that  these  repairs  were  to  be  made  at  his  expense,  but  the 
consent  of  the  owner  was  given  in  the  lease  to  the  tenant  at  least 
to  do  something  in  the  way  of  repairs  or  improvements ;  and  the 
fact  that  the  tenant  was  to  make  these  necessary  repairs  at  his 

Consent  of  Ownbb  Under  Mechanic's  Luen  Law,— continued. 

alterations  which  should  be  made  with  the  conBent  and  approval  of  the  les- 
sor, the  plains  and  specifications  to  be  Urst  submitted  to  her,  alterations  sub- 
sequently made  by  the  tenant,  without  submission  of  the  plans  to  the  lessor, 
and  without  any  knowledge  on  her  part  that  they  were  being  made,  cannot 
be  said  to  have  been  made  with  the  lessor's  consent. 

Hartley  v.  Murtha,  36  App.  Div.  190;  00  St  Rep.  dS6;  50  Supp.  686. 

There  is  sufficient  evidence  of  consent  on  the  part  of  a  lessee  of  premises, 
on  which  were  incompleted  buildings  intended  for  a  skating  rink,  where  she 
sublet  tliem  to  another  to  be  used  for  that  purpose,  who  immediately  pro- 
ceeded with  the  work  of  completing  the  buildings,  paying  no  rent  while  the 
work  was  proceeding,  and  where,  the  contractors  having  stopped  work  by 
reason  of  default  of  payment  by  the  sublessee,  the  lessee's  husband  offered 
to  pay  for  the  completion  of  the  work,  and  after  the  rink  was  opened  such 
lessee  and  her  husband  took  charge  of  the  premises  and  appropriated  to 
their  own  use  all  the  money  that  was  received  for  admission  to  the  building. 

Ottiwell  ▼.  Watkins,  15  Daly,  308;  24  St.  Rep.  38;  6  Supp.  518. 

A  finding  of  consent  on  the  part  of  an  owner  of  leased  premises  is  proper 
where  the  tenant  showed  him  the  plans  of  a  proposed  building  and  was  di- 
rected to  go  ahead  with  the  work,  which  such  owner  later  knew  was  in 
progress. 

Butler  V.  Flynn,  51  App.  Div.  225;  98  St.  Rep.  877;  64  Supp.  877;  7  Ann. 
Cas.  — . 

The  fact  that  a  lessor's  husband  had  been  allowed  to  collect  rents  for  her, 
or  did,  as  a  fact,  collect  them,  or  had  employed  an  attorney  to  act  for  her, 
does  not,  it  would  seem,  justify  a  finding  that  he  was  authorized  to  consent 
to  alterations. 

DeKlyn  t.  Simpson,  34  App.  Div.  436;  88  St.  Rep.  345;  54  Supp.  345. 
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own  expense  does  not  alter  the  fact  that  the  owner  gave  his  con- 
sent in  the  lease.  But  it  cannot  very  well  be  claimed  that  the 
contract  in  question  provided  simply  for  necessary  repairs.  The 
expenditure  upon  the  property  involved  not  only  the  decorating, 
paintings  and  oiling  of  the  whole  interior  of  the  house  in  an  ex- 
pensive style,  but  also  permanent  changes  in  the  interior  walls 
and  woodwork.  The  proof  on  the  part  of  the  plaintiff,  given  by 
its  manager,  and  also  by  the  tenant  and  others,  tended  to  show 
that  the  plaintiff's  representative  supervised  the  work  during  the 
entire  time  that  it  was  in  progress, — over  five  months ;  that  the 
defendant  was  in  attendance  constantly,  examining  the  work  as 
it  progressed,  and  that  he  was  familiar  with  every  detail  of  the 
work  in  every  room  and  part  of  the  building.  He  frequently  ex- 
pressed himself  in  admiration  of  the  beauty  and  good  taste  of  the 
decorations  and  other  changes  made.  Indeed,  if  the  consent  of 
the  owner  is  to  be  inferred  or  implied  at  all  from  the  entire 
course  of  conduct,  it  would  be  difficult  to  find  a  case  Tvhere.  the 
proof  could  be  more  satisfactory  than  this.  There  was  not  only 
an  omission  on  his  part  to  make  any  objection  to  what  was  being 
done  from  day  to  day  throughout  a  period  of  over  five  montlis, 
but  he  repeatedly  expressed  himself  as  pleased  with  what  was  be- 
ing done  for  the  improvement  of  his  property ;  and  the  fact  that 
all  the  work  reverted  to  him  within  a  few  weeks  after  its  comple- 
tion explains  the  interest  which  he  manifested  in  the  work  as  it 
progressed.  But  it  further  appears  that  before  the  tenant  en- 
tered into  the  contract  he  procured  the  plaintiff  to  decorate  one 
or  two  rooms  in  order  to  furnish  a  specimen  of  the  work,  and 
then  called  the  attention  of  the  defendant  to  the  work  which  was 
thus  furnished  as  a  sample,  and  informed  him  that  he  was  to  en- 
ter into  a  contract  with  the  plaintiff  for  the  decoration  of  the 
whole  house  in  that  style.  It  does  not  appear  that  the  defendant 
either  assented  or  objected  to  this  proposition,  but  it  does  appear 
that  immediately  after  making  the  contract  the  tenant  informed 
the  defendant  that  he  had  made  it,  and  that  the  work  "was  going 
to  cost  a  lot  of  money,  and  that  he  [defendant]  ought  to  pay  part 
of  it."  In  answer  to  this  the  defendant  said,  "Well,  I  will  see 
how  well  it  is  done."  The  question  now  is  whether,  in  view  of 
VII.  N.  Y.  A.  C.  27 
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tliG  pennission  in  the  lease  and  the  defendant's  attitude  and  con- 
duct towards  the  work  during  all  the  time  that  it  was  in  progress, 
it  can  fairly  be  said  that  there  was  no  evidence  to  submit  to  a 
jury  or  to  a  court  from  which  it  could  be  implied  or  inferred  that 
that  improvement  was  made  ^nth  the  defendant's  consent.  It 
seems  to  me  that  we  would  have  to  give  an  extremely  artificial 
and  unreasonable  construction  to  the  provisions  of  the  statute 
which  gives  the  lien,  when  the  work  is  done,  with  the  consent  of 
the  owner,  in  order  to  uphold  the  reversal  by  the  learned  court 
below  of  the  plaintiffs  judgment.  If  the  lease  was  not  in  itself 
an  expression  of  consent  by  the  defendant  ,what  is  to  be  said  of 
his  conduct  during  the  five  months  while  the  work  was  in  prog- 
ress imder  his  eye  from  day  to  day,  and  with  knowledge  on  his 
part  that  it  was  being  performed  by  the  plaintiff  under  a  contract 
with  the  tenant?  It  must  be  presumed  that  he  knew  the  law, 
and  therefore  knew  that  his  property  would  be  made  liable  for 
the  improvement  upon  it  if  done  with  his  consent ;  and,  Jmowing 
all  this,  can  it  be  said,  in  fairness  or  reason  in  a  court  of  equity, 
that  an  owner  may  look  on  without  objection  for  a  long  period 
of  time  while  the  work  is  in  progress,  that  he  may  praise,  admire, 
and  approve  of  it,  although  he  knows  that  the  tenant  expects  him 
to  bear  tlie  expense,  or  at  least  <)ome  part  of  it,  and  then,  when  the 
work  is  done,  at  large  expense,  resume  the  possession  and  enjoy- 
ment of  the  premises,  and  say  to  the  mechanic  or  material  man 
that  the  property  is  not  liable  because  the  owner  has  not  con- 
sented to  the  work  embraced  in  the  contract  t  It  seems  to  me 
that  under  the  numerous  decisions  of  this  court  and  of  other 
courts  the  evidence  in  this  case  was  sufficient  to  warrant  the 
learned  trial  judge  in  finding  that  the  work  and  material  for 
which  the  Hen  in  this  case  was  filed  was  done  and  furnished  with 
the  defendant's  consent  within  the  meaning  of  the  statute. 

A  brief  review  of  a  few  of  the  cases  in  this  court  will  amply 
support  this  conclusion.  In  Husted  v.  Mathes,  77  N.  Y.  388, 
the  real  estate  of  a  married  woman  was  subjected  to  a  lien  where 
tlie  improvement  was  made  under  a  contract  with  her  husband. 
It  waf  there  held  that  the  consent  of  the  owner  might  be  implied 
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from  her  knowledge  of  the  work  and  the  absence  of  any  objection 
on  her  part.  In  Bnrkitt  v.  Harper,  70  N.  Y.  273,  the  improve- 
ment was  made  by  a  tenant  imder  a  lease,  as  in  this  case,  by  per- 
mission from  tlie  landlord.  The  improvement  was  to  be  made  at 
the  expense  of  the  tenant,  and  was  to  revei*t  to  the  landlord  at  the 
expiration  of  the  term.  The  owner  lived  near  the  premises, 
saw  the  building  from  time  to  time  while  the  lienor  was  engaged 
in  its  erection,  and  made  no  objection.  It  was  there  held  that 
the  consent  of  the  owner  to  the  improvement  upon  his  property 
might  be  implied  or  inferred,  and  the  judgment  of  the  court  be- 
low in  favor  of  the  lienor  was  affirmed.  These  cases  were  re- 
viewed and  approved  in  Otis  v.  Dodd,  90  N.  Y.  336.  That  case 
is  quite  instructive  upon  the  question  now  under  consideration. 
It  there  appears  that  the  tenant  covenanted  with  the  owner  to 
construct  some  buildings  upon  the  demised  premises,  to  be  used 
in  its  business,  but  to  attach  to  the  freehold  and  revert  to  the 
landlord  at  the  expiration  of  the  term.  It  was  said  in  that  case 
tliat  the  legislature  deafly  intended  to  enforce  the  equitable 
principle  that  one  who  knowingly  takes  the  benefit  of  the  prop- 
erty or  labor  of  another  in  the  form  of  improvements  made  upon 
his  lands  ought  to  have  the  lands  subjected  to  a  lien  for  the  value 
thereof.  The  judgment  of  the  court  below  upholding  the  me- 
chanic's lien  xxpoti  the  premises  under  such  circumstances  was  af- 
firmed. The  doctrine  of  these  cases  has  been  repeatedly  ap- 
proved and  followed  in  this  court.  Schmalz  v.  Mead,  125  N.  Y. 
188;  26  N.  E.  251 ;  Miller  v.  Mead,  127  K  Y.  544;  28  K  E. 
JJ87;  13  L.  R  A.  701;  Cowen  v.  Paddock,  137  K  Y.  188;  33 
N.  E.  154.  In  the  case  last  cited  the  preceding  cases  were  re- 
Tiewed,  and  the  rule  stated  in  the  following  language:  "While 
it  is  doubtless  true  that  the  consent  required  by  the  lien  law  need 
not  be  expressly  given,  but  may  be  implied  from  the  conduct  and 
attitude  of  the  owner  with  respect  to  the  improvements  which 
are  in  process  of  construction  upon  his  premises,  still  the  facts 
from  which  the  inference  of  a  consent  is  to  be  drawn  must  be 
such  as  to  indicate  at  least  a  willingness  on  the  part  of  the  owner 
to  have  the  improvements  made,  or  an  acquiescence  in  the  means 
adopted  for  that  purpose,  with  Icnowledge  of  the  object  for  which 
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they  are  employed."     We  may,  therefore,  fairly  deduce  from 
the  decisions  of  this  court  upon  the  question  now  under  consider- 
ation the  following  propositions :     (1)  That  no  express  consent 
is  necessary  on  the  part  of  the  oAvner  in  order  to  bring  the  case 
within  the  statute  providing  for  mechanics'  liens.     (2)  That  a 
consent  may  be  implied  from  the  conduct  and  attitude  of  the 
owner  with  respect  to  the  improvements  which  are  in  process  of 
construction  upon  his  premises.     (3)  The  facts  from  which  the 
inference  of  consent  is  to  be  drawn  must  be  such  as  to  indicate  at 
least  a  willingness  on  the  part  of  the  owner  to  have  the  improve- 
ments made,  or  an  acquiescence  in  the  means  adopted  for  that 
purpose,  with  knowledge  of  the  object  for  which  they  are  em- 
ployed.    (4)  The  omission  of  the  owner  to  object  to  improve- 
ments made  upon  his  premises  by  a  tenant,  when  he  has  knowl- 
edge of  the  circumstances  under  which  they  are  being  made,  is 
always  an  important  fact  bearing  upon  this  question.     I  am  un- 
able to  distinguish  this  case  in  principle  from  those  referred  to. 
Indeed,  it  may  be  said  that  this  case  is  quite  as  strong,  if  not 
stronger,  in  favor  of  the  lienor,  than  any  of  them.     When  we 
consider  that  the  work  was  in  progress  during  several  months, 
and  the  owner  was  a  constant  visitor  at  the  building  where  it  was 
being  performed,  and  manifested  an  interest  in  it,  which,  to  the 
plaintiff's  manager,  was  explainable  only  upon  the  theory  that 
he  had  not  only  given  his  consent  to  the  improvement,  but  was 
anxious  that  it  should  be  made,  it  is  reasonable  to  hold  that  he 
consented.     The  case  of  Spruck  v.  McRoberts,  139  N.  Y.  193: 
34  I?".  E.  890,  has  no  application  to  this  case.     In  that  case  a 
trespasser,  claiming  title  hostile  to  the  true  owner,  assumed  to 
make  improvements  upon  the  property.     The  fact  that  the  true 
owner  knew  that  the  improvement  was  to  be  made  under  such  cir- 
cumstances was  held  to  be  no  proof  of  his  consent.     He  was  not 
in  possession  or  control  of  the  property.     He  had  been  ousted  by 
the  wrongdoer,  and  the  contractor  was,  therefore,  held  to  have 
done  the  work  at  his  own  risk,  or  upon  the  credit  of  the  wrong- 
doer, who  had  employed  him.     Nor  has  the  case  of  Hankinson  v. 
Vantino,  152  N.  Y.  20 ;  46  N".  E.  292,  any  application.     In  that 
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case  the  lease  expressly  provided  that  the  tenant  should  not  make 
any  alterations  without  the  consent  of  the  owner.  Subsequently 
the  owner  gave  the  consent  that  the  tenant  might  make  certain  al- 
terations at  his  own  expense,  but  in  fact  the  alterations  made 
were  other  than  those  expressed  in  the  consent,  and,  moreover, 
it  appeared  that  the  work  was  done  without  the  knowledge  of  the 
owner,  and  it  did  not  appear  that  it  was  to  be  of  any  actual  bene- 
fit to  the  property.  We  tliink,  therefore,  that  it  cannot  fairly  be 
held  that  the  finding  of  the  learned  trial  judge  to  the  effect  that 
the  work  in  this  case  was  done  with  the  consent  of  the  owner  is 
unsupported  by  any  evidence. 

Various  exceptions  appear  in  the  record,  taken  to  rulings  at 
the  trial  admitting  or  excluding  testimony  offered.  None  of 
them  seem  to  have  been  noticed  in  the  court  below.  We  have 
examined  them  all,  and  find  they  present  no  questions  of  suffi- 
cient importance  to  warrant  the  reversal  below.  The  order  and 
judgment  of  the  appellate  division  should  therefore  be  reversed, 
and  the  judgment  of  the  special  term  affirmed,  with  costs. 

Parker,  0.  J.,  and  Haight,  Cullen,  and  Werner,  J  J.,  con- 
cur.    Gray  and  Landon,  JJ.,  dissent. 
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GILL  V.  CLAEK. 

ISl  Misc,  937;  99  8t.  Rep.  406;  65  8upp.  406.1 
{Supreme  Court,  Special  Term,  Onondaga  County.    April,  1900.) 

1.  RlTEBENCB — ^RePORT — DELAT — ^ELECTION   TO  TERMINATE — ^WAIVER— ItEA- 

'  soNABLB  Notice. 

Where  a  referee  Ib  given  such  time  as  he  desires  or  may  find  necessary  to 
report,  the  right  of  either  party,  under  Code  Civ.  Proc.  S  1019,  on  fail- 
ure of  the  referee  to  make  report  within  GO  days,  to  elect  to  end  the 
reference  by  service  of  notice  upon  the  opposite  party,  is  waived,  aod 
and  the  reference  cannot  be  ended  without  giving  reasonable  notice. 

2.  Same — Letter  Construed  as  Extension  of  Time. 

Where  a  referee  is  given  such  time  as  he  desires  to  file  a  report^  and  neg- 
lects for  five  months  to  make  the  same,  a  joint  note  from  the  parties  at 
the  end  of  such  period,  to  the  effect  that  they  expect  a  "decision  in  the 
near  future,"  operates  as  a  limited  extension  of  time  to  the  referee.* 

3.  Same — Termination  or  Reference. 

Where  a  referee  is  requested,  by  the  joint  note  of  the  parties,  five  months 
after  the  submission  of  a  cause,  for  a  "decision  in  the  near  future,"  and 
no  report  is  filed  at  the  end  of  twenty-eight  days  thereafter,  plaintiff 
is* entitled  to  terminate  the  reference  on  notice. 

Action  by  Robert  Gill  against  William  Clark.  Judgment 
was  entered  in  favor  of  defendant  on  the  report  of  a  referee,  and 
plaintiff  moves  to  set  aside  and  vacate  the  judgment  and  report. 
Oranted. 

Rogers  &  Atvjtll,  for  the  motion. 

A.  E.  Kilhy,  opposed. 

Andrews^  J.  This  action  was  tried  before  a  referee,  and  was 
finally  submitted  to  him  for  his  decision   on  August   18,  1899. 

•For    note  on  "Extension  of  Time  for  Referee  to  Report,"  see  ante  pp. 
172-178. 
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He  made  no  report,  and  on  January  18,  1900,  the  counsel  for  the 
respective  parties  joined  in  a  letter  to  him,  in  which  they  say  that 
they  had  long  ago  submitted  the  case  of  Gill  vs.  Clark,  and  they 
thought  they  would  drop  him  a  joint  note  to  refresh  his  recollec- 
tion "and  procure  a  decision  in  the  near  future."  No  answer 
was  received,  and  on  February  17,  1900,  the  plaintiff's  attorneys 
served  upon  defendant's  attorney  a  notice  ending  the  reference, 
in  pursuance  to  section  1019  of  the  Code  of  Civil  Procedure. 
The  latter  replied  that  such  practice  was  irregular,  and  that,  in 
view  of  the  joint  note  of  January  18th,  a  definite  time  should  be 
given  the  referee  within  which  to  make  and  file  his  report.  On 
March  1st  the  plaintiff's  attorneys  notified  the  referee  that  the 
reference  had  been  terminated.  On  March  3d  the  referee  made 
and  filed  a  report  in  favor  of  the  defendant.  The  question  at  is- 
sue is  therefore  whether  the  reference  was  ended  by  the  notice  of 
February  17  th. 

It  is  unquestionably  true  that  section  1019  was  enacted  for  the 
benefit  of  parties  to  litigation,  and  may  be  waived  by  them. 
This  may  be  done,  not  only  by  formal  stipulation,  but  by  such 
conduct  as  in  fairness  estops  the  litigant  from  taking  advan- 
tage of  the  strict  letter  of  the  law.  Duyer  v.  Hoffman,  39  Hun, 
360.  Such  waiver  may  be  for  an  indefinite  time,  as  in  Ballon  v. 
Parsons,  67  Barb.  19.  Here,  as  appears  from  the  papers,  the 
referee  was  allowed  such  time  as  he  desired  or  found  necessary. 
In  such  a  case  the  reference  may  not  be  ended  without  giving 
reasonable  notice.  Or  the  waiver  may  be  for  a  fixed  period. 
When  this  has  expired,  the  notice  may  be  served  at  any  time. 
Patterson  v.  Knapp,  83  Hun,  492,  65  St.  Eep.  188;  32  Supp. 
32 ;  24  Civ.  Pro.  251.  In  the  case  at  bar  it  must  first  be  deter- 
mined whether  the  letter  of  January  18th  was  equivalent  to  an 
agreement  to  extend  the  time  of  the  referee.  If  so,  was  the  ex- 
tension an  indefinite  one?  If  not,  had  the  time  given  expired 
on  February  17th? 

I  think  the  letter  did  operate  as  an  extension  of  time.  In  this 
matter  the  interests  of  the  referee  are  to  be  consulted  as  well  as 
those  of  the  parties.  His  compensation  depends  upon  the  filing 
of  his  report  before  the  reference  is  ended.     When  the  60  days 
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have  expired,  in  the  absence  of  any  request,  he  might  well  hesi- 
tate,  therefore,  to  continue  his  labor  upon  a  case  before  him. 
But,  upon  the  receipt  of  such  a  letter  as  the  one  here  considered, 
he  might  fairly  believe  that  his  delay  was  forgiven,  and  that  he 
might  proceed  with  safety. 

Yet  the  extension  was  not  an  indefinite  one.  The  suggestion 
was  that  a  decision  should  be  procured  "in  the  near  future." 
Neither  he  nor  the  parties  could  have  understood  that  the  inten- 
tion was  to  give  an  unlimited  time.  The  language  was  not  pre- 
cise. It  did  not  limit  the  referee  to  any  fixed  number  of  days, 
but  it  did  limit  him  to  "the  near  future."  Consequently,  when 
this  time  had  expired,  either  party  might  terminate  the  refer- 
once.  It  is,  of  course,  difficult  to  say  exactly  what  was  meant, 
and  what  the  referee  had  the  right  to  understand  was  meant,  by 
these  words.  Still  I  think  that  28  days  was  a  delay  beyond  that 
justified  by  the  joint  note,  and  that  on  February  17th  the  exten- 
sion given  had  expired.  If  this  be  so,  the  reference  was  prop- 
erly ended,  and  the  subsequent  report  of  the  referee,  and  the 
judgment  entered  thereon,  were  irregular.  The  motion  is  therct- 
fore  granted,  with  $10  costs  to  plaintiff  to  abide  the  event. 

Motion  granted,  with  $10  costs  to  abide  event 
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KRUGER  V.  PERSONS  et  al 

[52  App.  Div.  50;  98  8t,  Rep,  841;  64  Supp,  841.] 
{Supreme  Court,  Ajipellate  Division,  Fourth  Department.    May  22,  1900,) 

1.  Discontinuance — Disc]u:tjon  of  Court. 

An  application  for  leave  to  discontinue  an  action  brought  by  a  creditor 
against  receivers  of  the  debtor  was  properly  refused,  where  the  proceed- 
ings on  the  part  of  the  plaintiff  plainly  indicated  either  an  attempt  to 
annoy  and  harass  the  defendants,  or  an  effort  to  obtain  a  priority  over 
other  creditors  by  commencing  another  proceeding  in  another  state. 

2.  Dismissal — Want  or  Prosecution — Judgment. 

A  judgment  dismissing  a  complaint  ''on  the  merits"  in  default  of  proof 
is  erroneous. 

* --■■- 

Note. — ^Right  of  Plaintiff  to  Discontinue  Action. 

a.  Before  appearance 

b.  After  appearance. 

1.  In  general, 

2.  Change  of  law  or  practice  pending  trial, 

3.  Infancy. 

4.  Insolvency  or  bankruptcy. 

5.  Mistake. 

6.  Art  outre  droit. 

7.  Statute  ')f  limitations. 

8.  Without  knowledge  or  consent  of  attorneys, 
0.  Condemnation  proceedings. 

10.  Divorce. 

c.  After  counterclaim  interposed. 

d.  Terms. 


a.  Before  appearance. 

According  to  some  of  the  earlier  cases  a  plaintiff  could  not  discontinue 
without  costs  where  the  defendant  had  retained  an  attorney  although  a 
notice  of  retainer  or  answer  had  not  been  served 

Robinson  v.  Taylor,  12  Wend.  191. 

Foster  v.  Bowen,  1  Code  Rep.  (N.  S.)  236. 

Wcigan  V.  Held,  3  Abb.  Pr.  46? 
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Appeal  from  special  term,  Erie  coimtj. 

Action  by  Edward  H.  Kruger  against  Henry  H.  Persona  and 
another,  receivers  of  the  Bank  of  Commerce  of  Buffalo.  From 
an  order  denying  plaintiff's  motion  to  discontinue  the  action  and 
a  judgment  dismissing  the  complaint  on  the  merits  in  default 
of  proof,  he  appeals.     Modified  and  affirmed. 

Argued  before  Adams,  P.  J.,  and  McLsknan^  Spsino,  Wil- 
liams, and  Lauqulin,  J  J. 


C.  J.  Church,  for  appellant. 
Edu*ard  R.  Bosley,  for  respondents. 


Adams,  P.  J.     An  application  for  leave  to  discontinue  an  ac- 
tion is  addressed  to  the  legal,  and  not  to  the  arbitrary,  discretion 

Right  of  Plaintiff  to  DiscoNTiNUB  Action,— coDtioued. 

That  rule,  however,  no  longer  prevails  in  this  state,  and  it  is  now  in- 
variably the  custom  to  allow  the  plaintiff  to  discontinue  without  costs  at 
any  time  before  appearance  or  answer  by  the  defendant. 

Averill  v.  Patterson.  10  N.  Y.  600. 

Smith  V.  White,  7  Hill,  520. 

Valentine  v.  Myer's  Sanitary  Depot,  36  Hun,  201. 

Hotaling  v.  Schermerhorn,  28  Misc.  311;  03  St.  Rep.  484;  69  Supp.  484. 

An  ex  parte  order  of  discontinuance  without  costs  will  be  granted  as  to 
one  of  the  defendants  in  an  action  where  the  latter  has  not  been  served  with 
summons  and  has  not  entered  an  appearance,  although  he  has  served  a  notice 
of  motion  on  the  plaintiff's  attorney  to  make  the  complaint  more  definite. 

Valentine  v.  Myer's  Sanitary  Depot,  36  Hun,  201. 

A  county  clerk,  acting  as  clerk  of  the  supreme  court,  has  the  power  with- 
out any  direction  from  the  court  or  ftom  any  judge  thereof,  to  enter  an  order 
discontinuing  an  action  upon  the  plaintiff's  stipulation  to  that  effect  and  a 
showing  that  the  defendant  has  not  appeared  and  such  an  order  when  en- 
tered and  duly  served  upon  defendant  effectually  discontinues  the  action. 

Hotaling  v.  Sobcrmerhorn,  28  Misc.  311;  03  St.  Rep.  484;  69  Supp.  484. 

A  plaintiff  cannot  discontinue  an  action  upon  an  ex  parte  motion  without 
costs  where  the  defendant,  although  not  appearing  generally,  appeared  spe- 
cially for  the  purpose  of  moving  to  set  aside  an  order  appointing  a  guardian 
ad  litem  of  the  infant  plaintiff  and  to  dismiss  the  action  on  the  ground  that 
the  guardian  was  not  a  competent  person  to  bring  the  action,  but  in  such 
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of  the  court ;  and,  generally  speaking,  a  plaintiff,  upon  a  tender 
of  costs,  is  entitled  to  an  order  of  discontinuance  ab  a  matter  of 
right.  In  re  Butler,  101  N.  Y.  307 ;  4  K  E.  518 ;  Winans  v. 
Winans,  124  N.  Y.  140;  26  K  E.  293.  This  rule,  however,  is 
not  without  its  exceptions,  and,  in  cases  where  the  court  can  see 
that  it  would  be  unjust  or  highly  prejudicial  to  the  interests  of 
the  defendant,  it  may,  through  the  control  which  it  exercises  over 
its  own  order,  refuse  to  allow  a  discontinuance, — as,  for  instance, 
where  a  counterclaim  is  set  up  against  which  the  statute  of  lim- 
itations would  be  a  bar  (Van  Alen  v.  Schemerhorn,  14  How. 
Pr.  287)  ;  or  where  in  an  action  for  divorce  upon  the  ground  of 
adultery  countercharges  of  adultery  by  the  plaintiff  are  alleged 
in  the  answer  (Campbell  v.  Campbell,  12  Hun,  636) ;  or  in  an 
action  of  ejectment  where  the  plaintiff  having  recovered  judg- 
ment and  been  put  into  possession  of  the  premises,  the  defend- 
ant paid  the  costs  and  took  a  new  trial  under  the  statute  (Carle^ 
ton  V.  Darcy,  75  N.  Y.  375).     It  has  also  been  held  that  leave  to 

Right  op  Plaintiff  to  Discontinue  Action,— contluucd. 

case  the  plaintiff  will  be  required  to  pay  the  costs  of  the  raotioD  unless  he 
shows  that  it  was  without  foundation. 

Ck)Ie  V.  McGamey,  6  Civ.  Pro.  305. 

And  an  order  discontinuing  an  action  as  to  one  inadvertently  made  a  party 
defendant  will  be  set  aside^  where  no  notice  of  the  motion  was  served  upon 
him  after  his  appearance,  although  such  appearance  was  not  entered  until 
after  the  motion  had  been  noticed  and  was  pending. 

Stephens  v.  Hall,  25  Abb.  N.  C.  300;  32  St.  Rep.  453;  10  Supp.  753;  19  Civ, 
Pro.  37. 

b.  After  appearance, 

1.  In  general. 

The  general  rule  is  that  a  plaintiff  has  a  right  to  discontinue  his  action 
as  a  matter  of  course,  on  the  payment  of  costs. 

Carpentier  v.  W'ilson,  14  Abb.  N.  C.  101. 

Exstein  v.  Robertson,  17  Civ.  Pro.  23;  1  Silv.  S.  Ot.  169;  23  St.  Rep.  1;  9 
Supp.  429. 

New  York  v.  Lynch,  1  App.  Div.  544;  73  St.  Rep.  189;  37  Supp.  467. 

Cooke  v.  Beach.  25  How.  Pr..  356. 

Kenna  v.  Atlas  Steamship  Co.,  19  Abb.  N.  C.  265 
•  Matter  of  Butler,  101  NT.  Y.  307;  4  N.  E.  518. 


4-^3  VOLUME  VII. 


Appellate  Division.  [May, 


discontinue  will  be  withheld  where  the  obvious  purpose  of  the 
plaintiff  is  to  harass  the  defendant  (Livermore  v.  Bordell,  60 
How.  Pr.  308)  ;  or  where  the  public  may  be  regarded  as  a  party 
to,  and  interested  in  the  result  of,  the  action  (Winans  v.  Winans. 
supra).  In  short,  the  rule  as  stated  in  the  case  last  cited  will 
justify  "the  right  to  refuse  leave  whenever  circumstances  exist 
which  afford  a  basis  for  the  exercise  of  legal  discretion."  And, 
we  think,  the  present  case  clearly  falls  within  the  principle  thus 
enunciated.  The  defendants  are  receivers  of  a  corporation 
which  has  been  duly  dissolved  by  a  judgment  of  this  court  As 
such,  they  are  officers  of  the  court  whose  duty  it  is  to  secure  and 
ratably  distribute  the  assets  of  the  corporation  to  all  of  its  cred- 
itors with  as  little  delay  and  expense  as  possible.  In  the  dis- 
charge of  this  duty  it  appears  that  certain  actions  were  brought 
by  them  upon  a  large  number  of  notes  made  or  indorsed  by  the 
plaintiff  Kruger  in  the  firm  name  of  "E.  II.  Kruger  &  Co.;" 


Right  of  Plaintiff  to  Duoontinub  Aotion, — continued. 

This  right  is  unquestionable  in  an  action  in  which  the  defendant  does  not 
seek  any  affirmative  relief. 

Exstein  v.  Robertson,  17  Civ.  Pro.  23;  1  Silv.  S.  Ct.  169;  23  St.  Rep.  1; 
6  Supp.  429. 

Or  as  to  a  formal  party  against  whom  no  personal  claim  is  made. 

Kaulbach  v.  Magnus,  40  ^pp.  Div.  366;  91  St.  Rep.  985;  67  Supp.  985. 

And  where  there  are  two  or  more  defendants  plaintiff  will  be  permitte<t  to 
discontinue  as  to  one  of  them,  on  payment  of  costs. 

Wohltman  v.  Goff,  15  Oiv.  Pro.  39;  4  Supp.  210. 

But  this  is  not  the  case  where  the  effect  of  such  discontinuance  would  be 
to  deprive  the  defendant  of  some  rights  which  he  has  acquired  by  reason  of 
the  bringing  of  the  action. 

New  York  v.  Lynch,  1  App.  Div.  544;  73  St.  Rep.  189;  37  Supp.  467. 

Hirshfcld  v.  Bopp,  6  App.  Div.  202;  39  Supp.  24. 

And  a  plaintiff  is  not  entitled  to  discontinue  as  of  course  on  payment  of 
costs  after  verdict  by  jury  or  decision  by  the  court. 

Learned  v.  Tillotson,  16  J.  &  S.  239. 
Thus  after  a  decree  has  been  made  by  which  a  defendant  has  acquired 
rights  either  as  asrainst  the  plaintiff  or  co-defendants,  the  plaintiff  cannot 
have  the  action  discontinued  without  the  consent  of  all  parties  interested 
in  the  decree. 

Picabia  v.  Kvcrard,  4  How.  Pr.  113. 

Watte  V.  Crawford,  11  Paige,  470- 
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that  in  several  of  these  actions  the  subject-matter" of  this  action 
was  set  lip  as  a  counterclaim,  but  that  when  these  actions  were 
brought  to  trial  tlie  counterclaims  were  withdrawn,  and  the  ac- 
tion tried  upon  other  issues  tendered  by  the  answers,  and  that 
judgments  were  subsequontly  obtained  therein  against  Krugerj 
whereupon  he  brought  the  action  which  he  is  now  seeking  to  dis- 
continue. This  procedure  upon  the  part  of  the  plaintiff  plainly 
indicates  either  an  attempt  to  annoy  and  harass,  or  an  effort  to 
obtain  priority  over  other  creditors  by  commencing  still  another 
preceding  in  the  state  of  North  Carolina,  where  it  seems  the 
plaintiff  resides,  and  the  defendants  have  come  into  possession 
of  some  property  belonging  to  the  trust  estate  which  they  repre- 
sent. In  either  case  the  inevitable  result  of  the  plaintiff's  course 
will  be  to*  embarrass  the  receivers  in  their  efforts  to  execute  the 
trust  which  the  court  has  imposed  upon  them,  and  to  impair  the 
trust  fund  to  the  prejudice  of  the  rights  of  a  large  number  of 

]{1GHT  OP   PlaINIIFF  T<i  DiSCONTIMUB  ACTION,— COD  tin  Ucd. 

An  action  at  law  to  which  tlic  answer  sets  up  neither  counterclaim  nor 
affirmative  defense  may  be  discontinued  by  order  on  payment  of  costs  upon 
plaintiff's  ex  parte  application. 

Angier  v.  Hager,  45  App.  Div.  32;  94  St.  Rep.  811;  60  Supp.  811. 

So  an  ex  parte  order  entered  by  a  plaintiff  in  a  foreclosure  action  discon- 
tinuing the  action  and  ofTjering  to  pay  defendant's  costs  is  authorized  and 
regular,  although  the  effect  may  be  to  deprive  the  defendant  in  a  subsequent 
action  for  the  same  cause  which  the  plaintiff  had  commenced  of  the  right  to 
use  as  evidence  the  testimony  taken  on  a  former  trial  of  a  witness  who  has 
since  died,  which  by  stipulation  of  the  parties  the  defendant  would  have  been 
allowed  to  use  in  the  discontinupd  action. 

Cooke  V.  Beach,  25  How.  Pr.  350. 

Discontinuance  by  the  jOaintiff  cannot  be  made  by  a  mere  notice,  without 
the  entry  of  an  order  to  that  effect. 

Bishop  V.  Bishop,  7  Robt.  194. 

Schenck  v.  Fanoher,  14  How.  Ff,  95. 

Bedell  v.  Po^irell,  13  Barb.  183. 

But  it  would  seem  that  an  action  may  be  abandoned  and  discontinued  by 
express  agreement  of  the  parties,  and  that  the  entry  of  a  formal  order  of 
discontinuance,  although  advisable,  is  not  necessary. 

Goldberger  v.  Gallagher,  11  Misc.  448;  65  St.  Rep.  874;  32  Supp.  1143. 

An  application  to  discontinue  an  action  is  addressed  to  the  legal  not  the 
arbitrary  discretion  of  the  court,  and  to  justify  a  rcfsual  there  must  be  some 
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creditors.  Moreover,  if  the  object  sought  be  to  commence  an- 
other proceeding  in  another  state,  the  court  by  permitting  dis- 
continuance would,  indirectly  at  least,  sanction  an  attempt  by 
one  creditor  to  obtain  priority  over  the  other  creditors,  and  thus 
enable  him  to  defeat  one  of  the  most  salutary  provisions  of  the 
law  applicable  to  cases  of  this  character.  People  v.  American 
Loan  &  Trust  Co.  150  K  Y.  117 ;  44  N.  E.  949.  It  would  seem 
hardly  necessary  to  suggest  that  in  these  circumstances  the  trial 
court  was  invested  with  a  larger  discretion  than  it  would  ordi- 
narily possess  when  dealing  with  applications  for  leave  to  dis- 
continue actions,  and  that  its  exercise  of  that  discretion  ought 
not  to  be  condemned.  Immediately  upon  the  plaintiff's  motion 
being  denied,  the  case  was  moved  to  trial  by  the  defendants ;  and 
the  plaintiff  refusing  to  give  any  evidence,  his  complaint  wau 
dismissed  upon  the  merits,  and  a  jadgment  to  that  effect  was  sub- 
sequently entered.     This  direction  was  given  by  the  trial  court 

RiGBT  or  Plaintiff  to  Discontinuis  Action,— continueil. 

facts  or  reasons  upon  which  that  discretion  can  be  based  and  if  there  are 
none,  then  there  is  no  room  for  discretion  and  the  right  to  discontinue  is  ab- 
aolute. 

Moore  v.  Moore,  51  St.  Rep.  911;  22  Supp.  450. 

A  plaintiff  may  discontinue  a  prior  action  after  the  filing  of  a  plea  in 
abatement  in  a  second  suit  setting  up  the  pendency  of  the  former  action. 

Beals  V.  Cameron,  3  IIow.  Pr.  414. 

Marston  v.  Lawrence,  1  Johns.  Cases,  307. 

Swart  V.  Borst,  17  How.  ]*r.  69. 

A  plaintiff  in  an  injunction  suit,  has  a  right,  upon  payment  of  costs,  to 
discontinue  where  the  defendant's  right  to  an  action  for  damages  on  the 
plaintiff's  undertaking,  given  on  the  granting  of  the  injunction,  but  subse- 
•quently  dissolved,  will  not  be  affected  thereby,  and  no  injustice  or  loss  of 
rights  will  result  to  him  or  others  by  such  discontinuance. 

Parker  v.  Commercial  Telegram  Company,  3  St.  Rep.  174. 

A  plaintiff  suing  in  his  own  right  cannot  be  allowed  to  discontinue  without 
costs  in  an  action  for  reformation  of  a  contract  and  to  recover  a  sum  of 
money  after  a  reversal  on  a]tpeal  of  a  judgment  in  his  favor  and  the'  ordering 
oi  a  new  trial. 

Pennell  v.  Wilson,  5  Robt.  671;  2  Abb.  Pr.  N.  S.  466. 

The  court  will,  in  the  exercise  of  its  sound  discretion,  permit  a  plaintiff  in 
an  action  for  personal  injuries  alleged  to  have  been  received  through  the 
negligence  of  a  servant  of  the  defendant  to  discontinue  without  costs,  al- 
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against  the  remonstrance  of  the  defendants'  counsel,  who  ex- 
pressed doubt  as  to  his  right  thereto  in  the  absence  of  any  proof 
upon  the  part  of  the  plaintiff.  In  this,  we  think,  the  learned 
counsel  was  clearly  right.  The  complaint  was  dismissed  in  de« 
fault  of  proof,  and  the  merits  of  the  controversy  were  consequent- 
ly in  no  wise  involved,  as  the  judgment  appealed  from  errone- 
ously declares.  Martin  v.  Cook  (Sup.)  37  St.  Kep.  733 ;  14  N. 
Y.  Supp.  329,  affirmed  in  142  N.  Y.  664;  37  N.  E.  569;  Stokes 
V.  Atlantic  Ave.  Railroad  Co.  89  Hun,  2 ;  69  St.  Rep.  23 ;  34 
Supp.  1051;  2  Ann.  Cas.  248.  It  follows  that  the  order  ap- 
I)ealed  from  should  be  affirmed,  and  the  judgment  amended  by 
striking  therefrom  the  objectionable  words. 

Order  refusing  leave  to  discontinue  affirmed,  with  $10  costs 
and  disbursements,  and  judgment  modified  by  striking  there- 
from the  Avords  "upon  the  merits,'*  and  as  thus  modified  affirmed, 
witliout  costs  of  this  appeal  to  either  party.     All  concur. 

Right  op  Plaintiff  to  Discontinue  Action,— continued. 

though  the  defendant' had,  pending  an  order  to  show  cause  why  the  plain- 
tiil  should  not  be  permitted  to  discontinue,  entered  a  judgment  under  an  or- 
der dismissing  the  action  on  account  of  plaintiff's  failure  to  file  security  for 
costs  as  ordered. 

Hoffman  v.  Ridley,  4  Civ.  Fro.  41. 

A  plaintiff  will  not  be  allowed  to  discontinue  without  costs  in  an  action 
against  the  defendant  as  indorser  of  a  promissory  note  to  which  the  defense 
of  forgery  was  interposed  where  he  carried  on  the  case  for  more  than  two 
years  after  he  was  advised  of  the  defense  and  prosecuted  another  precisely 
similar  suit  on  a  like  indorsement  instead  of  uniting  the  two  actions  in  one 
suit. 

Lowerre  v.  Vail,  5  Abb.  Pr.  229. 

A  creditor  may  discontinue  an  action  brought  in  behalf  of  himself  and  all 
other  creditors  who  might  come  in,  at  any  time  before  the  entry  of  judgment, 
notw^ith standing  the  fact  that  the  other  creditors  do  not  consent  to  such  dis- 
continuance. 

Mattison  v.  Demarest,  1  Robt.  717;  S.  C.  19  Abb.  Pr.  350. 

Innes  v.  Lansing,  7  Paige,  583. 

Tremain  v.  Guardian  Mutual  Life  Insurance  Company,  11  Hun,  286. 

Derby  v.  Yale,  13  Hun,  273. 

But  a  person  who  has  instituted  a  creditor's  action  against  the  stock- 
holders of  a  corporation,  in  behalf  of  himself  and  other  creditors  who  should 
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come  in  and  prove  their  debts^  cannot  discontinue  after  the  entry  of  an  in- 
terlocutory judgment  declaring  the  rights  and  liabilities  of  various  parties. 

Salisbury  v.  Binghamton  Publshing  Co.,  85  Hun,  99;  66  St.  Rep.  35;  32 
Supp.  662. 

So  the  court  will  not  permit  a  plaintiff  to  discontinue  an  action  begun 
in  his  own  behalf  and  upon  behalf  of  a  large  number  of  creditors  of  an  in- 
solvent bank,  to  enforce  the  statutory  liability  of  the  stockholders,  under 
an  agreement  with  the  receiver  of  the  bank  that  the  action  should  be  brought 
for  the  benefit  of  all  and  should  be  conducted  and  controlled  by  the  receiver 
who  agreed  to  hold  the  plaintiff  harmless  and  to  pay  the  expenses  of  the  suit 
from  the  general  fund,  especially  as  the  statute  of  limitations  would  be  a 
bar  to  any  new  actions  which  the  individual  creditors  might  bring  in  their 
own  behalf. 

Hirshfeld  v.  Bopp,  5  App.  Div.  202;  39  Supp.  24. 

An  action  brought  by  a  third  person  in  the  name  of  the  overseer  of  the 
poor  to  recover  a  penalty  for  a  violation  of  the  excise  law,  under  a  provision 
of  that  law  authorizing  any  person  to  presecute  in  that  officiars  name  in 
case  he  refuse  for  ten  days  to  bring  the  action,  cannot  be  discontinued  by 
the  overseer  without  the  consent  of  such  third  person. 

Kecord  v.  Messenger,  8  Hun,  283. 

A  plaintiff  cannot,  pursuant  to  a  nominal  settlement  between  the  parties, 
discontinue  an  action  founded  on  a  judgment  which  a  third  party,  as  admin- 
istratrix, obtained  against  the  defendant  in  another  state,  where  the  claim 
was  assigned  to  tlie  plaintiff  and  suit  brought  by  him  for  the  purpose  of 
avoiding  taking  cut  ancillary  letters,  he  gave  no  consideration  therefor,  and 
was  indemnified  against  any  costs  and  expenses  incurred  in  the  action  and 
agreed  to  pay  over  all  moneys  collected  thereon,  of  which  arrangement  de- 
fendant was  aware. 

Dryer  v.  Shevalier,  38  St.  Rep.  949;  15  Supp.  157. 

A  justice  of  the  municipal  court  of  the.  city  of  New  York  has  no  power  to 
authorize  a  discontinuance  of  an  action  by  the  plaintiff  in  which  more  than 
$100  damages  are  claimed,  during  the  time  such  justice  is  acting  on  an  un- 
dertaking tendered  by  the  plaintiffs  for  the  removal  of  the  case  to  the  city 
court. 

Tuttle  V.  Galligan,  23  Misc.  457;  85  St.  Rep.  359;  51  Supp.  359. 

Under  Consol.  ^ct  sec.  1382,  an  action  in  the  municipal  court  of  the  city 
of  New  York  may  be  voluntarily  discontinued  by  the  plaintiff  at  any  time 
before  the  action  is  finally  submitted,  although  the  trial  is  in  progress,  and 
a  refusal  to  permit  such  discontinuance  with  costs  is  a  sufficient  ground  for 
the  reversal  of  a  judgment  for  the  defendant. 

Goldberg  v.  Victor,  26  Misc.  728;  90  St.  Rep.  1044;  56  Supp.  1044. 

Rothenberg  v.  Filarsky,  30  Misc.  610;  96  St.  Rep.  721;  62  Supp.  721. 

And  plaintiff  does  not  waive  that  right  by  cross-examining  defendant's 
witnesses  after  denial  of  his  motion  to  discontinue,  and  by  submitting  the 
case  at  the  close  of  the  testmony  without  renewing  his  motion. 
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Roxuienberg  v.  Filarsky,  30  Misc.  610;  96  St.  Rep.  721;  62  Supp.  721. 

A  plaintiff  in  an  action  in  trover  against  severa]  joint  wrong-doers,  may 
discontinue  as  to  one  or  more  defendaHts  upon  payment  of  costs. 

Dyett  V.  Hyman,  129  N.  Y.  351;  41  St.  Rep.  644. 

The  surrogate  cannot  dismiss  proceedings  instituted  for  the  probate  of  a 
will,  ii  any  of  the  parties  cited  appear  in  support  of  the  will,  although  the 
moticm  is  made  by. the  executor  who  instituted  the  proceedings. 

In  Th  Probate  of  Will  of  Frances  W.  Lasak,  deceased,  131  N.  Y.  624;  43 
St.  Rep.  101. 

A  plaijitiff  may,  at  his  election,  discontinue  an  action  where  the  sole  de- 
fendant, who  has  answered  setting  up  no  counterclaim,  died  before  trial, 
and  his  personal  representatives  have  no  right  to  an  order  requiring  the 
plaintiff  to  continue  the  action  against  them. 

Keene  V.  La  Forge,  1  Bosw.  671. 

Personal  representatives  of  a  deceased  plaintiff  are  not  bound  to  continue 
the  prosecution  of  a  deceased  plaintiff  are  not  bound  to  continue  the  preseou- 
tion  of  a  suit  commenced  by  the  decedent  against  an  insolvent  defendant,  es- 
pecially when,  for  other  reasons,  the  object  of  the  suit  cannot  be  obtained  by 
reason  of  faets  which  occurred  or  came  to  plaintiff's  knowledge  after  tlio 
commencement  of  the  suit,  and  in  such  case  they  may  discontinue  as  to  tlic 
insolvent  debtor  without  copts. 

Banta  v.  Marccllus,  2  Barb.  373. 

One  of  two  overseers  of  the  poor  cannot,  after  both  have  united  in  com- 
mencing an  action  and  in  the  employment  of  counsel  to  appear  in  their  joint 
behalf  to  prosecute  it,  discontinue  the  suit  without  the  consent  or  concur- 
rence of  the  other. 

Perry  t.  Tynen,  22  Barb.  137. 

The  court  will  not  allow  a  plaintiff  in  a  foreclosure  action  against  t\\ o 
defendants  to  discontinue  as  to  one  defendant  alone  leaving  the  judgment 
standing  as  to  the  other,  where  one  only  appealed  from  the  judgment  against 
both,  and  the  order  of  discontinuance  was  entered  as  to  the  one  appealin^^ 
after  the  general  term  had  reversed  the  judgment  as  to  him  and  granted  a 
new  trial. 

Salmon  v.  Gedney,  76  N.  Y.  479. 

The  assignee  of  a  cause  of  action  will  be  allowed  to  discontinue  the  same 
by  agreement  with  the  defendant,  even  if  the  assignor  who  brought  the  ac- 
tion has  a  reversionary  interest  in  the  claim. 

Rosen  v.  Goldstein,  1  City  Ct.  Rep.  483. 

An  action  for  wages  of  a  servant  of  a  corporation  against  all  the  stock- 
holders of  the  corporation  on  their  joint  and  several  statutory  liability, 
cannot,  after  some  have  appeared,  be  discontinued  as  to  one  defendant  with- 
out the  consent  of  the  others. 

Dean  y.  Whiton,  10  Hun,  203.  . 

VTI.  N.  Y.  A.  C.  2  8 
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A  parol  settlement  of  a  suit  bete  wen  the  partiea  is  good  and  the  plaintiff 
tnny  obtain  an  order  of  discontinuance  thereon. 

Merritt  v.  Seacord,  1  How.  Fr.  95. 

(Hman  v.  Fish,  I  How.  Pr.  185. 

A  plaintiff  in  a  foreclosure  action  cannot  be  compelled  to  continue  his  ac- 
tion for  the  benefit  of  a  defendant  who  is  a  judgment  creditor,  on  the  ground 
that  his  lien  was  barred  pending  suit  and  if  there  should  be  a  surplus 
after  sale  in  this  suit  he  might  have  a  lien  thereon  by  virtue  of  his  stand- 
ing at  the  commencement  of  the  action. 

Sherwood  v.  EUenstein,  27  Misc.  30;  67  Supp.  90;  91  St.  Rep.  99. 

A  plaintiff  cannot  in  effect  discontinue  as  to  one  of  the  defendants  without 
costs  by  leaving  his  name  out  of  an  amended  complaint,  where  costs  were 
impo.scd  upon  such  defendant  for  the  privilege  of  filing  a  second  answer,  the 
first  having  been  held  inHufficicnt. 

Chase  v.  Dunham,  1  Paige,  572. 

The  assignee  of  a  promissory  note  may  discontinue  without  costs  an  ac- 
tion brought  thereon  by  his  assignor,  who  has  since  died,  especially  where 
the  defendant  never  appeared. 

Hallett  v.  Hallett,  10  Misc.  304;  63  St.  Rep.  175;  30  Supp.  946;  24  Civ. 
Pro.  102. 

The  fact  that  a  plaintiff  was  permitted,  upon  payment  of  the  jury  fee, 
trial  fee  and  a  sum  fixed  by  the  court  as  the  expenses  of  the  defendant  for 
preparing  for  trial,  to  withdraw  a  juror  aod  have  the  case  set  down  for  trial 
for  another  day  does  not  preclude  him  from  discontinuing  on  payment  of 
costs. 

Carpentier  v.  Wilson,  14  Abb.  N.  C.  101. 

The  mere  inability  to  furnish  the  necessary  security  upon  an  anticipated 
appeal  from  an  unfavorable  judgment  cannot  be  received  aa  a  reason  why  the 
plaintiff  should  be  allowed  to  discontinue  his  action  which  has  progressed 
almost  to  judgment. 

Albright  v.  Voorhees,  13  Week.  Dig.  524. 

A  plaintiff  may  discontinue  without  costs  where  the  defendant  after  the 
commencement  of  the  action  was  sentenced  to  the  state  prison  where  he  still 
remains. 

Lackey  v.  McDonald,  1  Caines,  116. 

It  is  too  late  to  discontinue  an  action  after  it  has  become  effectually 
merged  into  another  action  by  an  order  of  interpleader. 

Kelly  v.  Ck)llina,  18  St.  Rep.  316;  4  Supp.  436. 

An  order  allowing  the  plaintiff  to  discontinue  an  action  should  not  be 
granted  after  the  evidence  has  been  submitted  to  the  judge  and  nothing  re* 
mains  but  the  argument  of  counsel. 

Clearwater  v.  Decker,  13  Hun,  63. 

The  plaintiff  in  a  foreclosure  action  will  not  be  allowed  to  vacate  the 
judgment  obtained  by  him  therein  and  discontinue  the  action,  where  the  ef- 
fect would  be  to  prejudice  the  rights  of  the  mortgagors  by  subjecting  them 
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to  an  action  at  law  on  the  mortgage  bond  and  the  consequent  expense  of  two 
litigations. 

Fellows  V.  Lyon,  6  Week.  Dig.  424. 

An  order  of  the  supreme  court  permitting  a  plaintiff  to  discontinue  with 
or  without  costs  is  in  the  sound  discretion  of  the  court  and  when  so  made, 
cannot  be  reviewed  by  the  court  of  appeals. 

Staiger  v.  Schultz,  3  Keyes,  616. 

De  Barante  v.  Deyermand,  41  N.  Y.  355;  40  How.  Pr.  180. 

Matter  of  Waverly  Water  Works,  85  N.  Y.  478. 

2.  Change  of  law  or  practice  pending  trial, 

A  special  term  has  power  in  an  equitable  action,  and  especially  where  a 
change  in  the  law  has  rendered  the  litigation  unnecessary  and  fruitless,  to 
allow  a  discontinuance  without  costs. 

Johnston  v.  Garside,  53  St.  Rep.  740;  24  Supp.  243. 

Sunney  v.  Roach,  4  Abb.  Pr.  16. 

However,  the  repeal  of  the  law  under  which  an  action  was  instituted  to 
recover  a  penalty  during  the  pendency  thereof  without  any  saving  clause, 
thereby  rendering  a  further  prosecution  of  the  action  impossible,  will  entitle 
the  plaintiff  to  discontinue  without  costs,  and  this  notwithstanding  the  or- 
der of  reversal,  on  appeal  from  a  judgment  in  favor  of  plaintiff,  awarded 
the  defendant  costs  to  abide  the  event. 

Cole  V.  Rose,  65  Hoyr.  Pr.  520. 

But  an  unexpected  decision  in  the  court  of  appeals  rendering  the  further 
prosecution  of  an  action  at  law  useless  is  not  a  groun<rfor  exempting  tlie 
plaintiff  from  the  general  rule  that,  as  a  condition  for  discontinuance,  the 
defendant's  costs  must  be  paid,  except  in  cases  where  such  a  condition  would 
work  manifest  injustice  to  the  plaintiff. 

Agar  V.  Tibbete,  66  Hun,  272;  30  St.  Rep.  456;  9  Supp.  591. 

3.  Infancy. 

The  plaintiff  will  be  allowed  to  discontinue  without  costs  in  an  action  for 
the  value  of  merchandise  purchased  by  the  defendants  on  credit,  where  they 
interpose  the  plea  of  infancy,  for  in  such  case  the  latter  have  been  guilty  o' 
fraud. 

Van  Buren  v.  Fort,  4  Wend.  209. 

The  plaintiff  is  entitled,  on  motion  made  immediately  after  one  of  several 
defendants  files  an  answer  setting  up  the  defense  of  intimacy,  to  discontinue 
as  to  such  defendant  without  costs. 

Fowler  v.  Elliget,  1  Sheld.  427. 

Leave  to  discontinue  without  costs  will  not  be  granted  where  the  motion 
was  not  made  as  soon  as  the  defendant  answered  setting  up  infancy  but 
the  plaintiff  proceeded  with  the  cause  thereafter  thereby  materially  increas- 
ing the  costs. 

St.  John  V.  Hart,  16  How.  Pr.  192. 
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The  court  may,  in  its  diseretion,  on  the  fact  of  infancy  being  proved,  ^r- 
uiit  the  plaintiJf  to  discontinue  without  costs  as  to  such  infant  defendaui 
sued  with  anotlicr,  where  they  answered  separately,  the  infant  pleading  n'n 
infancy  as  his  sole  defense. 

Butler  V.  Morris,  1  Bosw.  329. 

Hartness  v.  Thompson,  5  Johns.  160. 

Wellington  v.  Claason,  J)  Abb.  Pr.  175;  18  How.  Pr.  10. 

£x  parte  Nelson,  1  Cow.  417. 

The  plaintiff  will  not  be  allowed  to  discontinue  without  costs  on  the  ground 
that  the  defendant  interposed  infancy  as  a  defense,  where  be  went  to  trial 
with  a  knowledge  of  the  defense  and  put  the  defendant  to  the  expense  of 
proving  It. 

Leggett  V.  Boyd,  C  Wend.  600. 

4.  Insolvency  or  bankruptcy. 

The  right  of  the  x>laintifT  to  discontinue  without  costs  is  undisputed  where 
the  defendant  is  discharged  during  the  pendency  of  the  action  under  an  in- 
solvent or  bankruptcy  act. 

Hart  v.  Storey,  1  Johns.  143. 

Collins  v.  Evans,  6  Johns.  333. 

Ashworth  v.  Wrigley,  I  Hall,  145. 

Pratt  v.  Babcock,  10  Puij^e,  295. 

Park  V.  Moore,  4  Hill,  592. 

La  brow  v.  W'oram,  6  Hill,  373. 

Smith  V.  Skinner,  1  How.  Pr.  122. 

Merritt  v.  Ardcn,  1  Wend.  91. 

Merchants  Bank  v.  Moore,  2  Johns.  294. 

But  in  order  that  the  plaintiff  may  claim  such  right  the  defendant  must 
Lave  actually  obtained  his  discharge.  It  is  not  suflicient  that  proceedings 
for  that  purpose  are  pending,  or  that  the  defendant  is  insolvent. 

Collins  V.  Evans,  0  Johns.  333. 

Gwathney  ▼.  Cheatham,  21  Hun,  576. 

This  privilege  is  properly  granted  to  the  plaintiff,  although  the  defendant 
stipulates  to  waive*  the  discharge. 

Honeywell  v.  Burns,  8  Cow.  121. 

Ashworth  v.  Wrigley,  1  Hall,  146. 

The  fact  that  the  certificate  of  discharge  has  not  been  obtained,  however, 
where  a  decree  for  such  discharge  has  been  granted,  will  not  preclude  the 
plaintiff  from  the  right  to  discontinue  without  costs. 

Park  V.  Moore,  4  Hill,  502. 

Leave  to  discontinue  without  costs,  however,  will  not  be  granted  because 
the  defendant  has  since  the  commencement  of  the  action  been  discharged  as 
a  voluntary  bankrupt,  where  a  judgment  of  non-suit  against  the  plaintiff 
stands  unreversed. 

Sandford  v.  Sinclair,  0  Hill,  248 
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But  in  the  case  last  cited  the  court  said  that  if  the  plaintiff  succeeded  in 
reversing  the  non-suit  on  writ  of  error  then  pending,  he  might  be  entitled 
to  discontinue  without  costs  even  though  the  defendant  should  waive  the 
benefit  of  his  discharge. 

But  costs  including  those  of  opposing  the  motion  of  discontinuance  will 
be  imposed  upon  the  plaintiiT  where  one  of  the  defendants  pleaded  a  bank- 
lupt's  discharge  granted  before  the  suit  was  commenced,  although  he  was  a 
I'oint  debtor  and  a  necessary  party. 

Camp  V.  Gifford,  7  Hill,  lOy. 

An  order  of  discontinuance  without  costs^  on  receiving  a  plea  of  an  in- 
solvent's discharge,  cannot  be  entered  us  of  course,  but  a  motion  therefor 
must  be  made. 

Fifield  v.  Brown,  2  Cow.  603. 

If,  after  learning  of  the  discharge,  the  plaintiff  proceeds  in  the  action,  he 
cannot  discontinue  except  upon  paying  the  costs  since  the  discharge. 

Merritt  v.  Arden,  1  Wend.  91. 

Ludlow  v.  Hackett,  18  Johns.  252. 

The  plaintiff  will  not  be  allowed  to  discontinue  without  costs  althougti 
liie  defendant,  pending  the  action,  has  secured  his  discharge  in  bankruptcy, 
where,  knowing  of  the  discharge,  he  nevertheless  proceeded  with  the  action 
and  it  appears  never  had  a  good  cause  of  action  and  was  misled  by  no  false 
a])pearance  of  the  defendant  in  bringing  it,  especially  as  the  plaintiff  had 
no  longer  any  interest  therein,  a  third  party  having  purchased  the  claim  on 
a  speculation  with  knowledge  of  at  least  the  pendency  of  the  application  in 
bankruptcy. 

Ludington  v.  Bell,  13  J.  &  S.  513. 

A  plaintiff  will  not  be  allowed  to  discontinue  without  payment  of  the  costs 
of  defendant's  attorney  upon  the  defendant  becoming  insolvent,  and  a  stipu- 
lation being  made  between  the  parties  that  the  action  should  be  discontinued 
without  costs,  where  before  the  order  of  discontinuance  was  entered  the  de- 
fendant's attorney  served  a  notice  on  plaintiff  that  he  had  a  claim  for  costs 
and  forbidding  the  discontinuance  unless  his  costs  were  paid. 

Warner  v.  Canovan,  7  Lans.  36. 

A  plaintiff  will  not  be  allowed  to  discontinue  an  action  in  ejectment  with- 
out costs  on  the  ground  that  the  defendant  is  insolvent  and  has  been  sen- 
tenced to  the  state  prison,  if  the  latter  gives  security  for  costs  and  mesne 
profits. 

Fort  v.  Palmerton,  19  Wend.  94. 

A  plaintiff  in  a  replevin  action  in  which  the  property  has  been  delivered  to 
hira,  cannot  discontinue  by  the  entry  of  an  order  and  the  payment  of  costs 
where  the  defendant  has  Hied  an  answer,  which  if  true,  entitles  him  to  a  re- 
turn of  the  goods. 

Wilson  V.  Wheeler,  6  How.  Pr.  49. 

The  court  will,  in  the  etercise  of  its  discretion,  allow  the  plaintiff  who  is 
an  assignee  in  bankruptcy  to  discontinue  an  action  for  the  recovery  of  cer- 
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tain  property  alleged  to  belong  to  the  bankrupt,  without  costs,  unless  the 
defendant  will  stipulate  that  the  plaintiff  may,  upon  the  trial,  read  certain 
evidence  taken  in  other  actions  between  the  same  parties  in  other  courts, 
which  the  plaintiff  supposed  he  would  be  permitted  to  do  under  a  certain 
stipulation  previously  entered  into  between  the  parties. 
Uilborne  v.  KoUe,  2  Week.  Dig.  182. 

5.  Mistake, 

A  plaintiff  may  discontinue  without  costs  as  to  a  defendant  made  a  party 
by  mistake  and  never  served  with  summons  or  complaint,  although  he  ap- 
peared and  filed  an  answer  and  opposed  the  motion  of  discontinuance. 

Waterbury  Leather  M'f'g.  Co.  v.  Krause,  1  Hilt.  560. 

But  a  discontinuance  without  costs  will  not  be  allowed  on  the  ground 
that  the  action  was  against  the  wrong  defendant,  where  plaintiff  shows  no 
sufficient  excuse  for  the  mistake  and  the  defendant  has  been  put  to  the  ex- 
pense of  one  trial. 

Layman  v.  New  York  Bank  Note  Co.,  20  Supp.  431. 

A  plaintiff  in  an  action  at  law  will,  in  the  ezBrcise  of  the  sound  discre- 
tion of  the  court,  before  final  judgment,  be  allowed  to  discontinue  upon  pay- 
ment of  ten  dollars  costs,  where  the  summons  was  served  upon  the  wrong 
person,  although  having  the  same  name,  who  answered  and  the  action  had 
been  noticed  and  placed  upon  the  trial  calendar  before  the  mistake  was  dis- 
covered. 

National  Wall  Paper  Co.  v.  Szerlip,  9  App.  Div.  206;  75  St.  Rep.  787;  41 
Supp.  376;  3  Ann.  Cas.  356. 

A  plaintiff  in  a  partition  action,  will  be  allowed  to  discontinue  after  judg< 
ment  has  been  entered  directing  that  the  land  be  sold  and  the  same  has  been 
accordingly  advertised  for  sale,  upon  payment  of  all  costs  and  expenses, 
where  he  brought  the  action  under  the  mistaken  belief,  induced  by  the  repre- 
sentations of  the  life  tenant,  that  it  would  put  the  property  in  a  situation 
where  it  could  be  sold  when  desired,  but  that  no  sale  need  take  place  at  once, 
and  now  believes  that  an  immediate  sale  would  be  prejudicial  to  his  interest 
and  that  of  the  other  remainder-men  and  it  does  not  appear  that  a  discon- 
tinuance will  prejudice  the  rights  of  anyone  acquired  by  reason  of  the  bring 
ing  of  the  suit. 

Furman  v.  Furman,  12  Hun,  441. 

A  plaintiff  in  an  action  for  deceit  in  the  sale  of  an  imitation  stone  for  the 
genuine,  will  not  be  allowed  to  discontinue  without  costs  on  the  ground  that 
during  the  progress  of  the  trial  it  was  discovered  that  the  stone  was  genu- 
ine and  that  he  had  been  deceived  by  experts,  and  the  conduct  of  the  defend- 
ant himself  who,  when  requested  to  take  the  stone  back,  practically  admitted 
its  being  a  doublet,  but  expressed  a  belief  that  the  stone  had  been  changed 
after  the  sale,  where  the  defendant  denied  the  fraud  in  his  answer  and  al- 
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leged  that  the  stone  he  sold  was  genuine,  but  in  such  case  discontinuance  wil] 
be  allowed  upon  payment  of  costs. 

Ferguson  v.  Austin,  1  City  Ct.  Rep.  63. 

A  plaintiff  will  be  allowed  to  discontinue  upon  payment  of  one  bill  of  costs 
but  not  without  paying  any  costs  where  he  commenced  his  action  against  the 
defendants  as  copartners  and  it  appeared  subsequently  that  the  debtor  was 
a  corporation  and  not  a  copartnership  and  the  two  defendants  needlessly 
severed  in  their  defense  and  answered  separately  by  separate  attorneys. 

Ackroyd  v.  Newton,  24  Misc.  424;  87  St.  Rep.  682;  53  Supp.  082. 

6.    En  autre  droit. 

Thus  such  right  exists  in  an  action  necessarily  prosecuted  in  the  right  of 
the  plaintiff's  intestate,  where  the  defendant  pleaded  a  discharge  in  bank- 
ruptcy in  the  lifetime  of  the  intestate^  of  which  defense  the  plaintiff  was 
not  aware  until  interposed. 

Fowler  v.  Hotchstrasser,  3  Denio,  164. 

An  executor  or  administrator  who  has  commenced  an  action  by  mistake 
or  has  ascertained  that  it  would  be  useless  to  proceed  in  consequence  of  facts 
subsequently  discovered,  will  be  permitted  to  discontinue  without  the  pay- 
ment of  costs. 

Arnoux  v.  Steinbrenner,  1  Paige,  82. 

Fowler  v.  Hotchstrasser,  3  Denio,  164. 

Phoenix  v.  Hill,  3  Johns.  249. 

So  the  assignee  of  an  insolvent  debtor  will  be  allowed  to  discontinue  an 
action  brought  to  enforce  a  claim  in  favor  of  the  estate  without  costs  after 
the  defendant's  appearance,  on  the  ground  that  the  latter  is  insolvent,  though 
not  actually  discharged  under  the  insolvent  act,  which  insolvency  was  un- 
known to  the  plaintiff  when  the  suit  was  commenced. 

Reeder  v.  Seelye,  4  Cow.  548. 

An  action  brought  on  behalf  of  a  bank  in  the  name  of  its  president  is  not 
an  action  prosecuted  in  another's  right  so  as  to  excuse  the  plaintiff  from 
paying  costs  upon  discontinuance. 

Lowerre  v.  Vail,  5  Abb.  Pr.  229. 

A  sheriff  will  not  be  allowed  to  discontinue  an  action  to  collect  money  due 
a  debtor  on  insurance  policies,  by  virtue  of  an  attachment,  where  by  reason 
of  the  lapse  of  time  the  debtor  would  be  deprived  of  the  right  to  commence 
or  prosecute  an  action  in  his  own  name  to  collect  the  money. 

Bowe  v.  Knickerbocker  Life  Insurance  Company,  27  Hun,  312. 

A  plaintiff  in  an  action,  brought  by  leave  of  the  surrogate,  as  executrix 
and  individually,  upon  the  bond  of  an  executor  whose  letters  tstatmentary 
had  been  revoked,  cannot  discontinue  without  costs  upon  a  reversal  upon 
appeal,  during  the  pendency  of  the  action,  of  the  order  revoking  the  letters 
testamentary. 

Hood  v.  Hood,. 12  Daly,  113. 
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7.  iStatute  of  limitations, 

A  plea  of  the  statute  of  liniitatioiis,  being  within  the  knowledge  of  the 
{ilaintitf  when  he  brought  hts  action,  is  not  sufficient  ground  for  allowing  a 
dii)i-t)ntinuanee  without  costs,  especially  when  the  plaintiff  continued  to  in- 
crease the  costs  after  the  defense  was  interposed  by  taking  testimony  rela- 
tive to  it. 

Houseman  v.  Rosen  field,  IS  Abb.  Pr.  379. 

8.  Without  knotcledge  or  consent  of  attorneys. 

•  The  court  is  authorized  to  prescribe  the  terms  upon  which  an  action  shall 
be  discontinued  where  the  compensation  of  an  attorney  is  involved. 

Bryon  v.  Durrie,  C  Abb.  N.  C.  135. 

Parties  to  an  action  have  a  right  to  make  an  honest  settlement  thereof 
without  regard  -to  their  attorneys^  and  plaintiff's  attorney  cannot  continue 
the  liti^'ution  to  judgment  to  recover  the  amount  of  his  fee,  notwithstanding 
the  amendment  in  1879  to  §  GO  of  the  Code  of  Civil  Procedure  giving  attor- 
neys* a  lien  on  the  cause  of  action. 

Dolliver  v.  American  Swan  Boat  Co.,  32  Misc.  204;  95  St.  Rep.  978:  65 
Supp.  978. 

A  discontinuance  of  an  action  pending  an  appeal  from  a  judgment  against 
the  plaintiff  for  costs,  by  agreement  of  the  parties  without  the  knowledge 
or  eonstent  of  defendant's  attorney,  will  be  enforced  where  the  latter  had  no 
vested  rights  which  such  discontinuance  interf erred  with. 

Brown  v.  Comstock,  10  Barb.  67,  S.  C.  3  Code  R.  142. 

An  order  of  discontinuance  without  costs  entered  ex  parte  on  stipulation 
of  the  ])iaintiff  and  without  npplicjition  to  or  special  direction  of  the  court, 
will  not  be  set  nside  on  the  ground  that  the  settlement  was  made  with  the 
design  of  preventing  the  plaintiff's  attorney  from  obtaining  his  costs,  in  the 
absence  of  evidence  showing  that  the  plaintiff  was  deceived  or  that  any  fraud 
was  practi<*ed  on  her. 

McBiutney  v.  K.  \V.  &  O.  l^  R.  Co.,  13  Week.  Dig.  535. 

But  a  ]>Iaii)tin'  will  not  be  allowed  to  discontinue  without  notice  to  his 
attorney  or  in  -uiy  way  protecting  his  rights  where  he  had  an  interest  or 
lien  U|>cn  the  cl.iitn  in  suit  of  which  the  defendant's  attorney  had  notice. 

Kberhaidt  v.  shunter,  10  Abb.  X.  C.  374. 

So  a  pluintitr  will  bo  compelled  to  pay  costs  upon  a  discontinuance,  in  pur- 
suance of  a  settlement  Vetween  the  parties  collusively  made  for  the  purj>o<<» 
of  defraudiiij;  an  attorney  out  of  his  costs. 

Filer  v.  Korn,  3  Misc.  024:  52  St.  Rep.  206;  23  Supp.  115. 

The  plaintiff's  attorney  cannot  prevent  a  discontinuance  of  an  action 
brouffht  to  recover  the  value  of  services  rendered  to  the  defendant  which  was 
paid  in  full  by  the  latter  after  issue  was  joined,  on  the  ground  that  the  set- 
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tlement  was  had  without  his  concurrence,  especially  in  the  absence  of  evi- 
dence of  fraud  or  collusion. 

Koberts  v.  Doty,  31  Hun,  128. 

Itoot  V.  Van  Duzen,  32  Hun,  63. 

A  plaintiff,  in  an  action  against  her  husband  to  set  aside  certain  deeds  of 
real  property  on  the  ground  of  fraud,  will  be  allowed  to  discontinue  upon 
payment  to  her  attorney  of  the  taxable  costs,  where  such  'discontinuance  is 
in  pursuance  of  a  settlement  made  between  the  parties  in  good  faith  without 
notice  of  any  lien  for  his  compensation  claimed  by  the  plaintiff's  attorney. 

Keane  v.  Keane,  86  Hun,  169;  66  St.  Rep.  806;  33  Supp.  250. 

A  plaintiff  may  be  required  as  a  condition  of  discontinuance  to  pay  his 
attorney  a  compensation  in  addition  to  costs  where  after  agreeing  to  com- 
pensate his  attorney  by  a  percentage  on  the  amount  collected  and  taxable 
costs  and  allowances,  he  settled  the  case  without  collection. 

Bryon  v.  Durrie,  6  Abb.  N.  C.  135. 

9.  Condemnation  proceedings. 

The  right  to  discontinue  proceedings  for  the  condemnation  of  property 
under  the  law  of  eminent  domain  seems  to  rest  in  the  sound  discretion  of  the 
court  when  applied  to  for  that  purpose. 

In  re  South  Market  St.  in  Johnstown,  76  Hun,  85;  57  St.  Rep.  471;  27 
Supp.  843. 

Condemnation  proceedings  may,  in  the  discretion  of  the  court,  be  discon- 
tinued at  any  time  before  the  title  is  acquired  and  the  rights  resulting  there* 
from  have  become  vested  in  the  property  holder. 

In  re  Syracuse,  Binghamton  and  N.  Y.  R.  R.  Co.,  4  Hun,  311. 

N.  Y.  W.  E.  &  B.  R.  R.  Co.  v.  Thorne,  20  Wk.  Dig.,  128. 

In  re  Anthony  St.  in  the  city  of  New  York,  20  Wend.  618. 

Schneider  v.  Rochester,  90  Hun,  171;  70  St.  Rep.  290;  35  Supp.  786. 

In  re  Application  of  Washington  Park  Commr's  of  Albany,  50  N.  Y.  144 

In  re  Dept.  of  Public  Parks  of  the  City  of  New  York,  60  N.  Y.  319. 

People  V.  Syracuse,  78  N.  Y.  56. 

This  right  exists  even  if  the  report  has  been  sent  back  to  the  commissioners 
for  review  in  one  or  two  particulars,  although  it  was  approved  by  the  court. 

In  re  Anthony  Street  in  the  City  pf  New  York,  20  Wend.  618. 

Where  proceedings  by  a  municipal  corporation  to  condemn  lands  for  pub- 
lic purposes  have  so  far  progressed  that  the  amount  of  compensation  to  be 
paid  therefor  has  been  fixed  as  a  finality,  the  proceedings  cannot  be  discon- 
tinued and  abandoned. 

People  V.  Syracuse,  78  N.  Y.  56. 

A  railroad  company  cannot  discontinue  proceedings  to  acquire  an  easeriient 
to  construct  and  operate  a  street  railroad  along  a  street,  the  effect  of  which 
would  be  to  prejudice  the  rights  of  defendants  having  an  interest  therein, 
upon  an  undertaking  given  by  the  company  in  pursuance  of  a  stipulation 
previously  entered  into  between  the  parties  in  consideration  of  wliich  a  pre- 
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liminary  injunction  restraining  the  company  from  conatructing  the  road 
Wab  vacated,  especially  where  6uch  discontinuance  would  violate  the  pro- 
visions of  the  stipulation  by  which  the  company  agreed  to  vigorously  prose- 
cute the  proceedings  to  acquire  the  right  to  operate  the  road. 

In  re  Southern  Boulevard  R.  R.  Co.,  43  St.  Rep.  611;  17  Supp.  828. 

In  condemnation  proceedings  to  acquire  land,  it  is  improper  to  require  the 
corporation  instituting  the  proceedings,  to  pay  an  extra  allowance  in  ad- 
dition to  the  taxable  costs  for  the  privilege  of  discontinuing,  where  no  de- 
fense has  been  interposed  or  trial  had. 

In  re  Syracuse,  Binghamton  &  N.  Y.  R.  R.  Co.,  4  Hun,  311. 

A  railroad  company  may  be  allowed  to  discontinue  proceedings  for  the 
condemnation  of  lands  before  confirmation  of  the  commissioners  report  upon 
paying  defendants  their  recoverable  disbursements  and  counsel  fees. 

N,  Y.  W.  S.  &  B.  R.  R.  Co.  v.  Thorne,  20  Wk.  Dig.  128. 

10.  Diw^roe, 

The  court  is  invested  with  a  wider  discretion  in  the  control  of  applications 
for  discontinuance  of  divorce  actions  than  in  ordinary  cases  because  the  pub- 
lic is  to  be  regarded  as  a  party  and  must  be  so  treated  by  the  court. 

Winans  v.  Winans,  124  N.  Y.  140;  26  N.  E.  293. 

Winston  v.  Winston,  21  App.  Div.  371;  81  St.  Rep.  399;  47  Supp.  399. 

A  plaintiff  in  an  action  for  absolute  divorce  will  be  allowed  to  discontinue 
upon  payment  of  costs  where  the  marriage  is  admitted  and  no  countercharge 
is  made,  and  it  is  no  ground  for  denying  the  motion  that  the  wife's  character 
is  aspersed  by  the  bringing  of  the  action  and  should  be  vindicated  by  a 
trial  in  open  court;  neither  will  defendant's  counsel  fees  be  allowed  where 
no  application  was  made  therefor  during  the  pendency  of  the  suit. 

Moore  v.  Moore,  51  St.  Rep.  911;  22  Supp.  450. 

A  plaintiff  in  a  divorce  action  against  a  wife  will  not  be  allowed  to  dis- 
continue, where  the  defense  is  a  decree  of  absolute  divorce  granted  the  wife 
in  a  foreign  state,  upon  the  faith  of  which  she  had  contracted  a  second 
marriage,  and  the  sole  question  to  be  decided  is  whether  that  decree  is  valid, 
especially  when  the  question  as  to  the  proper  disposition  of  a  child  of  the 
parties  is  involved. 

Winston  v.  Winston,  21  App.  Div.  871;  81  St.  Rep.  399;  47  Supp.  399. 

So  a  plaintiff  in  an  action  of  divorce  cannot  enter  an  ex  parte  order  dis- 
continuing the  action  upon  pa^^ment  of  costs,  where  the  defendant  has  an- 
swered denying  the  charge  of  adultery  and  asked  for  affirmative  relief  and 
an  order  has  been  made  requiring  the  plaintiff  to  pay  temporary  alimony  to 
his  wife  which  order  he  has  not  complied  with. 

Leslie  v.  Leslie,  10  Abb.  Pr.  N.  S.  64. 

And  discontinuance  of  an  action  of  the  same  nature  will  likewise  be  re- 
fused where  the  defendant  denied  the  marriage  as  well  as  the  adultery 
charged,  and  the  issue  involved  in  its  result  a  determination  whether  an- 
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other  woman  to  whom  the  defendant  was  married  was  his  legal  wife  and 
their  child  legitimate. 

VVinans  v.  Winans,  124  N.  Y.  140 ;  26  N.  E.  293. 

An  action  for  absolute  divorce  cannot  be  discontinued  upon  motion  of 
plaintiff  where  the  defendant  answered  denying  the  charge  of  adultery  and 
setting  up  countercharges  of  adultery  by  the  plaintiff  and  demanded  af- 
firmative relief. 

Campbell  v.  Campbell,  12  Hun,  G36. 

c.  After  counfei'claim  interposed. 

Whether  a  plaintiff  should  be  permitted  to  discontinue  an  action  in  which 
the  defendant  has  interposed  a  counterclaim  rests  in  the  sound  discretion  of 
the  court. 

Wanamaker  v.  Megraw,  27  Misc.  591;  93  St.  Rep.  81;  59  Supp.  81. 

Walsh  V.  Walsh,  33  App.  Div.  579;  87  St.  Rep.  881;  53  Supp.  881. 

But  as  a  rule  the  plaintiff  may  discontinue  upon  payment  of  costs  to  the 
date  of  the  discontinuance,  even  though  the  defendant  has  interposed  a 
counterclaim,  where  no  substantial  rights  of  other  parties  have  accrued  and 
no  injustice  would  be  done  by  permitting  the  discontinuance. 

Cohn  v.  Anathan,  16  Civ.  Pro.  178;  24  St.  Rep.  295;  4  Supp.  97. 

Oaksmith  v.  Sutherland,  4  Abb.  Pr.  15. 

Seaboard  &  Roanoke  R.  R.  Co.  v.  Ward,  18  Barb.  595. 

Felix  V.  Vanslooten,  43  St.  Rep.  791 ;  17  Supp.  844. 

And  it  has  been  held  that  a  plaintiff  will  be  allowed  to  discontinue  an  ac- 
tion upon  payment  of  costs,  although  the  defendant  has  set  up  in  his  answer 
a  counterclaim  to  which  the  plaintiff  has  replied,  where  the  defendant  will 
not  be  barred  in  the  enforcement  of  his  counterclaim  by  the  statute  of  limita- 
tions. 

Rees  V.  Van  Patten,  13  How.  Pr.  258. 

So  a  plaintiff  in  an  action  for  services  has  a  right  at  any  time  before  the 
action  is  finally  submitted,  to  discontinue,  even  if  the  defendant  has  inter- 
posed a  counterclaim  of  breach  of  the  contract  under  which  the  work  was 
performed  and  seeks  dalnages  for  such  breach. 

Bidwell  V.  Weeks,  2  Hilt.  106. 

Likewise,  the  court  will  permit  a  plaintiff  to  discontinue  an  action  in 
equity,  although  a  counterclaim  has  been  interposed,  where  it  does  not  ap- 
pear that  the  counterclaim  will  be  prejudiced  by  the  discontinuance  or  that 
the  defendants  have  secured  by  the  proceedings  some  rights  in  reference 
to  the  subject  matter  of  the  action  or  their  counterclaim,  of  which  the  dis- 
continuance would  deprive  them. 

Pacific  Mail  S.  Co.  v.  Leuling,  7  Abb.  Pr.  (N.  S.)  37. 

But  a  plaintiff  in  an  action  at  law  founded  on  a  contract  cannot  discon- 
tinue upon  payment  of  costs,  on  the  mere  ground  of  his  disinclination  to 
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proceed  further  in  the  action,  especially  when  a  counter  el  aim  has  been  set 
up  in  the  answer,  and  no  reply  has  been  made  thereto. 

Co<!kle  V.  Underwood,  3  Duer.  676. 

And  a  discontinuance  by  the  plaintiff  will  not  be  allowed  where  the  de- 
fendant has  set  up  a  counterclaim  for  a  large  balance  over  and  above  the 
plaintiff's  claim,  which  would  be  barred  by  the  statute  of  limitations  owing 
to  the  long  time  during  which  the  suit  has  been  pending. 

Van  Alen  v.  8chermerhorn«  14  How.  Pr.  287. 

So  a  plaintiff  will  not  be  allowed  to  discontinue  an  action  to  which  the 
defendant  had  interposed  a  counterclaim,  upon  the  death  of  the  latter,  if 
the  action  is  one  that  survives  and  his  personal  representatives  make  ap- 
plication to  have  the  cause  continued  against  them,  especially  where  the 
cause  has  been  nearly  completed  and  a  cross  action  by  the  defendant  had 
been  stayed  on  the  application  of  the  plaintiff,  upon  the  gpround  that  the 
defendant  could  obtain  relief  on  the  counterclaim  in  the  action  sought  to  be 
discontinued. 

Livermore  v.  Brainbridge,  61  Barb.  358;  43  How.  Pr.  272  Afi^g  43  How. 
Pr.  63. 

Likewise,  discontinuance  by  the  plaintiff,  upon  the  ground  of  the  insol- 
vency of  the  defendant  not  established  by  a  dicharge  in  bankruptcy  or  un- 
der the  insolvent  act,  will  be  refused,  where  the  defendant  has  interposed  a 
counterclaim  upon  which  he  would  be  entitled  to  recover  against  the  plain- 
tiff upon  proof  of  the  allegations  set  up. 

Qwathney  v.  Cheatham,  21  Hun,  576. 

Under  any  circumstances,  a  plaintiff  may  not  take  an  order  to  discon- 
tinue as  a  matter  of  course,  but  must  apply  to  the  court  for  an  order  of 
discontinuance,  if  the  answer  of  the  defendant  contains  a  counterclaim  which 
stands  confessed  as  true  in  fact  for  want  of  a  reply,  or  as  sufficient  in  law 
for  want  of  demurrer. 

Geenia  v.  Keah,  66  Barb.  245. 

A  plaintiff  will  not  be  allowed  to  discontinue  so  as  to  commence  a  new 
action  and  obtain  a  new  order  of  arrest  on  the  ground  of  fraudulent  repre- 
sentations, the  order  of  arrest  in  the  action  sought  to  be  discontinued  hav- 
ing been  vacated  on  the  ground  that  the  alleged  fraudulent  representations 
did  not  apply  to  the  whole  cause  of  action,  where  the  defendant  has  inter- 
posed a  counterclaim. 

Livermore  v.  Bordell,  60  How.  Pr.  308. 

A  plaintiff  in  an  action  to  enforce  an  award  made  by  arbitrators  of  the 
value  of  a  building  erected  by  a  lessee  on  land  of  the  plaintiff  under  the 
covenants  of  a  lease  of  which  the  plaintiff  was  lessor,  will  not  bo  allowed  to 
discontinue  without  costs,  on  the  ground  that  she  has  since  discovered  that 
the  building  had  not  been  huilt  in  accordance  with  the  terms  of  the  lease 
and  that  she  was  under  no  obligation  to  pay  therefor,  where  the  defendant 
had  interposed  the  defense  that  the  award  was  not  just  and  asked  that  the 
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value  of  the  building  be  ascertained  by  the  court,  and  for  other  affirmative 
relief. 

Crosby  v.  Fitzpatrick,  33  Week.  Dig.  36. 

A  plaintiff  in  an  action  to  recover  purchase  money  due  under  a  contract 
for  the  purchase  of  real  estate,  in  the  absence  of  special  grounds,  will  not  be 
allowed  to  discontinue,  wlierc  the  defendant  interposed  a  defense  that  the 
contract  and  the  deed  to  the  premises  to  the  plaintiff,  together,  constituted 
a  mortgage  which  were  usurious  and  void,  and  asked  to  have  them 
adjudged  a  mortgage  and  declared  void  and  annulled  and  surrendered,  to 
which  the  plaintiff  filed  no  demurrer  or  reply. 

Greenia  v.  Keah,  66  Barb.  245. 

So  a  plaintiff  in  an  action  to  restrain  defendants  from  interfering  with  a 
fence  inclosing  an  alleged  private  road,  will  not  be  allowed  to  discontinue 
upon  payment  of  costs  and  disbursements,  where  the  defendant  answered 
that  he  had  a  right  by  deed  to  use  the  road  and  that  the  same  was  a  public 
highway,  and  asked  for  an  injunction  restraining  the  plaintiff  from  build- 
ing up  the  fence. 

Iselin  v.  Smith,  62  Hun,  221;  42  St.  Rep.  161;  16  Supp.  683. 

A  non-resident  plaintiff  will  not  be  allowed  to  discontinue  on  the  ground 
that  it  had  been  discovered  that  it  was  necessary  to  examine  a  large  num- 
ber of  witnesses  by  commission,  where  counterclaims  have  been  interposed, 
although  plaintiff's  attorney  agrees  to  stipulate  that  another  action  will  be 
brought  to  which  such  counterclaims  may  be  interposed,  it  not  appearing 
that  he  had  authority  to  so  bind  the  plaintiff. 

Washington  Glass  Co.  v.  Benjamin,  43  St.  Rep.  352;  17  Supp.  135. 

A  plaintiff  in  an  action  to  set  aside  a  certain  grant  of  real  estate  made 
by  him  to  another,  of  whom  the  defendant,  is  successor  in  interest,  may  dis- 
continue, although  another  defendant  brought  in  as  claiming  an  in- 
terest in  the  property  adverse  to  the  other  defendant,  has  filed  an  answer 
and  served  it  upon  the  other  defendant,  who  did  not  appear  in  the  action, 
claiming  title  to  the  property  as  against  him,  in  a  settlement  of  which  ques- 
tion the  plaintiff  has  no  interest,  it  being  foreign  to  the  purpose  of  the  ac- 
tion. 

New  York  v.  Lynch,  1  App.  Div.  644;  73  St.  Rep.  189;  37  Supp.  467. 

Where  the  court  has  denied  a  motion  by  the  plaintiff  to  amend  his  reply 
to  the  counterclaim  interposed  by  the  defendant,  by  pleading  the  statute 
of  frauds  thereto,  the  plaintiff  should  not  be  allowed  to  discontinue  the  ac- 
tion except  upon  stipulation  not  to  interpose  that  statute  as  a  defense  to  any 
action  founded  upon  the  matter  set  up  in  the  counterclaim. 

Yellow  Pine  Co.  v.  Lehigh  Valley  Creosoting  Co.,  32  App.  Div.  61 ;  86  St. 
Rep.  281;  62  Supp.  281. 

An  ex  parte  order  of  discontinuance  will  be  set  aside  and  the  cause  al- 
lowed to  proceed  to  judgment,  where  the  defendants  interposed  a  counter- 
claim and  presented  evidence  from  which  it  appeared  that  the  plaintiff  was 
likely  to  recover  a  less  amount  than  the  defendants  would  recover  againsl 
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him,  and  upon  a  Buspension  of  the  trial  at  plaintiff's  request  he  left  the 
state  so  that  the  defendants  were  unable  to  serve  him  with  sununons  to  com- 
mence a  second  action. 

Wilder  y.  Boynton,  63  Barb.  647. 

A  plaintiff  will  not  be  allowed  to  discontinue  his  action  where  the  de- 
fendant has  filed  an  answer  admitting  the  plaintiff's  claim  but  interposing 
a  counterclaim  for  an  amount  larger  than  plaintiff's  claim,  and  plaintiff, 
after  a  trial  in  which  the  jury  disagreed,  continued  the  prosecution  of  the 
Action,  and  the  defendant  is  the  real  actor  in  the  litigation,  the  only  real  dif- 
ference between  the  parties  being  upon  the  counterclaim,  and  the  fact  that 
the  defendant,  a  resident  of  New  York,  has,  pending  the  action,  commenced 
another  action  '  for  the  same  cause  in  the  state  of  the  plaintiff's  domicil 
wherein  no  trial  has  been  had«  in  itself  affords  no  reason  for  discontinuing 
the  first  action. 

Wanamaker  y.  Megraw,  27  Misc.  691 ;  93  St.  Rep.  81 ;  59  Supp.  81. 

For  note  on  "Discontinuance  of  Suit  after  Counterclaim,"  see  6  Ann.  Gas. 
102. 

d.  Terms, 

The  supreme  court  may  in  its  discretion  allow  a  discontinuance  with  or 
without  costs  or  it  may  impose  burdens  in  addition  to  the  taxable  costs  as 
A  condition  of  discontinuance. 

Staiger  y.  Schultz,  3  Keyes,  614. 

De  Barante  v.  Deyermand,  41  N.  Y.  365;  40  How.  Pr.  180. 

In  re  Waverly  Water  Works,  85  N.  Y.  478. 

Hoffman  y.  Ridley,  4  Ciy.  Pro.  41. 

A  plaintiff  may  at  his  election  refuse  to  accept  the  terms  imposed  as  a 
•eondition  of  a  discontinuance  of  the  action  and  elect  not  to  discontinue. 

Society  of  the  N.  Y.  Hospital  y.  Coe,  16  Hun,  4*10. 

This  is  particularly  the  case  where  the  defendant  has  obtained  an  order 
granting  an  additional  allowance  oyer  and  above  the  costs. 
Id. 

The  court  upon  application  for  a  discontinuance  will  decide  whether  the 
plaintiff  may  discontinue  his  action  and  fix  the  terms  which  will  depend  up- 
on the  nature  and  character  of  the  defendant's  answer. 

Society  of  the  N.  Y.  HospiUl  y.  Coe,  16  Hun,  440. 

One  suing  a  school  trustee  for  wages  as  a  school  teacher  will  be  allowed  to 
discontinue  vrithout  costs  where  the  trustee  resigned  the  day  previous  to  the 
demand  of  payment,  but  gave  the  plaintiff  no  intimation  of  that  fact  and  led 
him  to  believe  by  his  conduct  that  he  was  still  trustee. 

Smith  V.  Britt»  8  Week.  Dig.  76. 

A  plaintiff  will  be  allowed,  in  the  exercise  of  the  sound  discretion  of  the 
court,  to  discontinue  an  action  without  costs  where  the  defendant  and  hia 
attorney,  when  refusing  to  pay  the  demand,  withheld  from  the  plaintiff  in- 
formation of  a  release  of  the  cause  of  action,  of  which  release  the  plaintiff 
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was  ignorant  and  after  suit  brought  omitted  to  plead  it  in  the  answer  but 
disclosed  it  to  the  plaintiff  only  when  the  cause  was  brought  for  trial  and 
claimed  the  right  to  use  it  as  a  defense  to  the  action. 

De  Barante  v.  Deyermand,  41  N.  Y.  365,  4  How.  Pr.  180. 

The  plaintiff  in  an  ejectment  suit  will  not  be  allowed  to  discontinue  upon 
payment  of  costs  where  he  had  recovered  a  judgment  and  been  put  in  pos- 
session of  the  lands  and  the  defendant  has  paid  the  costs  and  taken  a  new 
trial  under  the  statute. 

Carleton  v.  Darcy,  75  N.  Y.  375. 

If  before  the  service  of  an  order  allowing  the  party  to  discontinue  on  pay- 
ment of  costs  the  defendant  has  noticed  the  cause  for  trial,  the  notice  of 
which  was  served  on  the  plaintiff  before  the  defendant  received  the  order  of 
discontinuance,  the  defendant  is  entitled  as  a  part  of  the  costs  of  the  discon- 
tinuance to  the  fee  for  proceedings  subsequent  to  notice  of  trial. 

Hall  V.  Lindo,  8  Abb.  Pr.  341. 

Upon  the  entry  by  the  plaintiff  of  an  order  of  discontinuance  on  payment 
of  costs  and  notice  thereof  to  defendant,  the  latter  is  not  entitled  to  costs 
for  entering  up  judgment,  but  only  such  costs  as  had  accrued  at  the  time 
notice  of  discontinuance  was  received. 

Harden  v.  Hardick,  2  Hill,  384. 

It  is  not  within  the  province  of  the  special  term  to  permit  the  plaintiff 
to  discontinue  an  action  involving  the  title  to  real  estate  i^ithout  cosis 
where  the  general  term  reversed  a  judgment  obtained  by  plaintiff  below  and 
granted  a  new  trial  and  awarded  costs  to  abide  the  event. 

Van  Wyck  v.  Baker,  11  Hun,  309. 

An  order  in  condemnation  proceedings  requiring  the  plaintiff  to  pay  to 
the  land  owner  his  expenses,  charges  and  counsel  fees  to  which  he  had  been 
subjected  in  the  action,  as  a  condition  of  a  discontinuance,  where  the  case 
had  proceeded  to  the  making  of  the  report  of  the  commissioners  appraising 
the  defendant's  damages,  is  a  reasonable  condition  and  one  which  the  court 
in  the  exercise  of  its  discretion  had  a  right  to  make. 

In  the  Matter  of  the  Application  of  the  Waverly  Water  Works  Co.,  85  N. 
Y.  478. 

Plaintiff  will  not  be  allowed  to  discontinue  an  action  while  the  amount  of 
the  costs  is  in  dispute  and  unpaid  after  a  new  trial  has  been  granted  by  the 
general  term  upon  payment  of  costs. 

North  v.  Sargeant,  14  Abb.  Pr.  223. 

A  plaintiff  cannot  dismiss  his  complaint  without  costs  even  if  the  defend- 
ant leaves  the  state  thereby  defeating  the  object  of  the  action. 

Palmer  v.  Van  Doren,  2  Edw.  384. 

A  plaintiff  in  an  action  against  several  defendants  on  contract  will  be  al- 
lowed to  discontinue  upon  payment  of  one  bill  of  costs,  as  to  defendants 
whom  the  trial  disclosed  were  not  liable  although  they  joined  with  the  othert 
in  a  joint  answer. 

Marks  v.  Bard,  1  Abb.  Pr.  63. 
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A  plaintiff  in  an  action  to  declare  a  law  relating  to  the  construction  of  an 
electric-light  plant  in  a  certain  city  unconstitutional,  to  which  the  mayor, 
the  members  of  the  common  council^  the  water  commissioners  having  control 
of  the  electric- light  plant  and  the  city  itself  were  all  made  parties,  will  be 
allowed  to  discontinue  upon  payment  of  one  bill  of  costs  to  the  city,  its 
mayor  and  the  common  council  whose  interests  were  not  hostile  to  each 
other,  and  one  bill  of  costs  to  the  water  commissioners,  where  it  was  the  duty 
of  the  city  attorney  to  appear  for  the  mayor  and  the  common  council  as  well 
as  for  the  corporation  itself,  but  all  four  appeared  by  separate  counsel. 

Hequembourg  v.  Bookstaver,  64  Hun,  88;  26  St.  Rep.  479;  7  Supp.  217. 

A  plaintiff  will  be  allowed  to  discontinue  upon  payment  of  one  bill  of 
costs  on  the  ground  that  certain  defendants,  made  parties  by  amendment  to 
tlie  summons  and  complaint  after  issue  joined  as  to  the  other  defendants 
who  all  resided  within  the  county,  were  not  residents  of  the  county,  the  de- 
fenses of  all  of  the  defendants  being  identical. 

Exstein  v.  Robertson,  17  Civ.  Pro.  23;  23  St.  Rep.  1;  6  Supp.  429;  1  Silv. 
S.  Ct.  169. 

The  county  court  has  no  power,  in  an  action  at  law  to  recover  money  only, 
to  permit  a  discontinuance  thereof  upon  payment  of  motion  costs  of  $10 
only,  as  in  an  action  of  that  nature  the  costs  are  not  discretionary,  but  are 
regulated  by  statute. 

Claflin  V.  Robertson,  23  St.  Rep.  306;  6  Supp.  430;  1  Sihr.  S.  Ct.  176. 

The  plaintiff  in  a  foreclosure  action  will  be  permitted,  on  receiving  the 
debt  and  costs,  to  discontinue  without  paying  costs  to  prior  encumbrancers 
who  have  appeared  to  protect  to  their  rights  or  to  the  mortgagors  personally 
liable  for  the  debt,  who  have  conveyed  the  mortgaged  premises  subject  to  the 
payment  of  the  mortgage. 

Gallagher  v.  ICgan,  2  Sandf.  742. 

The  allowance  of  costs  to  the  defendants  on  discontinuing  a  suit  for  the 
foreclosure  of  a  mortgage  before  judgment  rests  in  the  discretion  of  the 
court. 

Gallagher  v.  Egan,  2  Sandf.  742. 

A  plaintiff  will  not  be  allowed  to  discontinue  an  action  to  foreclose  a 
mortgage  even  on  payment  of  costs  without  serving  a  stipulation  that  the 
testimony  of  a  deceased  witness  for  the  defendant,  taken  by  stipulation  be- 
fore a  referee  before  his  death  and  considered  as  a  complete  defense  to  the 
action,  might  be  used  on  the  trial  of  any  subsequent  action  which  might  be 
brought  for  the  same  cause. 

Young  V.  Bush,  36  How.  Pr.  240. 

The  plaintiff  may  be  required  as  condition  of  discontinuance,  after  the  de- 
fendant has  answered  setting  up  a  counterclaim  and  where  the  non-resident 
plaintiff  had  failed  to  comply  with  an  order  requiring  him  to  file  security 
for  costs,  to  pay  whatever  sum  the  court  may  deem  just  in  addition  to  the 
taxable  costs  as  an  extra  allowance. 

Tubbs  V.  Hall,  12  Abb.  Pr.  (N.  S.)  237. 
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An  order  of  discontinuance  with  costs  after  appearance  of  defendant  is 
ineffectual  without  payment  of  the  defendant's  costs,  and  if  such  costs  when 
taxed  are  not  paid  the  defendant  may  proceed  in  the  suit  and  notice  t]ie 
cause  for  hearing  and  is  not  bound  to  make  up  a  record  of  discontinuance 
and  collect  his  costs,  as  on  a  judgment  of  non  pros. 

James  v.  Delavan,  7  Wend.  511. 

A  plaintiff  will  not  be  allowed  to  discontinue  without  costs  as  to  a  defend- 
ant who  has  appeared  and  against  whom  the  complaint  stated  there  was  no 
personal  claim,  where  no  notice  of  "no  personal  claim"  was  served  with  the 
summons. 

Wohltman  v.  Goff,  15  Civ.  Pro.  39;  4  Supp.  210. 

It  is^ot  a  ground  for  the  exercise  of  the  exceptional  power  possessed  by 
the  court  to  discontinue  an  action  in  which  the  plaintiff  has  failed,  without 
the  payment  of  costs,  that  although  the  decision  of  the  court  was  against  a 
recovery  there  were  certain  equitable  considerations  which  ought  to  entitle 
the  granting  of  such  relief,  where  the  facts  relied  on  existed  in  the  case  from 
the  beginning,  of  which  the  plaintiff  must  l>c  conclusively  charged  with 
knowledge. 

Clossey  y.  Ayers,  44  St.  Rep.  53;  17  Supp.  278. 

A  plaintiff,  after  or  as  a  part  of  a  settlement,  without  notice  to  the  re- 
ceiver of  a  corporation,  and  without  costs,  may  discontinue  an  action 
brought  by  him  as  a  stockholder  of  the  corporation  against  the  trustees  for 
malfeasance,  where  the  receiver  was  purely  a  nominal  party,  had  been  un- 
successfully requested  to  bring  the  action  in  his  own  name,  did  not  ask  to 
be  allowed  to  come  in  and  receive  the  benefit  of  the  action,  but  repudiated 
all  responsibility  and  demanded  that  the  complaint  be  dismissed  with  costs, 
and  no  affirmative  relief  was  demanded  as  between  any  of  the  defendants. 

Beadleston  v.  Alley,  28  St.  Kep.  89;  7  Supp.  747 ;  Aff'd  119  N.  Y.  659 ;  23 
N.  E.  1150. 

A  plaintiff  who  is  allowed  to  discontinue  upon  motion  made  when  the 
case  comes  on  for  trial,  vlth  costs,  is  not  compelled  to  pay  a  trial  fee  of 
$30.00  or  disbursements  for  entry  of  judgment,  filing  transcript  and  issu- 
ing execution. 

Studwell  V.  Baxter,  33  Hun,  331. 

Where  an  action  is  voluntarily  discontinued  by  plaintiff  upon  payment  of 
costs  after  having  been  placed  upon  the  calendar  and  before  trial  an  addi- 
tional allowance  of  $75.00  may  be  granted  under  9  308  of  the  Code  of  Civil 
Procedure. 

Danenhover  v.  March,  4  Abb.  Pr.  254.  ^ 

A  plaintiff's  compliance  with  the  conditions  imposed  for  leave  to  discon- 
tinue, although  under  protest,  is  a  waiver  of  the  right  to  appeal  from  so 
much  of  the  order  as  imposed  the  conditions  complained  of. 

Dambmann  v.  Schulting,  6  Hun,  29. 

The  plaintiffs  in  an  action  to  set  aside  an  alleged  fraudulent  assignment 
and  certain  confessions  of  judgment  claiming  to  be  simple  contract  credit- 

v^II.  N.  Y.  A.  C.  29 
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A  plaintiff  in  an  action  to  declare  a  law  relating  to  the  construction  of  an 
electric- light  plant  in  a  certain  city  unconstitutional,  to  which  the  mayor, 
the  members  of  the  common  council,  the  water  commissioners  having  control 
of  the  electric-light  plant  and  the  city  itself  were  all  made  parties,  will  be 
allowed  to  discontinue  upon  payment  of  one  bill  of  costs  to  the  city,  its 
mayor  and  the  common  council  whose  interests  were  not  hostile  to  each 
other,  and  one  bill  of  costs  to  the  water  commissioners,  where  it  was  the  duty 
of  the  city  attorney  to  appear  for  the  mayor  and  the  common  council  as  well 
as  for  the  corporation  itself,  but  all  four  appeared  by  separate  counsel. 

Hequembourg  v.  Bookstaver,  64  Hun,  88;  26  St.  Rep.  479;  7  Supp.  217. 

A  plaintiff  will  be  allowed  to  discontinue  upon  payment  of  one  bill  of 
costs  on  the  ground  that  certain  defendants,  made  parties  by  amendment  to 
the  summons  and  complaint  after  issue  joined  as  to  the  other  defendants 
who  all  resided  within  the  county,  were  not  residents  of  the  county,  the  de- 
ftnsos  of  all  of  the  defendants  being  identical. 

Exstein  v.  Robertson,  17  Civ.  Pro.  23;  23  St.  Rep.  1;  6  Supp.  429;  1  Silr. 
S.  Ct.  100. 

The  county  court  has  no  power,  in  an  action  at  law  to  recover  money  only, 
to  permit  a  discontinuance  thereof  upon  payment  of  motion  costs  of  $10 
only,  as  in  an  action  of  that  nature  the  costs  are  not  discretionary,  but  are 
regulated  by  statute. 

Claflin  V.  Robertson,  23  St.  Rep.  305;  6  Supp.  430;  1  Sihr.  S.  Ct.  176. 

The  plaintiff  in  a  foreclosure  action  will  be  permitted,  on  receiving  the 
debt  and  costs,  to  discontinue  without  paying  costs  to  prior  encumbrancers 
who  have  appeared  to  protect  to  their  rights  or  to  the  mortgagors  personally 
liable  for  the  debt,  who  have  conveyed  the  mortgaged  premises  subject  to  the 
payment  of  the  mortgage. 

Gallagher  v.  Kgan,  2  Sandf.  742. 

The  allowance  of  costs  to  the  defendants  on  discontinuing  a  suit  for  the 
foreclosure  of  a  mortgage  before  judgment  rests  in  the  discretion  of  the 
court. 

Gallagher  v.  Egan,  2  Sandf.  742. 

A  plaintiff  will  not  be  allowed  to  discontinue  an  action  to  foreclose  a 
mortgage  even  on  payment  of  costs  without  serving  a  stipulation  that  the 
testimony  of  a  deceased  witness  for  the  defendant,  taken  by  stipulation  be- 
fore a  referee  before  his  death  and  considered  as  a  complete  defense  to  the 
action,  might  be  used  on  the  trial  of  any  Mubsequent  action  which  might  be 
brought  for  the  same  cause. 

Young  V.  Bush,  36  How.  Pr.  240. 

The  plaintiff  may  be  required  as  condition  of  discontinuance,  after  the  de- 
fendant has  answered  setting  up  a  counterclaim  and  where  the  non-resident 
plaintiff  had  failed  to  comply  with  an  order  requiring  him  to  file  security 
for  costs,  to  pay  whatever  sum  the  court  may  deem  just  in  addition  to  the 
taxable  costs  as  an  extra  allowance. 

Tubbs  V.  Hall,  12  Abb.  Pr.  (N.  S.)  237. 
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An  order  of  discontinuance  with  costs  after  appearance  of  defendant  is 
ineffectual  without  payment  of  the  defendant's  costs,  and  if  such  costs  when 
taxed  are  not  paid  the  defendant  may  proceed  in  the  suit  and  notice  t)ie 
cause  for  hearing  and  is  not  bound  to  make  up  a  record  of  discontinuance 
and  collect  his  costs,  as  on  a  judgment  of  non  pros. 

James  v.  Delavan,  7  Wend.  511. 

A  plaintiff  will  not  be  allowed  to  discontinue  without  costs  as  to  a  defend- 
ant who  has  appeared  and  against  whom  the  complaint  stated  there  was  no 
personal  claim,  where  no  notice  of  "no  personal  claim"  was  served  with  the 
summons. 

Wohltman  v.  Goff,  15  Civ.  Pro.  39;  4  Supp.  210. 

It  is^ot  a  ground  for  the  exercise  of  the  exceptional  power  possessed  by 
the  court  to  discontinue  an  action  in  which  the  plaintiff  has  failed,  without 
the  payment  of  costs,  that  although  the  decision  of  the  court  was  against  a 
recovery  there  were  certain  equitable  considerations  which  ought  to  entitle 
the  granting  of  such  relief,  where  the  facts  relied  on  existed  in  the  case  from 
the  beginning,  of  which  the  plaintiff  must  he  conclusively  charged  with 
knowledge. 

Clossey  v.  Ayers,  44  St.  Rep.  53;  17  Supp.  278. 

A  plaintiff,  after  or  as  a  part  of  a  settlement,  without  notice  to  the  re- 
ceiver of  a  corporation,  and  without  costs,  may  discontinue  an  action 
brought  by  him  as  a  stockholder  of  the  corporation  against  the  trustees  for 
malfeasance,  where  the  receiver  was  purely  a  nominal  party,  had  been  un- 
successfully requested  to  bring  the  action  in  his  own  name,  did  not  ask  to 
be  allowed  to  come  in  and  receive  the  benefit  of  the  action,  but  repudiated 
all  responsibility  and  demanded  that  the  complaint  be  dismissed  with  costs, 
and  no  affirmative  relief  was  demanded  as  between  any  of  the  defendants. 

Beadleston  v.  Alley,  28  St.  Hep.  89;  7  Supp.  747;  Aff*d  119  N.  Y.  659;  23 
N.  £.  1150. 

A  plaintiff  who  is  allowed  to  discontinue  upon  motion  made  when  the 
case  comes  on  for  trial,  vith  costs,  is  not  compelled  to  pay  a  trial  fee  of 
$30.00  or  disbursements  for  entry  of  judgment,  filing  transcript  and  issu- 
ing execution. 

Studwell  v.  Baxter,  33  Hun,  331. 

Where  an  action  is  voluntarily  discontinued  by  plaintiff  upon  payment  of 
costs  after  having  been  placed  upon  the  calendar  and  before  trial  an  addi- 
tional allowance  of  $75.00  may  be  granted  under  §  308  of  the  Code  of  Civil 
Procedure. 

Danenhover  v.  March,  4  Abb.  Pr.  254.  ^ 

A  plaintiff's  compliance  with  the  conditions  imposed  for  leave  to  discon- 
tinue, although  under  protest,  is  a  waiver  of  the  right  to  appeal  from  so 
much  of  the  order  as  imposed  the  conditions  complained  of. 

Dambmann  v.  Schulting,  6  Hun,  29. 

The  plaintiffs  in  an  action  to  set  aside  an  alleged  fraudulent  assignment 
and  certain  confessions  of  judgment  claiming  to  be  simple  contract  credit- 

\m.  X.  Y.  A.  C.  29 
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ui-»  will  be  allowed  to  discontinue  on  payment  of  one  bill  of  oostt  with  a 
piovision  in  the  order  of  discontinuance  that  the  plaintiffs  were  not  entitled 
to  the  injunction  secured  by  tliem,  and  that  a  referee  be  appointed  to  assess 
defendant's  damages  on  a6c«)unt  of  the  injunction,  where  in  fact  they  were 
not  creditors  of  the  defendant,  having  prior  to  the  commencement  of  the  ae* 
tion  parted  with  their  claims. 
Sweetzer  v.  Smith,  27  St.  Rep.  628;  8  Supp.  156. 

In  Ackroyd  v.  Newton,  24  Misc.  424;  87  St.  Rep.  682;  63  Supp.  682,  the 
rourt  said  that  it  is  almost  the  invariable  rule  in  actions  at  law  that  the 
party  desiring  to  discontinue  must  pay  the  accrued  costs  and  a  suit  com- 
menced against  two  defendants  as  co-partners,  where  it  subsequently  ap- 
peared that  the  debtor  was  a  corporation,  does  not  come  within  that  class  of 
cases,  which  are  exceptions  to  the  rule. 

Fn  an  action  to  recover  damages  and  abate  a  nuisance,  the  plaintiff  will  be 
allowed  to  discontinue  upon  payment  of  coats  of  opposing  the  motion  of  dis- 
continuance and  without  other  costs,  where  the  case  was  referred  to  a  referee 
who  failed  to  make  his  report  within  the  time  allowed  by  statute  upon  the 
ground  that  he  did  not  know  how  to  decide  the  case,  whereupon  the  defend- 
ant's attorney  served  a  notice  ending  the  reference,  after  which  the  motion 
to  discontinue  was  made  upon  affidavits  showing  that  the  defendant  had  vol- 
untarily abated  some  of  the  matters  complained  of,  and  it  is  clear  that  the 
art  ion  was  instituted  and  prosecuted  in  good  faith. 
Locklin  v.  Casler,  52  How.  Pr.  228. 

The  plaintiff   in   an  action    to  restrain    the  defendants   from  enforcing 
against  the  plaintiff  a  statute  regulating  the  sale  of  intoxicating  liquors 
within  a  certain  district  on  the  ground  that  the  act  is  unconstituional  and 
void  will,  in  the  exercise  of  discretion,  upon  determination  by  the  court  ad- 
verse to  the  plaintiff's  claim,  be  allowed  to  discontinue  without  costs. 
Staiger  v.  Schultz,  3  Keyes,  616. 

A  plaintiff  will  be  required  to  pay  separate  bills  of  costs  to  each  of  two  de- 
fendants, as  a  condition  of  discontinuing  the  action,  where  the  summons  and 
complaint  were  not  served  on  one  until  %fter  the  other  had  appeared  and  an- 
swered, necessitating  a  separate  answer,  essentially  different  from  the  other, 
although  both  appeared  by  the  same  attorney. 

Mazet  V.  Crow,  24  Abb.  N.  C.  372;  18  Civ.  Pro.  178;  31  St.  Rep.  972;  10 
Supp.  743. 

An  additional  allowance  may  be  made  under  S  300  of  the  Code  of  Civil 
Procedure  where  the  plaintiff  discontinues  the  action  on  payment  of  costs 
before  trial  in  difficult  and  extraordinary  cases. 
Coffin  V.  Coke,  4  Hun,  616. 
Robins  v.  Gould,  1  Abb.  N.  C.  133. 

A  plaintiff  in  a  difficult  and  extraordinary  action  in  whch  a  receiver  was 
appointed  for  defendant's  railroad  and  property  and  an  injunction  was  is- 
sued and  in  which  the  latter  filed  a  counterclaim  to  which  plaintiff  did  not 
reply,  will  be  required  to  pay  an  extra  allowance  of  $2000.  in  addition  to 


NEW  YORK  AXXOTATED  CASES.  451 

RioHT  OF  Plaintiff  to  Discontinue  AcTioN,^ont!Dued. 

costs,  as  a  condition  of  discontinuance,  even  where  there  is  an  objection  to 
the  jurisdiction  of  the  court. 

Bright  V.  Milwaukee^  etc.,  R.  R.  Co.  1  Abb.  N.  C.  14. 

A  plaintiff  may  be  required  as  a  condition  of  discontinuance  to  pay  full 
costs  of  all  courts  and  an  extra  allowance,  where  the  order  was  made  after  a 
reversal  in  the  court  of  appeals  of  a  judgment  of  the  trial  court  in  favor  of 
the  plaintiff,  and  the  ordering  of  a  new  trial  with  costs  to  abide  the  event, 
and  the  action  was  a  difficult  and  extraordinary  one. 

Jaffray  v.  Goldstone,  62  Hun,  52;  41  St.  Rep.  901;  16  Supp.  430. 

The  sum  of  $250.00  is  properly  allowed  as  an  extra  allowance  in  addition 
to  the  costSj  as  a  condition  for  discontinuing  an  action  for  malicious  prosecu- 
tion where  place  of  the  trial  was  changed  at  the  plaintiff's  instance  and  it 
is  a  difficult  and  extraordinary  case. 

Moulton  V.  Beecher,  11  Hun,  192. 

If  the  object  of  a  suit  has  been  defeated  by  the  plaintiff's  own  act  or  pro- 
curement, he  cannot  dismiss  without  costs  to  the  defendant,  unless  it  be  one 
of  those  cases  where  prima  facie  the  plaintiff  would  not  be  liable  for  costs , 
although  he  failed  in  his  suit. 

Hammersley  v.  Barker,  2  Paige,  372. 

A  special  proceeding  under  the  statute  in  relation  to  disputed  claims 
against  an  estate  cannot  be  discontinued  except  upon  payment  of  costs. 

Clossey  v.  Ayers,  44  St.  Rep.  53,  17  Supp.  278. 

A  plantiff  will  not  be  allowed  to  discontinue  his  action  without  costs 
on  the  ground  that  he  has  sold  the  property  which  was  the  subject  mattei- 
of  the  litigation. 

Lewis  V.  Germond,  1  Paige,  300. 

The  entry  of  an  order  granting  leave  to  sue  as  a  poor  person  does  not  de- 
prive the  court  of  authority  to  impose  costs  as  a  condition  of  granting  an 
order  discontinuing  the  action  on  the  ground  that  the  wrong  person  has  bees 
sued. 

Parkinson  v.  Scott,  5  Misc.  261;  25  Supp.  102;  31  Abb.  N.  C.  44. 

The  city  court  of  New  York  has  power  in  its  discretion  to  impose  costs  as 
a  condition  of  allowing  plaintiff  to  discontinue,  where  the  complaint  sets 
forth  a  cause  of  action  at  law  although  unnecessary  equitable  relief  is  also 
demanded  which  such  court  has  no  jurisdiction  to  grant. 

Dunn  V.  Wehle,  14  Misc.  542;  70  St.  Rep.  710;  35  Supp.  1093. 
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MATTER  OF  DAK1.INQ. 

[SI  Miw.  SiS;  98  St.  Bep.  793;  64  8upp.  79SJJ 
(Buprtme  Court,  Bpeoial  Term,  KiHg9  County.      May  1900,) 

1.  DuoovKBT — Examination  or  Dsfbndant  Bkpobb  Suit  Bbought. 
Under  Code  Civ.  Pro.  S  870,  authoricing  an  adverse  party  to  take  the 

deposition  of  a  person  whom  he  expects  to  make  a  party  to  an  action, 
before  suit  brought,  an  order  may  be  granted  to  the  plaintiff  to  exam- 
ine a  person  against  whom  he  intends  to  bring  an  action  to  obtain  facts 
necessary  to  draw  his  complaint.* 

2.  Same — Affidavit — Rbquisitbs. 

Under  Code  Civ.  Pro.  |  872,  providing  that  one  desiring  to  take  a  deposi- 
tion where  no  action  is  pending  shall  make  an  affidavit  giving  the 
namos  and  addresses  of  expected  parties  to  the  action,  that  the  ex- 
pected defendants  are  of  full  age,  and  that  the  testimony  sought  is  ma- 
terial and  necessary,  where  an  affidavit  failed  to  state  that  the  ex- 
pected defendants  were  of  full  age  and  the  affidavit  was  made  by  the 
attorney,  and  did  not  disclose  why  plaintiff  did  not  make  it,  or  that  the 
facts  sought  were  not  within  his  knowledge,  leave  to  take  the  deposi- 
tion should  have  been  refused. 

Application  by  Bryant  F.  Darling  for  the  examination  of 
Samuel  F.  Randolph  preliminary  to  bringing  an  action  against 
him.  Motion  to  vacate  an  order  granting  the  application. 
Granted, 

Motion  to  vacate  an  order  obtained  by  the  applicant  for  the  examination 
of  Samuel  F.  Randolph,  for  the  purpose  of  ascertaining  who  are  the  proper 
persons  to  make  defendants,  and  also  to  enable  the  plaintiff  to  frame  the 
compliiint.  The  affidavit  on  which  the  order  was  obtained  states  among 
other  things  that  the  applicant  expects  to  bring  an  action  for  damages  for 
[)ei-flonal  injuries  against  the  said  Randolph,  and  shows  that  he  needs  to  ex- 
amine him  in  order  to  ascertain  whether  he  alone  was  liable,  or  whether  he 


*Sre  note  on  Examination  of  Party  or  Witness  in  Proposed  Action,  7 
Ann.  Cas.  154. 
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was  acting  for  others  in  the  matter  constituting  the  negligence  upon  which 
the  action  was  to  be  based. 

Kellogg  &  Rose,  for  the  motion 
Thos.  J.  Ritchj  Jr.,  opposed. 

Gaynob,  J.  The  objection  that  one  who  expects  to  be  a  party 
to  an  action  about  to  be  brought  may  not  examine  a  person  he  ex- 
pects to  make  an  adverse  party,  for  the  purpose  of  ascertaining 
the  persons  who  should  be  made  parties  to  the  action,  or  obtain- 
ing facts  necessary  to  draw  his  pleading,  is  not  well  taken. 
Chancery,  when  a  separate  court,  entertained  bills  for  the  discov- 
ery of  such  facts  in  respect  of  an  expected  as  well  as  of  an  exist- 
ing action  at  law;  and  its  jurisdiction  passed  to  the  supreme 
court  when  the  court  of  chancery  was  abolished.  Const.  1846,  art. 
6,  §  3.  Such  bills  of  discovery  were  thereafter  entertained  by  the 
supreme  court  on  its  equity  side.  Glenny  v.  Stedwell,  64  N.  Y. 
120.  Then  came  the  new  system  of  assimilated  practice  for  both 
actions  at  law  and  suits  in  equity,  embracing,  among  other  things, 
the  method  of  obtaining  all  such  discoveries  by  an  examination 
under  an  order  made  in  the  action  itself,  or  preceding  its  com- 
mencement, instead  of  by  filing  a  bill  in  equity.  Code  Civ.  Proc. 
§  389  et  seq. ;  Id.  §  870  et  seq.  This  method  was  intended  to  be, 
and,  well  understood,  is,  a  complete  and  adequate  substitute  for 
the  former  chancery  method  of  discovery  in  all  respects.  What- 
ever obscurity  there  now  is  on  the  subject  seems  to  result  in  part 
from  the  effort  at  brevity  in  the  Code  provisions  which  were  sub- 
stituted for  such  chancery  practice,  and  in  part  from  forgetful- 
ness  by  a  new  generation  of  lawyers  of  the  practice  which  such 
provisions  were  substituted  for.  Section  870  of  the  present  Code 
allows  the  deposition  "of  a  person  who  expects  to  be  a  party  to 
an  action"  to  be  taken ;  and  while  the  language  of  the  entire  sec- 
tion falls  short  of  specifically  saying  that  it  may  be  taken  at  the 
instance  of  a  person  who  expects  to  be  an  adverse  party,  yet  it  has 
been  settled  that  that  is  its  meaning.  Merchants'  Nat.  Bank  of 
N.  Y.  V.  Sheehan,  101  N.  Y.  176 ;  4  N.  E.  333.  And  I  see  no 
foundation  for  the  effort  to  construe  the  Code  provisions  so  as  to 
exclude  such  an  examination  before  action  brought  for  the  pur- 
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pose  of  ascertaining  the  persons  who  should  be  made  parties,  or 
obtaining  facts  necessary  to  draw  the  complaint    The  object  was 
to  make  the  said  provisions  cover  all  that  could  formerly  be  ac- 
complished by  a  bill  in  chancery,  and  their  language  is  broad 
enough  for  that  purpose.     Why  resort  to  a  construction  which 
curtails  such  purpose  ?     The  requirement  of  section  872  is  that 
the  affidavit  shall  show  that  the  testimony  of  the  person  to  be  ex- 
amined '4s  material  and  necessary  for  the  party  making  such  ex- 
amination or  the  prosecution  or  defense  of  such  action."     The 
context  shows  that  the  word  "party"  includes  an  expected  party, 
and  the  words  "necessary  for  the  party  making  such  examina- 
tion," include  every  necessity,  including  the  necessity  for  testi- 
mony for  the  purpose  of  ascertaining  who  the  persons  who  should 
be  made  parties  are,  and  framing  the  pleading.    There  is  no  rea- 
son to  confine  the  meaning  of  such  necessity  to  the  purpose  of 
getting  testimony  for  the  trial.      To  do  so  would  so  curtail  the 
Code  provisions  as  to  exclude  an  examination  of  an  expected  ad- 
verse party  in  order  to  ascertain  who  should  be  made  parties, 
or  to  get  facts  necessary  to  draw  a  pleading ;  and  instead  of  any 
such  thing  having  been  intended  by  their  adoption,  the  intention 
was  to  embrace  every  case  where  discovery  could  formerly  be  had 
by  a  bill  in  equity ;  and  that  was  one  of  the  cases.    It  is  said  in 
Re  Anthony  &  Co.,  42  App.  Div.  66 ;  92  St.  Rep.  907 ;  68  Supp. 
907,  that  the  proposed  adverse  parties  "must  be  definitely,  and 
not  tentatively,"  named  in  the  affidavit,  and  that  it  must  be  made 
to  appear  that  the  applicant  has  a  cause  of  action  against  such 
"specific"  persons.    If  this  had  to  govern  here  it  would  not  per- 
mit this  order  to  stand.    But  it  is  known  to  the  profession  that 
certain  technical  decisions  in  New  York  countv  in  the  matter 
of  examinations  before  trial  and  before  the  action  is  brought 
have  not  been  followed  in  the  rest  of  the  state.    The  decision  in 
Re  Weil,  25  App.  Div.  173 ;  83  St.  Rep.  133 ;  49  Supp.  133,  in 
this  judicial  department,  may  be  cited  as  an  illustration,  and  it 
is  also  in  point  here.    If  the  code  provisions  allowed  such  an  ex- 
amination as  is  sought  here  only  in  cases  where  the  applicant 
could  disclose  the  "specific"  persons  against  whom  his  cause  of 
action  is,  they  would  be  useless,  for  in  such  cases  he  would  need 
no  examination  to  find  out  who  they  are. 
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The  affidavit,  however,  is  deficient  in  not  stating  as  required 
by  section  872  that  the  persons  expected  to  be  made  defendants 
are  of  full  age,  and  also  in  that  it  is  made  by  the  attorney,  and 
does  not  disclose  a  sufficient  reason  why  the  plaintiff  does  not 
:inake  it,  or  that  the  facts  sought  are  not  within  his  knowledge. 

The  motion  is  granted. 


GIBSON  V.  METROPOLITAN  ST.  E.  CO. 

[31  Misc.  391;  08  St.  Kep.  396;  64  Supp.  396.] 
{Supreme  Court,  Trial  Term,  Kings  County.    May  1900,) 

1.  AppfiiAL  AND  Ebboi*— Case  on  Appeal — Insebtion  of  EvroENCE. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  on  the  minutee 
raises  the  questions  whether  the  verdict  is  excessive  or  contrary  to  the 
evidence,  and  hence,  where  plaintiff  recovered  for  injuries,  he  is  entitled 
to  have  all  the  evidence  showing  the  extent  of  the  injury,  and  the  time 
he  was  disabled  thereby,  inserted  in  the  case  on  appeal. 

2.  Same — Cebtificate  as  to  Evidence — ^Review  of  Facts. 

A  certificate  that  a  case  on  appeal  contains  all  the  evidence  only  has  place 
and  effect  where  it  serves  as  the  only  notice  that  review  of  the  facts  is 

Note. — Certification  of  Completeness  of  Evu>ence  in  Case  on  Appeal, 

a. — "Necessity  of  certificate, 

1.  Judgments  on  decisions  or  report$, 

2.  Judgments  on  verdicts, 

b.  Form  of  certificate, 

c.  Practice — Amendment, 


a.  Necessity  of  certificate. 

The  apparently  plain  and  simple  rule  of  practice  requiring  the  certifiva- 
tion  of  the  completeness  of~the  evidence  in  a  case  on  appeal  from  a  judg- 
ment on  a  referee's  report  or  on  the  decision  of  a  trial  court,  in  order  to 
open  questions  of  fact  for  review,  seems  to  have  been  widely  misunderstood 
by  the  bar  and  extensively  misapplied  by  the  courts.  The  case  in  the  text 
is  believed  to  correctly  limit  and  apply  the  rule  and  should  remove  the  con- 
fusion now  existing.    There  is  no  necessity  or  use  for  such  certificate  in 
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sought,  and  Ib  therefore  unneoessarj  on  an  appeal  from  a  judgment  on 
a  verdict  of  the  jury  and  from  an  order  denying  a  new  trial  on  the  min- 
utes, sinr«  such  an  appeal  raises  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdicts  and  is  notice  that  the  facta  will  be  re- 
viewed. 

Settlement  of  case  and  exceptions  on  appeal. 

Action  by  John  Gibson  against  the  Metropolitan  Street  Kail- 
road  Company  to  recover  for  personal  injuries.  The  judgment 
is  for  the  plaintiff  for  personal  injuries  caused  by  the  negligence 
of  the  defendant,  entered  upon  a  verdict  The  appeal  is  from 
the  judgment,  and  also  from  an  order  denying  a  motion  on  all  the 
grounds  for  a  new  trial  on  the  judge's  minutes.  Amendment 
I)roposed  to  case  on  appeal.    Allowed. 

Ckrtification   of   C0MPLBTBNE88   ov  Evidence  in  Case  on  Appeal,— 

continued. 

cases  tried  before  a  jury  nor  in  other  cases  unless  some  questions  are  in- 
tended to  be  raised  on  the  appeal  which  are  not  raised  by  exceptions  taken 
during  the  trial  or  filed  after  decision  or  report.  Those  questions  are  ques- 
tions of  fact,  which  arise  when  the  findings  of  the  court  or  referee  are  chal* 
lenged  as  against  the  weight  of  the  evidence.  Obviously  in  such  cases  the 
evidence  should  be  complete.  In  appeals  from  judgments  on  verdicts  thf 
motion  for  a  new  trial  raises  all  such  questions. 

1.  Judgments  on  decisions  or  reports. 

Where  the  trial  is  before  a  judge  or  referee,  questions  of  fact  cannot  b€ 
reviewed  on  appeal  in  the  absence  of  a  statement  that  the  case  on  appeal 
contains  all  the  evidence  given  on  the  trial. 

Porter  v.  Smith,  107  N.  Y.  531 ;   14  N.  E.  446. 

Goodrich  v.  Gilles,  62  Hun,  479;  42  St.  Rep.  319;   17  Supp.  88. 

Grant  v.  Lawrence,  79  Hun,  565;  61  St.  Rep.  589;  29  Supp.  901. 

Wellington  v.  Continental  C.  &  I.  Co.,  62  Hun.,  408;  24  St.  Rep.  678;  6 
Bupp.  587. 

West  V.  Wright,  86  Hun,  436 ;  67  St.  Rep.  627 ;  33  Supp.  898. 

Martin  v.  Moore,  3  App.  Div.  416;  74  St.  Rep.  146;  38  Supp.  652. 

Flood  v.  Cain,  78  Hun,  378;  60  St.  Rep.  710;  29  Supp.  156. 

Hinds  V.  Kellogg,  37  St.  Rep.  356;  13  Supp.  922. 

Donohue  v.  Hammell,  17  St.  Rep.  994;   1   Supp.  401. 

GrifTiths  v.  Phelps.  21  Week.  Dig.  390. 

Levi  V.  Xewhall,  30  St.  Rep.  283;  9  Supp.  423:  68  Super.  657. 

Oishei  v.  Gilbert,  30  St.  Rep.  233;  9  Supp.  402. 
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B.  Frank  Wood,  for  plaintiff. 

Henry  A.  Robinson,  for  defendant. 

Gaynob,  J.  In  the  proposed  case  the  evidence  of  the  two  phy- 
sicians showing  the  extent  of  the  injury  to  the  plaintiff  and  the 
time  he  was  disabled  from  it  is  omitted,  and  the  plaintiff  pro- 
poses an  amendment  that  it  be  inserted.  The  appeal  from  the 
order  denying  the  motion  on  the  minutes  for  a  new  trial  raises 
the  question  whether  the  verdict  is  excessive,  or  contrary  to  the 
evidence,  and  it  is  therefore  for  the  plaintiff  to  see  that  all  the 
evidence  on  those  heads  be  in  the  case.    He  would  not  be  pro- 
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Fell  V.  N.  Y.  Locomotive  Works,  20  St  Rep.  677;  3  Supp.  381. 

Averill  v.  Hurd,  16  Civ.  Pro.  162;  17  St,  Rep.  676;  2  Supp.  166. 

liagerdorn  v.  Dodge,  2  St.  Rep.  335. 

Slatterly  v.  Schwannecke,  44  Hun,  76 ;  7  St  Rep.  430. 

Mullinhoff  v.  Scherer,  16  Civ.  Pro.  160. 

Baker  v.  Crosby,  33  St.  Rep.  767;  11  Supp.  575;  58  Super.  677. 

Davis  Sewing  Machine  Co.  v.  Best,  60  Hun,  76;  23  St  Rep.  876;  4  Supp. 
510. 

Spence  v.  Chambers,  30  Hun,  193. 

Harkness  v.  N.  Y.  El.  R.  Co.  55  Super.  532;  11  St.  Rep.  732. 

The  necessity  for  such  certificate  arises  from  the  fact  that,  in  its  absence, 
tliere  is  no  notice  to  the  respondent  that  the  appellant  wishes  to  review  any 
question  except  the  questions  of  law  which  the  exceptions  taken  during  the 
trial,  and  filed  after  the  decision,  raise. 

Porter  v.  Smith,  107  N.  Y.  531 ;  14  N.  E.  446. 

In  the  absence  of  such  certificate  it  will  be  presumed  that  there  was  ad- 
ditional evidence  given  on  the  trial  sufiicient  to  establish  all  questions  of 
fact  in  favor  of  the  respondent. 

Rowland  v.  Howland,  20  Hun,  472. 

The  court  of  appeals  in  Cox  v.  James.  45  N.  Y.  657  had  ruled  directly 
opposite  to  this  view,  but  three  years  later  (1874)  in  Perkins  v.  Hill,  56 
N.  Y.  87,  91,  announced  the  contrary  without  noticing  Cox  v.  James,  and 
the  judge  who  wrote  the  opinion  in  Cox  v.  James  concurred  in  Perkins 
v.  Hill.  Any  question  as  to  the  correct  rule  is  settled  by  Halpin  v.  Phenix 
Ins.  Co.  118  N.  Y.  166;  23  N.  E.  482. 

The  exceptions  which  the  appellant  files,  in  order  to  review  the  finding 
of  a  court  or  referee,  raise  only  questions  of  law  and  serve  as  notice  to 
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tected  by  my  striking  from  the  case  the  statement  at  the  end  of  it 
that  it  contains  all  of  the  evidence,  for  the  questions  raised  by  an 
appeal  from  such  an  order  are  up  without  the  ease  containing 
such  a  certificate.  Such  a  certificate  has  no  place  in  a  case  on 
appeal  where  there  was  a  jury  trial  It  only  has  place  and 
effect  where  the  trial  was  before  a  judge  or  a  referee,  as  it  there 
serves  in  the  proposed  case  as  the  only  notice  the  respondent  has 
that  a  review  on  the  facts  is  to  be  sought  by  the  appellant,  as  was 
decided  in  Porter  v.  Smith,  107  N.  Y.  581 ;  14  N.  R  446.  That 
decision  has  no  reference  or  application  to  appeals  in  cases  tried 
before  a  jury.  In  such  cases  the  notice  of  appeal  from  the  order 
denying  the  motion  on  the  minutes  for  a  new  trial  serves  as  sueli 
notice  that  the  case  is  to  be  reviewed  on  the  facts.  That  is  what 
the  appeal  from  such  an  order  means.  The  few  decisions  that 
such  a  certificate  was  necessary  in  order  to  review  the  facts  on 
appeal  from  such  an  order  were  deemed  inadvertent  all  along 
by  the  bar,  and  must  now  be  deemed  to  be  overruled.    Rosenstein 
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the  respondent  that  he  must  insert  by  amendment  in  the  proposed  case 
any  omitted  evidence  which  he  deems  necessary  to  sustain  the  ruling,  just 
as  a  certificate  that  the  case  contains  all  the  evidence  notifies  him  of  the 
appellant's  intention  to  review  the  question  of  error  in  findings  of  fact 
based  on  the  allegation  of  insufficient  proof. 

Halpin  ▼.  Pheniz  Ins.  Co.  118  N.  Y.  165;  23  K.  E.  482. 

It  only  devolves  upon  the  respondent  to  see  that  enough  evidence  is  con- 
tained in  the  case  as  settled  to  support  the  findings  excepted  to. 

Whyte  V.  Denike,  53  App.  Div.  320;  99  St.  Rep.  577;  65  Supp.  577. 

The  only  questions  of  law  which  arise  are  those  in  connection  with  the 
admission  or  rejection  of  evidence,  and  whether  the  conclusions  of  law  are 
supported  by  the  facts  found,  and  whether  any  material  finding  of  fact  is 
without  evidence  to  support  it. 

National  Harrow  Co.  v.  E.  Bement  &  Sons,  163  N.  Y.  605;  57  N.  E.  764. 

The  rule  of  practice  requiring  a  statement  of  the  completeness  of  the 
evidence,  when  the  appellant  desires  to  review  questions  of  fact  on  appeal 
from  a  judgment  entered  on  a  report  of  a  referee  or  a  decision  of  a  court, 
is  so  well  settled  that  it  would  undoubtedly  be  held  error  for  the  appellate 
division  to  reverse  on  the  facts  in  the  absence  of  such  statement. 

In  Aldridge  v.  Aldridge,  120  N.  Y.  614;  24  N.  E.  1022.  the  court  of  ap- 
peals indicated  that  litigants  had  the  right  to  expect  the  general  term  to 
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V.  Fox,  150  N.  Y.  354 ;  44  N.  E.  1027 ;  Hewett  v.  Town  of  Thur- 
man,  41  App.  Div.  6;  92  St.  Rep.  83;  58  Supp.  83.  Decisions 
to  the  same  effect  made  since  the  decision  in  the  Roscnstein  Case^ 
like  that  in  Hunt  V.  Webber,  22  App.  Div.  631;  82  St.  Rep.  24  j 
48  Supp.  24,  must  certainly  have  been  inadvertent.  The  decision 
as  reported  in  Martin  v.  Baust,  23  App.  Div.  234 ;  82  St.  Rep. 
989 ;  48  Supp.  989,  is  a  sample  of  blind  reporting.  The  reporter 
does  not  reveal  whether  the  appeal  was  from  a  trial  by  a  jury,  or 
by  a  judge  or  referee,  which  makes  all  the  difference  in  the 
world.  The  notice  of  appeal  from  the  order  denying  the  motion 
for  a  new  trial  is  notice  to  the  respondent  here  that  the  appellant 
will  claim  on  the  appeal  that  the  verdict  is  excessive  and  con- 
trary to  the  evidence,  and  the  respondent  must  protect  himself 
by  having  the  case  contain  all  the  evidence  on  those  heads. 

The  amendment  is  allowed,  unless  the  appellant  puts  in  the 
case  a  statement  that  it  does  not  contain  all  of  the  evidence  on 
the  nature,  extent  and  effect  of  the  injury. 

Cbrtification   op   Cohplbtenesb  of   EvmicNCB  IN  Case  on  Apfbal, — 

continued. 

adhere  to  that  rule,  although  in  that  case  the  decieion  of  the  general  terno 
reversing  on  the  facts  was  reversed,  not  because  the  general  term  had  no 
right  to  review  the  facts  but  because  the  reversal  was  wrong,  if  it  had  had 
such  right. 

Such  certificate  is  unnecessary  to  review  a  finding  of  the  court  on  the 
ground  that  it  is  without  evidence  tending  to  support  it,  that  question  be- 
ing  one  of  law. 

Halpin  v.  Phoenix  Ins.  Co.  118  N.  Y.  165;  23  N.  E.  482. 

Brayton  v.  Sherman,  119  N.  Y.  623;  23  N.  E.  471. 

Van  Bokkelin  v.  Berdell,  130  N.  Y.  141;  29  N.  E.  254. 

In  Kissam  v.  Kissam,  21  App.  Div.  142;  81  St.  Rep.  270;  47  Supp.  270,. 
in  afiirming  a  judgment  entered  on  the  report  of  a  referee.  Hatch,  J.,  said : 
"If,  however,  the  evidence  in  the  record  was  insufficient  to  uphold  the 
judgment,  we  should  be  compelled  to  reach  the  same  conclusion,  for  the  rea- 
son that  there  is  no  statement  that  the  case  contains  all  the  evidence,  and 
we  must,  therefore,  presume  that  evidence  was  given  sufficient  to  support 
the  judgment." 

This  was  not  a  correct  application  of  the  rule.  There  must  be  evidence 
in  the  record  to  support  the  judgment.  But  in  the  absence  of  a  certificate- 
of  completeness  of  the  evidence,  there  can  be  no  balancing  of  the  evidence. 
If  there  was  any  evidence   to   support   the  finding  on  which  the  judgment 
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rested,  the  absence  of  the  certificate  permits  the  presumption  that  there 
was  other  evidence  sufficient  to  sustain  it  as  against  anything  in  the  case 
which  tends  to  overthrow  it. 

If  the  case  is  certified  to  con^tain  all  the  evidence,  questions  of  fact  sre 
open  to  review  on  appeal  although  no  exceptions  to  the  findings  of  the 
court  or  referee  have  been  filed. 

Watts  v.  Hempstead,  Board  of  Education  of,  0  App.  Div.  143;  75  St 
Rep.  590;  41  Supp.  141. 

But  where  the  decision  is  a  short  decision  under  S  1022  of  the  Code  of 
Civil  Procedure,  an  exception  thereto  must  be  filed  in  order  to  present  any 
question  for  review. 

Nat.  Pro.  Assn.  etc.  v.  Cummings,  53  App.  Div.  227;  9&  St.  Rep.  946;  65 
Supp.  946. 

Contra,  Clements  v.  Beale,  53  App.  Div.  416;  99  St  Rep.  1093;  65  Supp. 
1093. 

In  the  case  last  cited  it  was  held  that  questions  raised  by  exceptions 
taken  during  the  trial  could  be  reviewed  even  in  the  absence  of  an  excep- 
tion to  a  short  decision. 

2.  JudgmenU  on  vm'dict$. 

On  appeal  from  a  judgment  entered  on  a  verdict  it  is  assumed'  that  the 
case  contains  all  the  evidence  on  any  question  raised  by  any  exception 
appearing  in  the  case  and  a  certificate  of  the  completeness  of  the  evidence  is 
not  necessary. 

Rosenstein  v.  Fox.  150  N.  Y.  354 ;  44  N.  E.  1027. 

When  the  appellant  seeks  to  review  a  question  of  law  only — such  as  the 
correctness  of  a  nonsuit — ^no  certificate  as  to  completeness  of  evidence  is 
necessary. 

Zimmerman  t.  Union  R.  Co.  v.  N.  Y.  3  App.  Div.  219;  74  St.  Rep.  18; 
3S  Supp.  362. 

Hewitt  V.  Town  of  Thurman,  41  App.  Div.  6;  92  St.  Rep.  83;  58  Sapp. 
83. 

Likewise,  as  to  review  of  a  direction  of  a  verdict. 

Brown  v.  James,  2  App.  Div.  105;  73  St.  Rep.  144;  37  Supp.  529. 

A  certificate  of  the  completeness  of  the  evidence  is  not  necessary  to  re- 
view the  correctness  of  the  denial  of  a  motion  to  dismiss  the  complaint. 

Wynne  v.  Haight,  27  App.  Div.  7 ;  84  St  Rep.  187 ;  50  Supp.  187. 

Compton  V.  Bowns,  5  Misc.  213;  54  St.  Rep.  795;  25  Supp.  465:  23  Civ. 
Pro.  225. 

The  criticism  in  the  case  in  the  text  of  Hunt  v.  Webber,  22  App.  Div.  631 ; 
82  St  Rep.  24;  48  Supp.  24,  is  well  founded.  The  motion  for  a  new  trial 
on  the  minutes  and  the  appeal  from  the  order  denying  the  same  are  notice 
to  the  respondent  that  the  appellant  will  seek  to  review  questions  of  fact, 
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so  that  he  must  complete  the  eyidence  upon  which  he  expects  to  sustain 
the  judgment,  if  the  proposed  case  is  incomplete. 

The  case  of  Gregory  y.  Clark,  32  Misc.  152;  99  St.  Rep.  687;  65  Supp. 
687,  decided  subsequent  to  the  case  in  the  text  must  also  be  deemed  inad- 
vertent as  to  the  necessity  of  a  certificate. 

The  dictum  of  O'Brien,  J.,  in  Murphy  v.  Hays,  68  Hun,  450;  52  St.  Rep. 
749;  23  Supp.  70,  to  the  effect  that  in  that  case,  which  was  an  appeal  from 
a  judgment  on  a  verdict,  the  question  as  to  whether  or  not  the  verdict  was 
against  the  weight  of  evidence  could  not  be  considered,  because  the  case 
did  not  state  that  it  contained  all  the  evidence,  was  inadvertent.  It  was 
true  that  such  question  could  not  be  reviewed  but  for  a  different  reason,  to 
wity  the  absence  of  a  motion  for  a  new  trial  and  of  an  appeal  from  an  order 
denying  the  same. 

Likewise  Beebe  v.  N.  Y.  &  N.  E.  R.  Go.  91  Him«  294;  36  Supp.  1122. 

So  too  of  the  dictum  of  Hatch,  J.,  in  Winter  v.  Crosstown  St.  R.  Co.  of 
Buffalo,  8  Misc.  362;  59  St.  Rep.  598;  28  Supp.  695. 

Likewise,  Haebler  v.  Luttgen,  2  App.  Div.  390;  73  St.  Rep.  376;  37  Supp. 
794. 

Brown  v.  James,  9  App.  Div.  139;  75  St.  Rep.  1473;  41  Supp.  1107. 

The  error  arose  from  attemting  to  apply  to  appeals  from  judgments  on 
verdicts  a  rule  established  only  for  appeals  from  judgments  on  reports  of 
referees  and  decisions  of  courts.  In  the  former  the  extent  of  review  of  facts 
is  determined  by  the  exceptions  in  the  case  and  the  motion  for  a  new 
trial  on  the  minutes. 

Likewise,  Murphy  v.  Board  of  Education  of  Yonkers,  53  Hun,  171;  25 
St  Rep.  154;  17  Civ.  Pro.  170;  6  Supp.  09. 

Wynne  v.  Haight,  27  App.  Div.  7;  84  St.  Rep.  187;  50  Supp.  187. 

Sloane  v.  Lockwood  Chemical  Co.  45  St.  Rep.  265 ;  18  Supp.  442. 

Grening  v.  Malcom,  83  Hun,  9;  64  St.  Rep.  325;  31  Supp.  612. 

Gaylord  v.  Gallagher,  1  Misc.  328;  48  St.  Rep.  704;  20  Supp.  682. 

Brown  v.  Fishel,  83  Hun,  103;  63  St.  Rep.  845;  31  Supp.  361. 

Hyland  v.  Anderson,  1  Misc.  337;  48  St.  Rep.  665;  20  Supp.  707. 

McNish  V.  Peekskill,  91  Hun,  324 ;  72  St.  Rep.  294 ;  36  Supp.  1022. 

Katz  V.  KoBter,  6  Misc.  327 ;  58  St.  Rep.  142;  26  Supp.  785. 

Revelski  v.  Droesch,  6  App.  Div.  190;  39  Supp.  1008. 

Caven  v.  Troy,  15  App.  Div.  163;  78  St.  Rep.  244;  44  Supp.  244. 

Whiting  V.  SUndard  Gaslight  Co.  83  Hun,  4;  31  Supp.  1135. 

Simonson  v.  Krollfeiffer,  25  St.  Rep.  149;  6  Supp.  115. 

Amstein  v.  Haulenbeck,  16  Daly,  382;  34  St.  Rep.  297;  11  Supp.  701. 

Davey  v.  Lohrmann,  1  Misc.  317;  48  St.  Rep.  716;  20  Supp.  675. 

The  rule  was  even  extended  to  criminal  cases  and  it  was  held  that  a 
conviction  could  not  be  assailed  as  against  the  weight  of  evidence  unless 
the  case  showed  that  it  contained  all  the  evidence. 

People  V.  Bradner,  44  Hun,  233;  7  St.  Rep.  846;  26  Week.  Dig.  545. 
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In  Lydecker  ▼.  Nyack,  Vil.  of,  6  App.  Div.  90;  39  Supp.  509,  while,  im- 
pliedly at  leut,  recognizing  the  perverted  rule  requiring  the  certificate  in 
appeals  from  judgmenta  on  Tcrdieta  in  order  to  review  questions  of  fact, 
the  court  held  that  the  review  of  a  verdict  which  there  was  no  evidence 
to  support  presented  a  question  of  law  and  a  certificate  was  not  requisite. 

b.  Form  of  eeriifioate. 

A  statement  that  the  case  contains  all  the  "testimony^  is  not  equivalent 
to  a  statement  that  it  oontains  all  the  "evidence." 

Orening  v.  Kalcom,  83  Hun,  9;  64  St.  Rep.  325;  31  Supp.  612. 

Koehler  v.  Hughes,  73  Hun,  167;  57  St  Rep.  131;  25  Supp.  1061. 

Randall  v.  N.  Y.  £1.  R.  Co.  76  Hun,  427 ;  59  St  Rep.  352 ;  27  Supp.  1062. 

Hyman  v.  Friedman,  45  St  Rep.  636;  18  Supp.  446. 

McCarthy  v.  Gallagher,  4  Misc.  188;  53  St  Rep.  176;  23  Supp.  8S4. 

Some  of  these  cases  were  appeals  from  judgments  on  verdicts  in  which 
no  certificate  was  necessary  but  on  the  question  of  the  form  of  the  certificate 
they  state  the  approved  rule. 

In  Zinunerman  v.  Union  R.  Co.  of  N.  Y.  38  Supp.  362,  Cullen,  J.,  ex- 
presMd  his  uawillingness  to  concede  that  the  term  "testimony"  was  not 
equivalent  to  "evidence"  in  such  certificate. 

See  too,  Hallenbeck  v.  Smith,  51  App.  Div.  344;  98  St  Rep.  957;  64  Supp. 
957. 

A  certificate  that  a  case  contains  "all  the  testimony  given,  all  of  the 
exhibits  of  the  parties,  and  all  the  proceedings  had  upon  the  trial"  is  equiva- 
lent to  a  certificate  that  it  contains  all  the  evidence. 

Orcutt  V.  Rickenbrodt,  42  App.  Div.  238;  93  St  Rep.  1008;  59  Supp. 
1008. 

In  a  dictum  in  Dibble  v.  Dimick,  143  N.  Y.  549,  555 ;  38  N.  E.  724,  730, 
O'Brien,  J.,  said  of  the  form  of  the  certificate,  "But  no  particular  form  of 
words  is  necessary.  A  statement  that  the  case  contains  all  the  testimony 
is  Bufiicient  in  the  absence  of  some  objection  on  the  part  of  the  defendant 
that  some  material  part  of  it  has  been  omitted.  The  appealing  party  can 
then  by  motion  correct  the  record  by  inserting  it  Where,  however,  both 
sides  proceed  to  argument  and  submit  the  case  with  a  statement  that  it 
contains  all  the  testimony,  without  any  objection  as  to  the  power  of  the 
court  over  the  whole  case,  the  court  is  warranted  in  assuming  that  all  the 
evidence  is  in  the  case  and  should  pass  upon  the  facts." 

A  certificate  that  "this  case  does  not  contain  all  the  evidence.  There  was 
additional  evidence  for  the  defendant,  which  was  cumulative,"  does  net 
exclude  the  presumption  that  evidence  for  the  plaintiff-respondent,  which 
does  not  appear,  sustained  the  findings  and  such  certificate  does  not  open 
the  facts  for  review. 

Guion  V.  Mundy,  45  St  Rep.  667;  18  Supp.  445. 

A  certificate  that,  "the  foregoing  case  contains  all  the  evidence  relat- 
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ing  to  the  matters  contained  in  said  case  and  bill  of  exceptions/'  is  suffi- 
cient. 

Oaksmith  ▼.  Baird,  19  App.  Div.  334;  80  St.  Rep.  262;  40  Supp.  202. 

In  the  case  last  cited  Van  Brunt,  J.,  saidj  "If  the  case  contains  all  the 
evidence,  relating  to  the  matters  contained  in  the  case,  which  are  neces- 
sarily the  only  ones  that  can  be  considered  here,  it  is  a  compliance  with  the 
rule.  It  is  not  necessary  that  the  case  should  contain  all  the  evidence 
taken  on  the  trial  when  only  a  portion  of  the  cause  of  action  or  of  the  de* 
fenses  litigated  on  the  trial  is  brought  up  for  review.'' 

This  also  was  a  case  where  no  certificate  was  necessary. 

A  certificate  in  the  words,  "The  foregoing  contents  are  all  the  testimony 
and  proceedings  taken  and  heard  upon  the  trial  of  said  action,"  was  said 
to  be  "informal  and  irregular." 

Becker  v.  Fischer,  13  App.  Div.  ^'^d;  77  St.  Rep.  685;  43  Supp.  685. 

It  is  to  be  inferred  that  the  court  in  the  case  last  cited  considered  a 
formal  and  regular  oertiflr%te  necessary  to  review  the  disputed  questions 
of  fact.  But  the  case  was  one  in  which  such  certificate  was  unnecessary 
being  an  appeal  from  a  judgment  on  a  verdict  and  the  refusal  of  a  new 
trial. 

A  certificate  that  a  case  "is  a  complete  record  of  all  the  testimony  taken 
on  the  trial  of  the  above-entitled  action,  and  is  a  true  record  of  all  the  pro- 
ceedings thereat"  is  not  equivalent  to  a  certificate  that  a  case  contains  all 
the  evidence. 

Hannon  v.  Gallagher,  10  Misc.  347;  77  St.  Rep.  492;  43  Supp.  492. 

This  ruling  was  made  in  a  case  in  which  there  was  no  necessity  for  a 
certificate  of  any  kind,  since  the  appellant  was  seeking  to  review  a  refusal 
to  dismiss  the  complaint  on  a  trial  before  a  jury  and  an  exception  to  sucb 
refusal  puts  upon  the  respondent  the  burden  of  getting  into  the  case  all 
the  evidence  needed  to  sustain  the  ruling. 

A  certificate  that  a  case  "contains  all  the  evidence  bearing  upon  the  ex- 
ceptions taken  on  the  trial"  is  sufficient. 

McEntyre  v.  Tucker,  6  Misc.  228;  54  St.  Rep.  826;  25  Supp.  95;  23  Civ. 
Pro.  171. 

In  this  case  the  court  missed  the  point  of  the  rule  requiring  any  certifi- 
cate of  the  completeness  of  the  evidence.  "Exceptions  taken  on  the  trial" 
could  only  raise  questions  of  which  the  respondent  has  ample  warning 
without  such  certificate.  The  certificate  approved  in  that  case  in  no  way 
enlarged  the  scope  of  review  beyond  that  opened  by  the  exceptions,  and 
was  insufficient  to  open  the  findings  to  review  as  against  the  weight  of  evi- 
dence. 

A  statement  that  the  "forgoing  presents  all  the  evidence  bearing  upon 
the  extent  of  plaintiff's  damages"  is  not  sufficient  to  open  to  review  on 
the  facts  a  finding  of  nominal  damages  in  favor  of  a  plaintiff. 

Katz  V.  Koster,  6  Misc.  327;  58  St.  Rep.  142;  26  Supp.  785. 

An  affidavit  of  appellant's  attorney  annexed  to  the  case  as  to  the  com- 
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pl«teneM  of  the  evidence  will  not  dispense  with  the  neoeesity  of  a  ocrtifi- 
cate  to  that  ^ect  aa  a  part  of  the  case  itself  as  settled. 

Gorham  Mfg.  Co.  ▼.  Scale,  3  App.  Div.  515;  73  St.  Rep.  674;  38  Supp. 
307. 

c.  Praetioe — Amendment. 

If  an  appellant  in  good  faith  serves  a  proposed  case  containing  a  state- 
ment that  it  contains  all  the  evidence  and  the  respondent  fails  to  propose 
any  amendments,  the  appellant  is  entitled  to  have  it  settled  as  served  aad 
the  trial  judge  is  not  justified  in  striking  out  such  statement  hecauae  be 
deems  it  untrue. 

Renwick  v.  N.  Y.  £1.3.  Co.  59  Super.  96;  36  St.  Rep.  682;  13  Supp.  600. 

Where,  after  a  case  has  been  settled  without  containing  a  certificate  of 
the  completeness  of  the  evidence,  the  appellant  seeks  to  have  it  amended  by 
the  insertion  of  such  certificate,  it  is  erroneous  to  permit  such  amendnieot 
with  the  privilege  to  the  respondent  to  supply  the  lacking  evidence,  but 
the  appellant  should  supply  it»  when  he  seeks  the  certificate. 

Martin  v.  Adams,  73  Hun,  122;  57  St  Rep.  133;  26  Supp.  1020. 

Pending  an  appeal  to  the  court  of  appeals  it  is  within  the  discretion  of 
the  special  term  to  permit  the  printed  case  to  be  amended  by  the  insertion 
of  a  certificate  that  it  contains  all  the  evidence. 

Barnard  v.  Gantc,  60  Hun,  104;  52  St  Rep.  604;  23  Supp.  260. 

When  it  is  conceded  that  the  printed  case  on  appeal  does  in  fact  con- 
tain all  the  evidence,  the  appellant  should  as  a  matter  of  favor  be  allowed 
to  amend  by  inserting  the  certificate. 

Martin  v.  Baust,  23  App.  Div.  234;  82  St  Rep.  989;  48  Supp.  980. 

The  criticism  of  the  report  of  this  case  by  Gaynor,  J.,  in  the  case  is  the 
text  is  well  founded.  Inquiry  of  counsel  discloses  that  it  was  an  appeal 
from  a  judgment  on  a  decision  of  the  court  and  a  certificate  was  there- 
fore necessary. 
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TYLER  V.  BALLARD. 

[SI  Miso.  540;  99  St.  Rep.  557;  65  8upp.  557.'] 

{Supreme  Court,  Special  Term,  Broome  County.    May  1900.) 

EzEicpnoNS — ^Pension  Monet — ^Death    or    Pensioner — ^Propebtt  Pu»- 

CHASED  WITH  PENSION  MONEY — JUDGMENT — ^LlEN. 

Under  Code  Civ.  Pro.  S  1393,  which  exempts  a  pension  from  execution,  ex- 
cept that  real  property,  purchased  therewith  shall  be  subject  to  seizure 
for  taxes,  a  house  and  lot  purchased  in  1891  by  decedent  with  pension 
money,  and  held  by  her  until  her  death,  in  1895^  is  not  subject  to  exe- 
cution after  her  decease  to  satisfy  a  judgment  obtained  against  her  in 
1889,  since  the  exemption  of  property  purchased  with  pension  money 
is  absolute,  and  the  judgment  constituted  no  lien  on  such  property. 

Note. — ^Exemption  of  Pension  Moneys  after  Death  of  Pensioner. 

The  statute  upon  the  exemption  of  pensions  from  liability  for  the  pen- 
sioner's debts  is  section  1393  of  the  Code  of  Civil  Procedure  which  is  as 
follows: 

"The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or  private 
in  the  military  or  naval  service  of  the  United  States  or  the  State  of  New 
York;  a  land  warrant,  pension  or  other  reward  heretofore  or  hereafter 
granted  by  the  United  States,  or  by  a  state,  for  military  or  naval  services; 
a  sword^  horse,  medal,  emblem  or  devise  of  any  kind  presented  as  a  tes- 
timonial for  services  rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniforms,  arms  and  equipments  which  were  used 
by  a  person  in  that  service,  are  also  exempt  from  levy  and  sale,  by  virtue 
of  an  execution,  and  from  seizure  for  nonpayment  of  taxes,  or  in  any  other 
legal  proceeding;  except  that  real  property  purchased  with  the  proceeds 
of  a  pension  granted  by  the  United  States  for  military  or  naval  service,  and 
owned  by  the  pensioner,  or  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon." 

The  exemption  is  not  an  incident  of  the  thing  exempted  but  is  a  privilege 
personal  to  an  individual  or  individuals,  which  does  not  pass  to  their  de- 
scendants. 

Matter  of  Winans,  5  Dem.  138. 

The  exeinption  given  by  §  1393  of  the  Code  of  Civil  Procedure  terminates 
with  the  death  of  the  pensioner  and  the  pension  moneys  or  property  pur- 
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Action  by  Lambert  D.  Tyler  against  Celestia  A.  Ballard.  Ap- 
plication by  an  assignee  of  a  judgment  in  favor  of  the  plaintiff 
for  leave  to  issue  an  execution  on  the  judgment.       Denied. 

Edward  W.  Hyatt,  for  assignee  of  judgment. 

H.  Austin  Clark,  for  administrators,  and  for  Antoinette  Dim« 
micky  heir  of  deceased  defendant  and  owner. 

Lyox,  J.  Application  of  Ellis  M.  Santee  for  an  order  grant- 
ing leave  to  issue  an  execution  upon  a  judgment  for  $180.50,  re- 
covered in  September,  1889,  by  plaintiff  against  defendant,  in 
the  supreme  court  of  this  state,  and  in  that  month  duly  docketed 
in  Tioga  county,  and  in  December,  1897,  assigned  to  the  ap- 
plicant. 

The  defendant  above  named  acquired  title  to  a  house  and  lot 
of  1  acre  of  land,  and  to  an  adjoining  lot  of  22  acres  of  land, 
situate  in  Tioga  county,  in  1891.  She  immediately  conveyed 
the  22-acre  parcel  to  Antoinette  Dimmick,  but  retained  the  title 
to  the  house  and  lot  until  the  time  of  her  death,  which  occurred 
in  October,  1895.  She  died  intestate,  and  administrators  of  her 
estate  were  appointed  in  1896.     No  part  of  the  judgment  was 

Exemption  of  Pension  Moneys  after  Death  of  Pensioner, — coDtioued. 

chased  therewith  are  available  for  payment  of  debts  in  due  course  of  sd- 
ministration. 

Beecher  v.  Barber,  6  Dem.  129;  20  St.  Rep.  136. 

It  is  otherwise  as  to  accrued  pension  moneys  which  had  not  come  into 
the  pensioner's  possession  at  the  time  of  his  death.  Such  moneys,  by  vir- 
tue of  §  4718  of  the  United  States  Revised  Statutes  do  not  become  part 
of  the  assets  of  the  estate  of  the  deceased  pensioner  but  inure  to  the  ex- 
elusive  benefit  of  the  widow  or  children. 

Id. 

Pension  moneys  deposited  with  a  banker  on  certificates  of  deposit  be- 
come assets  of  the  pensioner's  estate  at  his  death,  and  applicable  to  the 
payment  of  his  debts,  especially  when  not  specifically  bequeathed,  and  the 
pensioner's  will  expressly  directs  payment  of  his  debts  and  there  is  s 
deficiency  of  other  personalty  than  such  pension  moneys. 

Matter  of  Kennedy,  1  Con.  181;   18  St.  Rep.  993;  3  Supp.  18. 

Grandchildren  of  a  deceased  pensioner,  not  members  of  her  family  nor 
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ever  paid,  and  no  execution  was  ever  issued  thereon.  It  is  con- 
ceded that  both  pieces  of  real  property  were  purchased  wholly 
with  pension  moneys  received  by  the  defendant  in  or  about  the 
year  1880  as  the  widow  of  Gardner  Ballard,  who  was  a  soldier 
in  the  Union  army  in  the  late  Civil  War.  The  applicant  for  the 
order,  as  assignee  of  the  judgment,  contends  that  the  judgment 
became  a  lien  upon  both  pieces  of  real  property  as  soon  as  the 
title  thereto  vested  in  Celestia  A.  Ballard,  the  defendant,  and 
that  the  judgment  has  ever  since  remained  a  lien,  although  not 
enforceable  by  a  sale  under  execution  during  the  lifetime  of  the 
pensioner.  Manifestly,  the  order  cannot  be  granted  unless  the 
judgment  is  a  lien  upon  the  real  property.  I  think  it  is  not  a 
lien,  and  never  was  a  lien.  Section  1251  of  the  Code  of  Civil 
Procedure  provides  that,  "except  as  otherwise  specially  pre- 
scribed by  law,  a  judgment  .  .  .  binds,  and  is  a  charge 
upon,  for  ten  years  after  filing  the  judgment  roll,  .  .  .  the 
real  property  and  chattels  real  in  that  county,  which  the  judg- 
ment debtor  has,  at  the  time  of  so  docketing  it,  or  which  he  ac- 
quires at  any  time  afterwards,  and  within  the  ten  years."  Sec- 
tion 1380  continues  a  lien  created  as  prescribed  in  section  1251, 
existing  at  the  decedent's  death,  for  three  years  and  six  months 
after  letters  of  administration  have  been  duly  granted  upon  the 

EXBMPTION  OF  PeHSTON  MoMBTS  AFTER   DEATH  OF  PENSIONER, — CODtinued. 

dependent  on  her,  cannot  claim  pension  moneys  to  be  exempt  from  the  pay- 
ment of  a  judgment  rendered  against  her  administrator,  either  under  the 
Code  of  Civil  Procedure  or  the  United  States  Statute. 

Matter  of  Winans,  5  Dem.  138. 

It  is  otherwise  as  to  children  of  the  deceased  pensioner  who  are  under 
sixteen  years  of  age. 

Hodge  Y.  Leaning,  2  Dem.  553. 

In  the  case  last  cited  Tennant,  S.,  indicated  that  on  principle  such  should 
be  the  rule  but  that,  in  any  event  under  §  4702  of  the  United  States  Re- 
vised Statutes  the  exemption  is  expressly  extended  to  such  children.  This 
view  was  disapproved  by  Jenks,  S.,  in  Beecher  v.  Barber,  6  Dem.  129;  20 
St.  Rep.  136,  as  being  founded  on  a  confusion  of  the  provisions  of  the  United 
States  statute  which  make  a  distinction  between  pension  moneys  which 
have  accrued  and  have  never  been  paid  to  the  pensioner  before  his  death 
nnci  those  which  he  received  in  his  lifetime  in  the  matter  of  exemption  from 
liability  for  his  debts. 


408  VOLUME  VII. 


Special  Term.  [May, 


estate  of  the  decedent.  Hence,  in  case  the  judgment  ever  became 
a  lien  upon  these  two  pieces  of  real  estate^  such  lien  existed  at  the 
time  these  proceedings  were  instituted  as  to  the  one-acre  parcel 
owned  by  defendant  at  the  time  of  her  death. 

Section  1393  provides  that  a  pension  hereafter  granted  by  the 
United  States  for  military  services  is  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  except  that  real  property  purchased 
with  the  proceeds  of  a  pension  so  granted,  but  owned  by  the  pen- 
sioner, or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale  for 
the  collection  of  taxes  or  assessments  lawfully  levied  thereon.    I 
think  the  exemption  provided  by  section  1393  is  one  of  the  ex- 
ceptions referred  to  in  section  1251.    It  seems  to  have  been  the 
intention  of  the  legislature  not  only  to  exempt  the  p^ension  cei^ 
tificate  itself  from  the  claims  of  creditors,  but  also  the  property 
purchased  wholly  with  pension  moneys.       In  Burgett  v.  Yan- 
cher,  35  Hun,  647,  and  Stockwell  v.  National  Bank  of  Malone, 
36  Hun,  583,  it  was  held  that  moneys  received  from  a  pension 
and  deposited  in  the  bank  in  the  name  of  the  pensioner  were  ex- 
empt, although  the  relations  between  the  bank  and  the  pensioner 
were  those  of  debtor  and  creditor.    In  Yates  County  Nat  Bank 
V.  Carpenter,  119  N.  Y.  550;  23  N.  E.  1108;  7  L.  R  A.  557, 
the  court  held  that,  where  the  receipts  from  a  pension  can  be 
directly  traced  to  the  purchase  of   property  necessary  or  con- 
venient for  the  support  and  maintenance  of  the  pensioner  and 
his  family,  such  property  is  exempt.    But  the  applicant  contends 
that  the  exemption  is  simply  "from  levy  and  sale  by  virtue  of  an 
execution/'  and  that  the  statute  is  satisfied  by  holding  that  the 
lien  of  the  judgment  attached  to  the  real  property  of  the  pen- 
sioner, Celestia  A.  Ballard,  and  that  the  right  to  enforce  such 
judgment  by  levy  and  sale  was  suspended  during  her  lifetime 
only,  and  that  upon  her  death,  the  real  property  having  passed 
into  the  ownership  of  persons  not  entitled  to  protection  as  pen- 
sioners, the  judgment  might  be  enforced  by  a  sale  under  an  exe- 
cution.   If  such  be  the  proper  construction  of  this  statute,  the 
lawmakers  signally  failed  in  effectuating  the  purpose  plainly  in- 
tended.   The  effect  of  such  construction  would  be  practically  to 
deprive  the  pensioner  purchasing  a  home  for  himself  and  faniilv 
of  the  benefit  of  his  pension  to  the  extent  of  the  claims  of  crr»d- 


NEW   YORK  ANNOTATED  CASES.  469 

WOO]  Tyler  v.  Ballard. 

itors  seeing  fit  to  put  their  demands  into  judgment.  While  the 
judgment  creditor  might  not  be  able  to  enforce  the  collection  of 
his  judgment  for  a  period,  the  pensioner  would  not  be  able  to 
transfer  his  real  property  except  subject  to  the  lien  of  the  judg- 
ments, and  the  judgment  creditors,  rather  than  the  pensioner, 
would  obtain  the  benefit  of  the  pension  moneys.  This  result  it 
was  the  plain  design  of  the  statute  to  avoid.  The  exemption 
from  levy  and  sale  was  an  absolute  exemption  of  the  pension 
moneys  from  any  lien  or  claims  of  creditors,  and  it  was  the  plain 
intention  of  the  statute  that  property  necessary  for  the  support 
and  maintenance  of  the  pensioner,  purchased  with  pension 
money,  should  be  as  exempt  from  the  claims  and  liens  of  cred- 
itors as  the  money  itself.  Bank  v.  Carpenter,  supra.  The  de- 
cision in  Re  Winans,  5  Dem.  Sur.  138,  cited  by  the  applicant, 
simply  holds  that  pension  moneys  of  a  deceased  pensioner  are 
liable  for  the  debts  of  her  estate,  to  be  paid  in  due  course  of  ad- 
ministration, and  indicates  that  the  applicant's  remedy,  if  any, 
is  by  means  of  proceedings  in  surrogate's  court  It  may  be 
added  that,  as  to  the  22-acre  parcel,  the  judgment,  having  been 
obtained  more  than  10  years  before  the  making  of  this  applica- 
tion, could  in  no  event  be  a  lien  upon  the  22-acre  parcel  conveyed 
by  Celestia  Ballard  to  Antoinette  Dimmick  in  1891.  The  appli- 
cation must  be  denied,  with  costs. 
Application  denied,  with  costs. 
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SMITH  V.  SMITH. 

[16S  \.  y.  168;  57  N,  E.  SOO.^  ^ 

(Court  of  Appeals,    May  15,  1900.) 

KriDBlfOI — OOHPETENCT  OF   BOOKS  OF   ACOOUNT — FOUNDATION   FOB  ADIOS* 
8I0N. 

Evidence  in  an  action  for  merchandise  sold  and  ddiyered  that  plaintiff's 
books  of  account  contain  a  correct  statement  of  the  m^chandise  sold 
and  delivered  to  defendant  within  the  dates  in  question ;  that  they  were 
kept  by  his  wife  from  memoranda  furnished  by  him ;  that  plaintiff  per- 
sonally delivered  nearly  all  the  merchandise  covered  by  the  account 
against  defendant;  that  one  of  his  customers  was  in  the  habit  of  set- 

Note. — Books  of  Account  as  Evidenck, 

a.  In  General, 

b.  Keeping  a  clerk, 

c.  Originality  of  entrieM, 

d.  Authentication, 

c.  Loans,  Payments,  dates,  etc 


a.  In  general. 

The  question  of  the  competency  of  a  party's  books  of  account  arises  only 
when  they  are  offered  by  him  as  evidence  in  his  own  favor.  They  are  ob- 
viously competent  when  offered  by  his  adversary. 

The  general  rule  is  that  entries  made  by  a  party  in  his  own  favor  are 
not  competent,  direct  evidence  to  prove  the  matters  to  which  they  relate. 

No  attempt  is  here  made  to  show  those  cases  in  which  books  of  accounts 
and  other  memoranda  are  held  admissible  on  account  of  the  death  of  the 
person  who  made  the  entries  or  on  account  of  his  official  position. 

In  Conklin  v.  Stamler,  2  Hilt  422,  Daly,  1st  J.,  said,  "The  practice  of 
allowing  the  party's  books  of  account  to  be  received  as  sufficient  evidence 
of  the  existence  of  the  debt,  which  was  contrary  to  the  English  rule,  .  .  . 
came  into  use  in  this  state,  and  in  New  Jersey,  with  the  early  Dutch  colo- 
nists, in  whose  courts  merchants  and  traders  were  always  allowed  to  ex- 
hibit their  books  of  accounts,  when  it  was  acknowledged  or  proved  that  there 
had  bApQ  a  dealing  between  the  parties,  provided  the  books  had  been  regular 
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tliag  with  him  by  his  books,  in  reliance  on  his  honesty,  and  that  an- 
other customer  settled  with  him  according  to  plaintiff's  books  and  his 
own,  and  always  found  them  to  be  correct, — is  a  sufficient  foundation 
for  the  admission  of  the  books  in  evidence. 

Appeal  from  supreme  court,  appellate  division,  second  de- 
partment. 

Action  by  William  F.  Smith  against  Alonzo  E.  Smith  to  re- 
cover for  goods  sold  and  delivered.  From  a  judgment  of  the  ap- 
pellate division  (13  App.  Div.  207;  77  St.  Rep.  257;  43  Supp, 
257),  affirming  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed, 

Thomas  Young,  for  appellant. 
Timothy  M.  Oriffing,  for  respondent. 

Books  op  Account  as  EviDENCE,-continued. 

ly  kept,  with  the  proper  distinction  of  persons,  things,  year,  month  and 
day." 

The  leading  case  which  established  the  rule  of  evidence  under  which 
tradesmens'  books  of  account  are  admitted  as  evidence  in  their  own  favor 
is  Voflburgh  v.  Thayer,  12  Johns.  461,  decided  in  1815. 

It  was  there  held  that  such  books  can  be  used  as  evidence  by  the  party 
keeping  them  to  prove  a  series  of  transactions  other  than  loans  of  money 
when  a  foundation  is  laid  by  showing,  (1)  that  the  party  had  no  clerk,  (2) 
that  some  of  the  articles  charged  have  been  delivered,  (3)  that  the  books 
produced  are  the  account  books  of  the  party,  (4)  that  he  keeps  fair  and 
honest  accounts,  and  this  by  those  who  have  dealt  and  settled  with  him. 

This  rule  was  followed  without  discussion  in  Linnell  v.  Sutherland,  11 
Wend.  568. 

The  rule  is  a  departure  from  the  common  law  rules  of  evidence  and  wat 
at  first  regarded  as  of  questionable  policy. 

Sickles  v.  Mather,  20  Wend.  72. 

The  evidence  afforded  by  such  books  is  secondary  evidence. 

Sickles  v.  Mather,  20  Wend.  72. 

The  rule  applies  to  all  books  of  account,  whether  of  the  farmer,  me- 
chanic, professional  man,  or  merchant. 

Tomlinson  v.  Borst»  30  Barb.  42. 

The  rule  applies  to  a  physician's  books  of  account. 

Foster  v.  Coleman,  1  £.  D.  Smith,  85. 

The  objection  that  the  proper  preliminary  proof  was  not  given  to  entitle 
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QttAT,  J.  The  plaintiff  sought  to  recover  a  balance  due  for 
coal  sold  and  delivered  by  him  to  the  defendant.  He  recovered 
judgment  upon  a  trial  before  a  referee,  and  that  judgment  has 
been  unanimously  affirmed  by  the  appellate  division.  Upon  his 
appeal  to  this  court  the  defendant  assigns  as  error  a  ruling  of  the 
referee  under  which  the  plaintiff's  books  of  account  were  ad- 
mitted in  evidence.  Upon  the  trial  the  plaintiff  testified  to  hav- 
ing had  business  transactions  with  the  defendant,  in  the  sale 
of  coal  to  him,  for  some  time  past ;  that  his  books  of  account  con- 
tained a  correct  statement  of  the  coal  sold  and  delivered  within 
the  dates  in  question,  and  that  he  personally  delivered  nearly  all 
the  coal  covered  by  the  account.  He  testified  that  his  wife  kept 
his  books,  and  made  the  entries  therein  from  memoranda  fur- 
nished by  him  as  made  after  the  delivery  of  the  coal.  She  also 
testified  to  making  the  entries  in  that  manner,  and  that  they  were 
correctly  made.    There  was  evidence  on  his  part,  also,  to  the  ef- 

BooRS  OF  Account  as  EviDENCE^-continued. 


the  books  to  be  used  as  evidence  is  too  late,  after  their  admission  and  use 
during  Ihe  progress  of  tlie  trial. 

Whitman  v.  Horton«  46  Super.  531. 

The  defect  in  the  preliminary  proof  must  be  specifically  pointed  oat  bj 
objection. 

Tag^art  v.  Fox.  11  Daly,  169. 

All  the  books  kept  by  the  party  during  the  period  covered  by  the  deal- 
ings under  cxAutination  should  be  produced  if  required,  and  the  unex- 
plained refusal  to  produce  certain  books  requires  the  exclusion  of  those 
offered,  for  the  reasou  that  the  unproduced  books  might  contain  credits  to 
reduce  or  balance  the  charges. 

Larue  v.  Rowland,  7  Barb.  107. 

Private  entries  in  a  personal  ledger  not  made  in  the  course  of  businesf 
as  a  merchant  are  incompetent. 

Doty  V.  Smith,  68  Hun,  100:  51  St.  Kep.  898;  22  Supp.  840. 

b.  Keeping  a  clerk. 

It  is  still  necessary  to  show  that  the  party  offering  the  books  kept  no 
clurk. 

Irish  V.  Horn.  84  Hun,  121  :  H.5  St.  Rep.  641;  32  Supp.  455. 

A  bookkeeper  is  not  a   *>'«•»'  **  within  the  rule. 

McGoldrick  v.  Traphaper  ^     Y.  334,  overruling  Gould  Y.  Conwaj.  59 

Barb.   3.')5. 
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feet  that  a  copy  of  the  account  in  the  books  had  been  acknowl- 
edged by  the  defendant,  with  an  offer  to  settle  upon  some  rectifi- 
cation being  made.  A  witness  for  the  plaintiff  testified  that  he 
had  settled  with  him  by  his  books  for  eight  or  ten  years,  and  had 
always  found  the  books  correct.  Being  cross-examined  as  to  that 
he  said:  "I  knew  the  accounts  were  correct  simply  because  I 
had  confidence  in  him,  and  paid  what  he  asked.  That  is  all  the 
reason  I  had  for  saying  they  were  correct, — ^because  I  had  confi- 
dence in  him.  ...  I  relied  on  his  honesty,  and  not  on  my 
recollection  as  to  the  amount  of  coal  I  ordered."  Another  wit- 
ness testified  for  the  plaintiff  that  he  was  a  bookkeeper  for  a  firm 
that  purchased  coal  from  the  plaintiff  on  credit,  and  that  he  had 
"settled  with  him  according  to  his  books  and  according  to  our 
own  four  or  five  times,"  and  "always  found  them  to  be  correct." 
Upon  this  evidence  the  books  of  account  were  offered  by  the 
plaintiff,  and  the  objection  to  their  admission  was  placed  "on  the 

Books  of  Account  as  EviDENCE,-continued. 

A  foreman  in  charge  of  the  delivery  of  the  goods  who  made  no  entries  in 
the  books  is  not  a  clerk  within  the  rule. 

Sickles  V.  Mather.  20  Wend.  72. 

Students  at  law  or  clerks  who  had  no  personal  knowledge  of  the  services 
and  disbursements  charged  in  an  attorney's  books  of  account  are  not"clerks" 
within  the  rule  relating  to  such  books  as  evidence. 

Kexford  v.  Ck)mstock,  3  Supp.  876. 

The  occasional  employment  of  persons  to  help  about  his  business,  who  make 
entries  in  his  books,  does  not  amount  to  keeping  a  clerk,  and  the  trader's 
books  are  competent  evidence,  the  transactions  of  such  assistants  being 
shown  to  have  been  correctly  reported  to  their  employer  or  correctly  entered 
by  them  on  his  books. 

Atwood  V.  Barney,  80  Hun,  1;  61  St.  Rep.  485;  29  Supp.  810. 

Entries  made  by  the  direction  of  the  party  are  admissible  as  well  as 
when  made  personally. 

Smith  V.  Rentz,  60  Hun,  85;  37  St.  Rep.  695;  14  Supp.  255. 

If  the  party  keeps  a  clerk  and  no  portion  of  the  entries  are  in  the  party's 
handwriting,  his  books  of  account  are  not  competent  as  evidence. 

Dooley  v.  Moan,  57  Hun,  635,  11  Supp.  239. 

In  the  case  last  cited  Mayham,  J.,  reviewed  the  cases  which  were  sup- 
posed to  have  relaxed  the  rule  as  established  by  Vosburgh  v.  Thayer,  and 
showed  that  such  relaxation  had  not  in  fact  been  effected  and  the  cases 
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ground  that  they  are  incompetent,  a  proper  foundation  not  bar- 
ing been  laid  for  their  being  admitted  aa  evidenoe."  Tbe  objec- 
tion was  overruled,  and  the  defendant  excepted.  The  question 
is  thus  presented  whether,  in  the  evidence  which  preceded,  a 
foundation  has  been  laid  for  the  admisfiion  of  the  books  aooording 
to  the  requirements  of  a  rule  of  evidence,  which  should  be  re- 
garded as  established  since  its  formulation  in  the  case  of  Voe* 
burgh  V.  Thayer,  12  Johns.  461.  It  was  held  in  that  case  that 
books  of  account  ought  not  to  be  admitted  in  evidence  '^unless  a 
foundation  is  first  laid  for  their  admission  by  proving  that  the 
party  had  no  clerk,  that  some  of  the  articles  charged  have  been 
delivered,  that  the  books  produced  are  the  accoimt  books  of  the 
party,  and  that  he  keeps  fair  and  honest  accounts ;  and  this  by 
those  who  have  dealt  and  settled  with  him."  The  rule,  as  thus 
laid  down,  has  been  since  accepted  as  correct     McGoldrick  v. 

Books  or  Account  as  £viDENCK,-oontinued. 

mentioned  had  only  admitted  books  to  refresh  the  recollection  of  witnesses 
and  not  a  a  independent  evidence. 

Books  kept  by  a  party's  clerk  who  had  entire  charge  of  the  business  are 
admissible  in  evidence  after  the  death  of  the  clerk*  if  the  proper  founda- 
tion is  laid,  to  prove  sales  made  by  the  clerk. 

Dakin  t.  Walton,  S6  Hun,  661;  66  St.  Rep.  S32;  33  Supp.  203. 

In  Burke  v.  Wolfe,  3S  Super.  263,  271,  it  is  said:  'The  rule  laid  down 
in  Vosburgh  v.  Thayer  never  applied  to  books  of  account  regularly  kept  by 
a  clerk.  Entries  made  by  third  persons  have  always  stood  upon  a  differ- 
ent footing.  To  be  admissible  such  an  entry  must  be  one  which  it  was  the 
person's  duty  to  make  or  which  belonged  to  the  transaction,  as  part  there- 
of, or  which  was  its  usual  and  proper  concomitant.  ...  In  such  cases, 
the  entry  itself  is  admitted  as  original  evidence,  being  part  of  the  res  ges- 
tee:* 

An  account  kept  in  the  ordinary  course  of  business  made  up  by  one  whose 
duty  it  was  to  receive  reports  from  a  series  of  subordinates  is  admissible 
in  evidence,  when  supported  by  the  testimony  of  the  subordinates  that  they 
made  true  reports  and  of  the  accountant  that  he  correctly  entered  them. 

New  York  v.  Second  Ave.  R.  Co.  102  N.  Y.  572;  7  N.  E.  906. 

Cobb  ▼.  Wells,  124  N.  Y.  77 ;  26  N.  E.  284. 


c.  Originality  of  en<rie«. 

Tlie  book  of  original  entries  must  be  produced. 
Vilmar  v.  Schall,  36  Super.  67. 


*• 
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Traphagen,  88  N.  Y.  334 ;  Tomlinson  v.  Borst,  30  Barb.  42 ; 
Dooley  v.  ]!kfoan,  57  Hun,  535 ;  11  Supp.  239.  Under  these  re- 
strictions account  books  become  evidence  for  the  consideration  of 
the  tribunal  with  which  the  determination  of  the  issues  rests. 
As  evidence  which  is  manufactured  by  the  party,  they  should  be 
received  with  caution ;  but  that  is  an  objection  which  goes  to  the 
weight  of  the  evidence,  and  not  to  its  admissibility,  which  is  to- 
be  determined  solely  with  reference  to  the  foundation  which  ha& 
been  laid  for  it.  Their  admission  in  evidence  is,  of  course,  not 
authoritative  as  to  their  contents ;  for  the  conclusion  as  to  their 
credit  will  depend  upon  their  appearance,  the  manner  of  their 
keeping,  and  the  character  of  him  who  offers  tliem.  Although 
the  rule  under  discussion  was  established  at  a  time  when  parties 
to  an  action  were  not  allowed  to  be  witnesses,  the  subsequent  leg- 
islation, which  removed  that  disqualification,  and  authorized 
parties  to  testify  in  their  own  behalf,  has  not  deprived  them  of 
the  right  to  introduce  their  books  of  account  in  evidence.    Tom- 

Books  of  Account  as  £vn>ENOE,-co>ntinued. 

A  ledger  containing  transcribed  entries  is  not  competent,  especially  when 
the  absence  of  the  book  of  original  entries  is  not  accounted  for. 

Ives  V.  Waters,  30  Hun,  297. 

"The  theory  upon  which  mercantile  books  may  be  substituted  for  direct 
evidence  of  a  sale  and  delivery  requires  that  they  be  actually  produced. 
Testimony  to  the  effect  that  an  account  book  once  existed,  entries  in  which 
amounted  in  the  aggregate  to  a  given  indebtedness,  and  is  lost,  proves 
nothing,  though  accompanied  by  the  general  statement  that  some  of  the 
items  were  in  fact  delivered." 

Ives  V.  Waters,  30  Hun,  297. 

Where  incomplete  charges  were  first  made  on  a  slate  and  transferred 
thence  to  a  day  book  and  then  to  a  ledger,  and  the  entries  were  completed 
on  the  ledger,  the  latter  book  is  entitled  to  be  considered  the  book  of  original 
entries. 

McGoldrick  v.  Traphagen,  88  N.  Y.  834. 

The  fact  that  the  entries  were  made  up  from  memoranda  entered  on  a 
slate  by  the  party's  foreman  who  was  in  charge  of  the  delivery  of  the  good» 
does  not  render  them  incompetent. 

Sickles  V.  Mather.  20  Wend.  72. 

Stroud  V.  Tilton,  3  Keyes,  139;  4  Abb.  Dec.  324. 

Day  books  made  up  from  entries   on   pass   books,  slips  and  memoranda 
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linson  v.  Borst,  supra;  Stroud  v.  Tilton,  *42  N.  Y.  139.  4  Abb. 
Dec  324.  The  rule  may  still  be  an  important  one  in  the  admin- 
istration of  justice  in  cases  where  the  party  kept  no  clerk  able 
to  testify  to  the  truth  of  the  entries  in  his  books,  and  where,  un- 
less they  are  admitted,  great  inconvenience  and  a  denial  of  jusr 
tice  may  follow.  The  conditions  precedent  to  the  admissibilitj 
of  the  plaintiff's  books  of  account  were  sufficiently  complied  with 
within  the  requirements,  of  the  rule  in  Vosburgh's  Case.  The 
plaintiff  had  sworn  that  he  had  personally  delivered  nearly  all 
the  coal  charged,  and  that  the  books  which  were  produced  con- 
tained his  accounts.  That  he  had  no  clerk  was  manifest  from 
his  testimony.  In  fact,  the  appellant  does  not  claim  that  the 
plaintiff  did  have  a  clerk,  and,  of  course,  the  plaintiff's  wife 
cannot  be  claimed  to  be  a  clerk,  within  the  meaning  of  the 

Books  OF  Account  as  Evn)ENCE,-continued. 

kept  by  workmen  and  various  persons  employed  by  the  party  are  books  of 
original  entries. 

Taggart  v.  Fox,  11  Daly,  150. 

A  ledger,  the  entries  in  which  are  made  from  charge  checks  is  a  book  of 
original  entry. 

Anonymous,  21  Misc.  656;  82  St.  Rep.  277;  48  Supp.  277. 

So  too  of  one  made  up  from  order  books. 

Farley  y.  Oibbs,  22  St.  Rep.  94;  4  Supp.  353. 

A  book  made  up  from  memoraflda  informally  kept  by  workmen  is  a  book 
of  original  entries.    Davison  v.  Powell,  16  How.  Pr.  467. 

A  journal  made  up  from  the  entries  on  a  day  book  is  not  a  book  of  orig- 
inal entry. 

Clark  V.  Bullock,  IS  St.  Rep.  939;  2  Supp.  408. 

d.  Authentication, 

A  physician's  entries  in  his  book  of  visits  must  be  authenticated  the  same 
as  the  books  of  account  of  any  other  person  before  they  are  admissible  in 
evidence. 

Knight  V.  Cunningtoo,  6  Hun,  100,  overruling  on  this  point  Clark  v. 
Smith,  46  Barb.  30. 

A  single  attendance  by  a  physician  prior  to  the  time  when  the  entries 
commence  is  insufficient  to  raise  any  presumption  of  the  performance  of 
any  of  the  services  embraced  in  the  account. 

Morrill  v.  Whitehead,  4  E.  D.  Smith,  239. 
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rule.  The  clerk  so  intended  means  one  who  had  something 
to  do  withy  and  had  knowledge  generally  of^  the  business  of 
his  employer,  and  who  would  be  enabled  to  testify  upon  the  sub- 
ject of  the  goods  sold.  McGoldrick  v.  Traphagen,  supra.  The 
plaintiff  had  affirmatively  shown,  not  only  that  his  wife  kept  his 
books  for  him,  but  that  it  was  he  who  either  delivered  the  coal 
or  superintended  its  delivery.  The  evidence  was  sufficient  to 
negative  the  idea  that  he  kept  a  clerk  who  could  testify,  by  reason 
of  his  employment,  to  the  correctness  of  the  account  of  goods  sold 
and  delivered.  The  remaining  requirement  that  proof  should 
be  made  that  the  plaintiff  kept  fair  and  honest  books  by  those 
who  had  dealt  with  him,  and  who  had  settled  with  him  on  the 
books,  was  sufficiently  met  in  the  evidence  of  the  two  witnesses, 
which  has  been  mentioned.    The  evidence  went  to  establish  not 

Books  of  Account  as  EyiDENCE,-continued. 

A  party's  bookkeeper,  who  deals  with  him  and  has  an  account,  is  a  com- 
petent witness  to  testify  to  settlements  from  the  books  and  as  to  their 
correctness. 

McGoldrick  v.  Traphagen,  88  N.  Y.  334,  disapproving  the  dictum  in 
Hauptman  v.  Catlin,  1  £.  D.  Smith,  729. 

The  bookkeeper  of  a  customer  who  has  kept  the  customer's  account  in 
books  of  his  employer  and  settled  the  same  from  the  dealer's  books  and  his 
employer's  can  characterize  the  dealer's  books. 

Smith  y.  Smith,  13  App.  Div.  207;  77  St.  Rep.  257;  43  Supp.  257.  Af- 
firmed by  the  case  in  the  text. 

Persons  who  have  settled  their  accounts  only  from  transcripts  from  the 
books  are  not  competent  to  characterize  the  books,  although  such  trans- 
scripts  are  shown  to  be  correct  copies  of  the  books. 

McGoldrick  t.  Traphagen,  88  N.  Y.  334. 

Powell  V.  Murphy,  18  App.  Div.  25;  79  St.  Rep.  374;  45  Supp.  374. 

A  fortiori,  when  no  proof  is  given  as  to  the  correctness  of  such  transcripts. 

Beatty  v.  Clark,  44  Hun,  126. 

Persons  to  whom  bills  are  presented  which  they  have  paid  believing  them 
to  be  correct,  the  books  not  being  present,  seen  or  settled  from,  are  not  com- 
petent to  characterize  the  books;  nor  are  persons  who  had  seen  the  creditor 
refer  to  books  and  settled  their  account,  at  amounts  which  they  knew  to 
be  correct  without  themselves  referring  to  the  books. 

Walbridge  v.  Simon,  13  Misc.  634;  69  St.  Rep.  164;  34  Supp.  939. 

Davis  V.  Seaman,  64  Hun,  572;  46  St  Rep.  810;  19  Supp.  260. 

It  is  no  objection  that  the  witnesses,  who  are  sworn  to  the  accuracy  of 
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only  the  character  of  the  plaintiff  for  honestjy  but  that  in  a 
course  of  biisineaB  extending  over  several  years  the  witnesses  had 
always  found  his  books  to  be  correct  In  the  one  case  the  wit- 
ness paid  his  bills  relying  upon  the  plaintiff's  honesty^  and  not 
upon  his  recollection  as  to  the  amount  of  coal  ordered ;  in  the 
other  case  the  witness  had  settled  the  plaintiff's  bill  against  his 
employers  according  to  his  books  and  according  to  their  own 
booksy  and  had  always  found  the  plaintiff's  books  to  be  correct. 
Such  evidence  should  be  and  is  quite  sufiScient  to  disoharge  the 
burden  resting  upon  the  plaintiff  with  respect  to  that  item  of 
proof  required  by  the  rule.  The  judgment  should  be  affirmed, 
with  costs. 

Pabkeb,  C.  J.  and  O'Bribn,  Haioht^  Landon,  and  Webnek, 
J  J.y  concur.      Cullbn^  J.,  not  sitting. 

Judgment  affirmed. 

Books  or  Account  as  £viDBNCB,-continued. 

the  aoeounta  settled  by  them,  made  the  settlements  from  the  entries  in  the 
ledger  insead  of  from  the  books  of  original  entry. 

Stroud  ▼.  Tilton,  8  Keyes,  139;  4  Abb.  Dec.  324. 

Witnesses  who  have  settled  their  accounts  since  the  action  was  brought 
are  competent  to  characterize  the  books,  if  the  accounts  which  th^  settled 
were  embraced  in  the  period  covered  by  the  account  in  issue. 

Foster  v.  Coleman,  1  E.  D.  Smith,  S6. 

The  testimony  of  a  single  witness  to  the  accuracy  of  the  boito  as  he  set- 
tled by  them  is  sufficient  to  render  them  competent  in  that  regard,  altlioagh 
it  does  not  endow  them  with  a  high  degree  of  credit. 

Beattie  v.  Qua,  16  Barb.  132. 

It  seems,  that  books  shown  to  have  been  settled  from  and  found  correct 
by  only  one  witness,  are  impeached  by  proof  by  another  witness  that  he  ex- 
amined such  book  with  a  view  of  settling  his  account  and  found  them  in- 
correct. 

Morrill  v.  Whitehead,  4  E.  D.  Smith,  239. 

Krom  V.  Levy,  1  Hun,  171,  was  a  relaxation  of  the  rule,  books  of  account 
kept  by  the  deceased  partner  of  the  plaintiff  being  admitted  to  prove  the 
transactions  to  which  the  entries  related,  upon  the  mere  testimony  of  the 
plaintiff  that  he  knew  the  entries  to  be  correct  when  made. 

Following  this  case  books  of  account  were  held  admissible  in  evidence 
even  without  proof  that  settlements  had  been  made  by  the  books  and  the 
same  found  correct,  the  absence  of  such  authentication  going  to  the  weight 
of  the  books  as  evidence,  and  not  destroying  their  competency. 

McGoldrick  v.  Wilson's  Exr's.  18  Hun,  44.'^. 
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This  view  is  unsupported  by  authority  and  when  the  case  was  tried  tho 
second  time  the  element  of  authentication  by  settlements  was  supplied. 
McGoidriek  y.  Traphagen,  88  N.  Y.  834. 

e.  Competency  of  party  cw  toitneM — Decedent's  estates. 

The  statute  permitting  parties  to  be  witnesses  did  not  abrogate  the  pre* 
viouB  rule  as  to  books  of  account. 

Tomlinson  y.  Borst«  30  Barb.  42. 

Rexford  y.  Gomstock,  8  Supp.  876. 

Stroud  y.  tilton,  3  Keyes,  139;  4  Abb.  Dec.  324. 

Taggart  y.  Fox,  11  Daly,  169. 

Burke  y.  Wolfe,  38  Super.  263. 

Conklin  y.  Stamler,  2  Hilt.  422,  indicating  to  the  contrary  must  be  con- 
sidered overruled. 

In  Ives  v.  Waters,  30  Hun,  297,  it  is  said  of  the  rule  established  by  Vos- 
burgh  v.  Thayer,  "There  exists  no  reason  for  relaxing  the  rule  in  any  par- 
ticular because  it  was  established  by  the  courts  when  parties  could  not  be 
witnesses  in  their  own  behalf,  and  it  is  a  clear  inovation  upon  the  ancient 
common  law  which  precludes  parties  from  making  evidence  in  their  own  be- 
half," 

Books  of  account  can  be  proved  against  the  representatives  of  the  deceased 
debtor,  notwithstanding  §  829  of  the  Code  of  Civil  Procedure. 

Young  v.  Luce,  50  St.  Rep.  253;  21  Supp.  225. 

A  statement  by  Barnard,  P.  J.,  in  Elmore  v.  Jacques,  2  Hun,  130,  that 
the  entry  in  books  was  not  competent  to  prove  a  personal  transaction  with 
a  decedent  was  undoubtedly  correct  as  applied  to  the  situation  in  that 
case,  but  as  a  general  proposition  it  is  untrue.  One  of  the  principal  rea- 
sons now  which  require  a  resort  to  books  as  independent  evidence  is  the  fact 
that  the  customer's  death  has  closed  the  dealer's  mouth. 

The  necessity  that  justified  the  admission  of  books  of  account  before 
parties  were  competent  witnesses  still  exists  where  the  debtor  is  dead. 

Clark  v.  Smithy  46  Barb.  30. 

A  party  is  not  competent  under  §  829  of  the  Code  of  Civil  Procedure  to 
testify  as  to  the  correctness  of  his  books  as  against  a  decedent's  estate. 

Davis  y.  Seaman,  64  Hun,  572;  46  St.  Rep.  810;  19  Supp.  260. 

In  the  case  last  cited  it  is  pointed  out  that  in  the  cases  where  the  party 
has  testified  regarding  his  own  books  there  has  been  no  objection  based 
on  I  829  of  the  Code  of  Civil  Procedure. 

A  dictum  in  Knight  v.  Cunnington,  6  Hun,  100,  105,  indicates  that  it  is 
extremely  doubtful  whether  under  §  829  of  the  Code  of  Civil  Procedure  the 
plaintiff  can  make  any  statement  in  regard  to  his  books  as  against  the  rep- 
resentatives of  a  deceased  person. 
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e.  Loan9,  paymenta,  daiea,  etc 

Such  books  are  not  competent  to  prove  a  charge  of  a  loan  of  monej. 

Case  T.  Potter,  8  Johns.  211. 

The  rule  as  to  account  books  does  not  apply  even  when  all  the  tranflse- 
tions  are  adyanccs  of  money  and  that  is  the  party's  business. 

Smith  ▼.  Rents.  131  N.  Y.  169;  30  N.  £.  64. 

Dusenbury  y.  Hoadley,  20  Supp.  Oil.  • 

A  charge  of  an  item  of  cash,  although  included  in  an  account  for  mer- 
chandise, cannot  be  proved  by  books  of  account. 

Atwood  V.  Barney,  80  Hun,  1;  61  St.  Rep.  485;  20  Supp.  810. 

Where  entries  of  cosh  loans  appear  in  the  midst  of  entries  made  in  the 
usual  course  of  business,  they  are  not  to  be  separated  and  rejected  from  the 
account,  especially  when  the  debtor  seeks  the  benefit  of  credits  appearing 
in  the  account.    The  entire  account  will  stand. 

Low  ▼.  Payne,  4  N.  Y.  247. 

Such  books  are  inadmissible  to  prove  a  single  transaction  although  con- 
sisting of  the  sale  of  more  than  a  single  article.  There  must  be  "regulsr 
dealings  between  the  parties." 

Coming  v.  Ashley,  4  Den.  354. 

Such  entries  are  not  evidence  of  the  value  of  services  rendered. 

Morrill  v.  Whitehead,  4  E.  D.  Smith,  230. 

Account  books  are  only  evidence  of  sales  and  dealings  in  the  ordinsiy 
course  of  business  and  not  of  a  special  contract  under  which  a  party  daisis 
to  have  paid  a  claim  against  him  by  crediting  such  claim  upon  an  account 
he  has  against  another  party. 

Qriesheimer  v.  Tanenbaum,  124  N.  Y.  650;  26  N.  £.  057. 

A  party's  books  are  never  evidence  of  payments  made  by  him. 

Irvine  v.  Wortendyke,  2  E.  D.  Smith,  374. 

Books  of  account  containing  dates,  if  rendered  competent  by  the  neces- 
sary preliminary  proof  are  evidence  of  the  dates  of  sales  recorded  as  well 
as  of  the  sales  themselves. 

Sickles  V.  Mather.  20  Wend.  72. 
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ABBOTT  V.  HOCKENBERGER. 

[SI  Mi€o.  687;  99  8t,  Rep,  566;  65  8^pp.  566.] 

{Monroe  County  Court,    May  1900,) 

^ubtioes  of  the  peace — entering  juby  room — ^answering  questions — 
Invalidity  of  Judgment. 
Where,  after  the  submission  of  a  case  in  justice's  court,  the  justice  en- 
tered the  jury  room  at  the  request  of  the  jury,  but  in  the  absence  of  a 

Note. — Ck)MMUNiCATiONS  Between  Ck>UBT  and  Juby  after  Retirement  oi 

Jury. 

An  exhaustive  note  on  this  subject  embracing  all  the  cases  prior  to  1895 
is  to  be  found  in  1  Ann.  Cas.  3-11  in  connection  with  the  case  of  High  v. 
Chick. 

The  cases  since  that  time  are  here  given. 

In  Kehrley  v.  Shafer,  92  Hun,  196;  71  St.  Rep.  539;  36  Supp.  510;  3 
Ann.  Cas.  19,  it  is  said,  "It  seems  to  be  well  settled  in  this  state  that  no  com- 
munication whatever  ought  to  take  place  between  the  judge  or  justice  and 
a  jury  after  a  case  has  been  submitted  unless  it  is  in  open  court  and  where 
practicable,  in  the  presence  of  counsel;  that  where  there  has  been  an  in- 
fraction of  this  rule  the  judgment  should  be  reversed,  and  that  the  court 
will  not  stop  to  inquire  whether  the  information  given  by  the  judge  or  jus- 
tice was  material,  or  had  any  influence  upoh  the  verdict  of  the  jury." 

In  that  case,  after  the  jury  had  retired  to  deliberate  upon  its  verdict,  the 
court  received  from  it  a  written  communication  asking  the  court  to  give  the 
amount  claimed  by  the  plaintiff.  The  court  returned  its  answer  in  writing 
against  the  objection  of  the  defendant  lK>th  to  the  communication  sent  and 
to  any  communication  to  the  jury  not  in  the  presence  of  counsel.  The  judg- 
ment on  a  verdict  for  the  plaintiff  was  reversed  on  the  ground  of  such  com- 
munication. 

A  reversal  of  the  judgment  is  required  by  reason  of  the  justice  reading 
to  the  jury  during  their  deliberations,  without  the  consent  of  the  plain- 
tiff, the  original  answer  of  the  defendant,  which  had  not  been  previously 
read  to  them,  and  which  contained  statements  which  might  have  preju- 
diced the  plaintiff's  case. 

Seeley  v.  Bisgrove,  83  Hun,  293;  64  St.  Rep.  650;  31  Supp.  914. 

If  the  verdict  as  first  reported  is  irregular,  it  is  proper  for  the  court  to 
direct  the  jury  to  retire  and  make  up  a  proper  verdict. 

Jacob  V.  Watkins,  10  App.  Div.  475;  76  St.  Rep.  6;  42  Supp.  6. 

VTT.  N.  Y.  A.  C.  31 
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ilefendant  and  vrithout  his  consent,  and  answered  a  question  as  to  the 
elTect  of  a  verdict,  a  judgment  thereafter  rendered  against  such  defend- 
ant on  the  verdict  of  such  jury  must  be  reversed,  though  the  question 
asked  was  correctly  answered,  ard  the  jurors  were  not  prejudiced  there- 
by. 

Appeal  from  justice's  court 

Action  by  H.  S.  Abbott  against  Gk)ttlieb  Hockenbei^r.  From 
a  judgment  in  favor  of  plaintiff ,  defendant  appeals.    Reversed. 

e/.  W.  Barrett,  for  appellant 
C  VV.  McKay,  for  respondent 

Sutherland,  J.     The  appellant  raises  several  objections  tu 
the  proceedings  in  justice's  court,  but  I  consider  none  of  them 
tenable,  except  the  objection  that  after  the  case  was  submitted 
the  justice  entered  the  jury  room  at  the  request  of  the  jury,  but 
in  the  absence  of  the  appellant  and  without  his  knowledge  or  con- 
sent, and  answered  a  question  respecting  the  effect  of  a  verdict 
The  justice  says  in  his  affidavit,  which  is  treated  as  a  part  oi  the 
return,  that  he  was  only  asked  if  a  verdict  for  plaintiff  would 
carry  costs,  to  which  he  replied,  "Yes,"  and  he  thereupon.  left 
the  jury  room.    The  answer  was  correct,  and  it  is  not  apparent 
that  any  prejudice  came  to  the  appellant  from  the  incident    It 
would  seem,  however,  that  the  latest  decisions  are  that,  if  the 
justice  goes  to  the  jury  room  and  commimicates  privately  with 
the  jury  about  the  case  without  the  consent  of  the  parties,  the 
judgment  thereafter  rendered  must  be  set  aside,  and  it  is  not 
necessary  to  show  that  anything  was  said  unfavorable  to  the  ap- 
pellant.   This  rule  seems  to  be  founded  upon  considerations  of 
public  policy,  and  in  its  application  the  court  will  not  inquire 
whether  in  the  particular  instance   under  review  the  defeated 
party  was  injured.      It  is  said  that,  if  private  conmiunication 
were  permitted  between  judge  and  jury,  proof  of  what  took  place 
would  necessarily  have  to  be  obtained  by  the  defeated  party  from 
those  who  would  be  naturallv  reluctant  to  admit  their  own 
wrongdoing,  and  fairness  to  litigants  can  best  be  assured  if  no 
opportunity  is  afforded  for  unfair  dealing,  and  all  intercourse  be- 
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tween  judge  and  jury  concerning  the  case  be,  of  necessity,  in 
public.  This  rigid  rule  in  particular  instances  may  work  hard- 
ship, but  in  the  majority  of  cases  it  is  salutary.  In  Taylor  v. 
Betsford,  13  Johns.  487,  in  reversing  a  judgment  because  in  the 
abset'ce  of  the  parties  the  justice  had  gone  to  the  jury  room  and 
answered  some  question  about  the  case,  the  supreme  court  said, 
'Whether  the  information  given  by  the  justice  was  material,  or 
had  any  influence  upon  the  verdict,  is  a  question  which  we  will 
not  inquire  into."  In  People  v.  Linzey,  79  Hun,  23 ;  61  St.  Rep. 
240;  29  Supp.  560,  the  justice  went  to  the  jury  room,  and,  in 
reply  to  a  question,  said  the  charge  against  the  prisoner  was  petit 
larceny.  This  was  correct.  The  county  court  of  Ontario  county 
affirmed  the  conviction,  but  the  general  term.  Fifth  department, 
set  it  aside,  saying  (page  27,  79  Hun,  and  page  563,  29  Supp.), 
^^It  is  not  incumbent  upon  the  appellant  to  show  that  he  has  been 
prejudiced,  in  order  to  entitle  him  to  a  new  trial."  In  High  v. 
Chick,  81  Hun,  100 ;  62  St.  Eep.  636 ;  30  Supp.  652 ;  1  Ann. 
Cas.  1, — ^a  Genesee  county  case, — ^the  justice  entered  the  jury 
room  and  correctly  answered  a  question  concerning  the  effect  of 
a  verdict  upon  the  note  in  suit.  The  county  court  held  that  the 
answer  was  correct  and  not  misleading,  and  affirmed  the  justice. 
See  opinion,  General  Term  Cases,  vol.  739,  Rochester  Library. 
But  the  general  term  followed  People  v.  Linzey  and  Taylor  v. 
Betsford,  and  reversed  the  judgment,  saying,  "The  inile  is  very 
strict,  and  forbids  any  communication  whatever  by  the  court  to 
the  jury  after  the  cause  has  been  submitted  to  the  latter,  except 
in  open  court,  and,  where  practicable,  in  presence  of  counsel  in 
the  case."  And  these  cases  are  cited  with  approval  upon  this 
point  in  Kehrley  V.  Shafer,  92  Hun,  196;  71  St.  Rep.  539;  36 
Supp.  510,  3  Am.  Cas.  19.  The  well-known  probity  and  fairness 
of  the  justice  who  tried  this  case  furnish  assurance  that  in  this 
particular  instance  there  was  no  intention  to  influence  the  jury, 
and  the  respondent  offered  to  read  the  affidavits  of  the  jurors 
that  they  were  not  prejudiced  by  the  interview.  But  I  see  no 
way  to  sustain  the  judgment,  under  the  precedents  cited,  and 
therefore  the  judgment  is  reversed. 
Judgment  reversed. 
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VANDENBERGH  v.  MATHEWS  et  al. 

I App.  I>ii7 ;  99  8t,  Rep.  965;  65  8upp,  365} 

{Supreme  Court,  Appellate  Division,  Fourth  Department.     Hay  29,  19(M.) 

1.  Appeal  and  Erbob — Case  and  Exceptions — ^NoncK  of  Settlement— 
Signing  and  Filing  Case — ^Abandonment — Dismissal. 
Sup.  Ct.  Rule  41  providefl  that  an  appellant  shall  file  and  serve  his  print- 
ed papers  within  20  days  after  the  appeal  is  taken,  or,  if  a  case  and  ex- 

NoTB. — ^Dismissal  or  Appeal  to  Appellate  Division  fob  Default  or 

Printed  Papebs. 

Rule  41  of  the  general  rules  of  practice  prescribes  that  the  printed  papers 
in  appeals  from  non-enumerated  motions  shall  be  filed  and  served  witJiin  15 
days  after  the  appeal  is  taken.  That  is  so  dear,  there  is  no  room  for  mis- 
Uke. 

As  to  appeals  from  judgments,  however,  there  is  chance  for  confusion. 
If  the  appellant  intends  to  argue  his  apepal  on  the  judgment  roll  alone,  his 
printed  papers  must  be  filed  and  served  twenty  days  after  the  appeal  is 
taken.  If,  however,  he  desires  to  bring  all  or  parts  of  the  evidence  before 
the  appellate  court  in  a  case  or  case  and  exceptions,  he  must  commence  the 
preparation  thereof  before  his  time  to  appeal  has  entirely  run. 

He  may  wait  thirty  days  after  service  of  a  copy  of  the  judgment  with  no- 
tice of  entry  thereof  before  taking  an  appeal  (Code  of  Civil  Procedure  fff 
1341,  1351 ),  but  if  he  does  he  must  serve  his  proposed  ease  on  appeal  at  the 
same  time  with  his  notice  of  appeal. 

General  rule  of  practice,  32. 

Tlie  various  steps  between  the  service  of  the  proposed  case  and  the  filing 
of  the  settled  (unprinted)  case  and  the  times  for  taking  such  steps  are  pre- 
scribed by  general  rules,  32,  33,  and  36. 

The  twenty  days  allowed  for  printing  the  record  on  appeal  by  rule  41  does 
not  begin  to  run  till  the  filing  of  the  settled  case.  The  rule  itself  says 
"twenty  days  after  the  settlement  and  filing  of  the  case'^  but  as  the  settled 
case  need  not  be  filed  till  ten  days  after  settlement  and  until  the  expiration 
of  such  ten  days  it  cannot  be  determined  whether  or  not  the  case  will  be 
abandoned  (Rule  35),  the  term  "settlement"  in  rule  41  in  this  connectioL 
must  be  construed  to  mean  the  condition  of  being  settled  and  not  to  refer  to 
the  time  of  settlement. 

Prior  to  1806  when  rule  3^^  was  changed  the  abandonment  of  a  case  was 
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ceptions  are  desired,  within  20  days  after  the  filing  thereof.  Rule  33 
declares  that  amendments  suggested  by  the  respondent  shall  be  allowed 
unless  the  appellant  serves  notice  of  settlement  thereof.  Rult  35  re- 
quires that  a  case  and  exceptions  shall  be  signed  and  filed  by  a  referee 
within  10  days  after  its  settlement.  Held,  that  where  appellant's  case 
and  exceptions  were  settled  after  service  by  his  failure  to  give  notice 

Dismissal   of  appeal  to  Appkllatk   Division  for  Dkkault  of  Puint- 

KD  PAPi£i(8,~continued. 

not  accomplished  by  the  mere  omission  to  file  it  within  ten  days  after  set- 
tlement but  an  order  of  the  special  term  was  required  to  be  procured  by  the 
icspondent  declaring  the  case  abandoned,  before  he  could  proceed  as  though 
the  making  of  a  case  had  not  been  attempted. 

Smith  V.  Ingham  University,  76  Hun,  606;  69  St.  Rep.  437,  28  Supp.  220; 
23  Civ.  Pro.  393. 

N.  Y.  Land  Imp.  Co.  y.  Chapman,  14  Misc.  187;  70  St.  Rep.  166;  35  Supp. 
468. 

Under  rule  35  as  it  now  stands  the  abandonment  of  the  case  is  accom- 
plished, ipso  facto,  by  the  failure  to  file  it  within  ten  days  after  settlement. 

Rothschild  v.  Rio  Grande  W.  R.  Co.  9  App.  Div.  406;  76  St.  Rep.  703;  41 
Supp.  293. 

In  Gamble  v.  Lennon,  9  App.  Div.  407;  75  St.  Rep.  689;  41  Supp.  277,  it 
was  said  "where  a  party  is  liable  not  to  be  able  to  prepare  his  case  within 
the  time  required  by  the  rules,  he  should  procure  an  extension  of  time,  if 
he  has  any  good,  reason  for  asking  for  it,  and  if  he  does  not  do  so  an  infer- 
ence will  be  drawn  that  he  has  no  grounds  upon  which  to  make  such  an  ap- 
plication, and,  unless  that  inference  can  be  rebutted,  not  only  by  proof  of 
good  grounds  for  the  delay,  but  by  giving  reasons  why  an  application  for 
the  extension  of  time  was  not  made,  he  stands  in  great  jeopardy  of  having 
his  appeal  dismissed." 

In  that  case  the  appellant  had  escaped  the  dismissal  of  his  appeal  on  a 
former  motion  on  condition  that  the  printed  case  be  filed  within  a  specified 
ti*^'e.  Being  in  default  a  second  time  wihout  excuse,  his  appeal  was  dis- 
missed absolutely. 

The  applications  for  extensions  of  time  and  relief  from  defaults  as  to  steps 
in  the  preparation  of  a  case  preceding  the  filing  of  the  settled  case  should  be 
made  in  the  court  from  which  the  appeal  is  taken. 

Rothschild  v.  Rio  Grande  W.  R.  Co.  9  App.  Div.  406;  75  St.  Rep.  703;  41 
Supp.  293. 

What  is  said  here  relates  entirely  to  the  appeal-book  or  record  upon  which 
the  appeal  is  to  be  heard  and  not  to  default  in  serving  and  filing  the  printed 
points  of  counsel,  which  are  governed  by  special  rules  in  the  different  appel- 
late divisions. 

For  note  on  "Settlement  of  Case  on  Appeal",  see  5  Ann.  Cas.  287-291. 
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of  settlement  of  amendments  suggested,  and  he  failed  to  have  same  signed 
and  filed  by  the  referee  for  10  days  after  such  settlement,  his  case  and 
exceptions  were  abandoned,  and,  more  than  20  days  having  elapsed 
since  the  appeal  was  taken,  respondent  was  entitled  to  a  dismissal  of 
the  appeal. 

2.  Same — ^Relief  fbom  Defaults — Special  Teric. 

Sup.  Ct.  Rule  41  provides  that  an  appellant  must  serve  hxa  printed  pa- 
pers within  20  days  after  the  signing  and  filing  of  his  case  and  excep- 
tions. Rule  33  declares  that,  unless  appellant  gives  notice  of  settle- 
ment, amendments  suggested  by  respondent  will  be  allowed,  and  the 
case  and  exceptions  will  be  thereby  settled.  Rule  35  provides  that 
when  a  case  is  settled,  it  must  be  presented  to  the  referee  within  10  days 
thereafter  to  be  signed  and  filed.  Held,  that  where  an  appellant  has 
failed  to  give  notice  of  settlement,  or  to  have  his  case  and  exceptions 
signed  and  filed  by  the  referee  within  10  days  after  settlement^  or  to 
serve  his  printed  papers  within  20  days,  he  could  only  be  relieved  from 
his  defaults  on  motion  addressed  to  the  special  term. 

3.  Same — ^Appellate  Division — Oppobtunitt  to  Move  Fosf  Reuef. 
Where  an  appellant  served  his  case  and  exceptions,  but  failed  to  give  no- 
tice of  its  settlement,  and  suggested  amendments  were  allowed,  and 
the  case  settled,  and,  failing  to  have  it  signed  and  filed  by  the  referee 
within  10  days  thereafter,  it  was  considered  abandoned,  more  than  20 
days  having  expired  since  the  appeal  was  taken,  he  should  be  given  time 
by  the  appellate  division  to  move  the  special  term  to  relieve  him  of  his 
defaults,  before  dismissal  of  the  appeal. 

Action  by  Frank  P.  Vandenbergh  against  George  E.  Mathews 
and  others.  Motion  by  respondents  to  dismiss  the  appeal  for 
failure  to  serve  and  file  printed  papers.    Oranted  conditionally. 

Argued  before  Adahs^  P.  J.,  and  McLennan^  Spring,  Will- 
iams, and  Lauohlin,  J  J. 

H,  C.  Vandenbergh,  for  appellant 

Harrison  Osbom,  for  respondents. 

Williams,  J.  It  is  provided  by  rule  41,  afhong  other  things, 
that  the  appellant  shall  file  and  serve  the  printed  papers  within 
20  days  after  the  appeal  is  taken,  or,  if  a  case  or  case  and  excep- 
tions are  necessary,  within  20  days  after  the  filing  of  such  case, 
or  case  and  exceptions.  While  the  appellant  evidently  desires  to 
have  a  case  and  exceptions  in  the  papers,  he  has,  under  the  rules, 
abandoned  the  same.  He  served  a  proposed  case  and  exceptions, 
and  the  respondents  serv^ed  amendments  thereto.    The  appellant 
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failed  to  serve  a  notice  of  the  settlement  thereof,  and  by  reason 
of  such  failure  the  amendments  were  all  allowed.  Rule  33.  The 
case  thereupon  became  settled,  and  it  was  the  duty  of  the  appel- 
lant within  ten  days  thereafter,  to  procure  the  same  to  be  signed 
by  the  referee  and  filed,  and  the  failure  so  to  do  operated  as  an 
abandonment  of  the  case  and  exceptions.  Rule  35 ;  Rothschild 
V.  Rio  Grande  W.  Railway  Co.,  9  App.  Div.  407 ;  75  St.  Rep. 
703;  41  Supp.  293.  There  being  no  case  and  exceptions,  the 
time  to  file  and  serve  printed  papers,  under  rule  41,  expired  20 
days  after  taking  the  appeal,  and  upon  failure  to  so  file  and  serve 
papers  the  respondents  were  entitled  to  move  this  court  to  dis- 
miss the  appeal  imder  rule  41.  If  the  appellant  desires  to  be  re- 
lieved from  the  position  in  which  he  is  placed,  so  as  to  get  his 
case  and  exceptions  resettled,  signed,  and  filed,  and  make  them 
a  part  of  the  papers  on  appeal,  he  must  move  to  open  the  defaults 
with  reference  thereto,  and  such  motion  must  be  made  in  special 
tenn.  Rothschild  v.  Railway  Co.,  supra.  If  he  desires  to  have 
an  actual  settlement  before  the  referee,  he  must  move  to  be  re- 
lieved from  the  effect  of  his  failure  to  serve  a  notice  of  settle- 
ment, and  then,  after  such  resettlement  is  had,  he  must  procure 
the  case  and  exceptions  to  be  signed  by  the  referee  and  filed  with- 
in 10  days.  If  he  chooses  to  regard  the  case  and  exceptions  as 
already  settled,  and  to  have  them  signed  by  the  referee  and  filed, 
he  can  do  neither  of  these  things  imtil  he  has  procured  an  order 
opening  his  default  in  not  having  already  done  so.  Rothschild 
V.  Railway  Co.,  supra. 

Under  these  circumstances,  we  think  the  appellant  should 
have  an  opportunity  to  procure  relief  from  his  defaults;  and 
therefore  the  order  will  be  that  the  motion  be  granted,  and  the 
appeal  dismissed,  with  costs,  including  $10^  costs  of  motion,  un- 
less the  appellant  within  10  days  pays  the  $10  costs  of  motion, 
and  procures  a  written  stipulation  from  respondents  opening  the 
defaults  referred  to,  or  serves  motion  papers  for  an  order  open- 
ing such  defaults  for  the  earliest  term  practicable,  and  thereafter 
proceeds  with  due  diligence  to  have  case  and  exceptions  settled, 
signed,  and  filed.  The  time  to  file  and  serve  printed  papers  after 
such  filing  case  and  exceptions  is  provided  for  by  rule  41.  All 
concur. 
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PIGOT  V.  McKEEVER  et  al 

[92  Misc.  45;  99  8t,  Rep,  980;  65  Supp.  980.} 
(Supreme  Court,  Special  Term,  Kings  County,    June,  1900,) 

Plea^dino — Negative  Pbgonant. — Friyoutt — Judgment. 

A  reply  denying  the  allegations  of  a  counterclaim  in  the  words  of  the 
answer  is  frivolous  and  a  negative  pregnant;  and,  since  it  puts  nothing 
in  issue,  defendant's  motion  for  judgment  on  the  pleadings  should  be 
granted. 

Action  by  James  II.  Pigot  against  Edward  J.  McKeever  and 
others.  Motion  for  judgment  on  a  reply  to  a  counterclaim  as 
frivolous.     Granted, 

Note.— Negatives  Pregnant. 

A  negative  pregnant  is  such  a  form  of  denial  as  implies  an  aiHrmative  and 
is  susceptible  of  a  double  meaning.     Its  vice  is  ambiguity. 

Van  Santvoord's  Pleadings,  787. 

Denials  in  the  form  of  a  negative  pregnant  arise  (1)  when  the  allegation 
is  of  a  single  fact  with  some  qualifying  or  modifying  circumstance,  and  the 
traverse  is  in  ipsis  verbis,  using  exactly  the  same  language  and  no  more; 
and  (2)  when  the  allegation  is  of  several  distinct  and  separate  facts  or  oc- 
currences connected  by  the  copulative  conjunction,  and  the  traverse  is  in 
ipHs  verbis  of  the  same  facts  and  occurrences  also  connected  by  the  same 
conjunction." 

Ponjeroy  on  Remedies  and  Remedial  Rights,  §  CIS. 

A  denial  in  ipsis  verbis  of  allegations  containing  dates,  oonjectives  and 
disjunctives,  adjectives  and  the  like,  is  as  a  rule  consistent  with  the  substan- 
tial truth  of  the  allegations  and  is  therefore  no  denial. 

Kelly  V.  Sammis,  25  Misc.  6;  87  St.  Rep.  825;  53  Supp.  825. 

If  by  the  form  of  tne  denial  used  it  is  left  in  doubt  whether  the  party  in- 
tends to  dispute  the  fact  charged,  or  only  the  circumstances  attending  the 
fact  charged  against  him.  as,  for  instance,  the  time  and  place  of  making  a 
centre ct  and  not  the  making  of  a  contract  of  the  form  and  substance  of  the 
one  alleged,  it  is  a  defective  denial,  for  the  reason  that  it  is  pregnant  with 
the  admission  that  the  facts  alleged  are  in  part  true. 
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Motion  for  judgment  on  a  reply  to  a  counterclaim  as  frivolous. 
The  reply  to  the  counterclaim  is  in  the  very  words  of  the  coun- 
terclaim, that  the  plaintiff  "denies/ the  allegations  therein  con- 
tained in  the  following  terms :  ^That  on  or  about  the  1st  day  of 
April,  1899,  it  was  necessary  for  the  defendants  to  put  men  to 
work  under  the  contract  set  forth  under  plaintiff's  first  cause  of 
action ;  that  the  plaintiff  violated  and  made  a  breach  of  the  terms 
of  said  agreement  set  forth  in  his  first  cause  of  action,  and  on  or 
about  the  10th  day  of  April,  1899,  completely  abandoned  the 
v/ork  under  said  agreement ;  that  defendants  requested  the  plain- 
tiff to  complete  his  work  under  said  contract,  set  forth  in  his  first 
cause  of  action,  but  that  plaintiff  refused  and  failed  to  do  so; 
that  it  was  necessary  for  the  defendants  themselves  to  complete 
the  work  and  they  did  so,  and  that  the  reasonable  value  for  the 
completion  of  such  work  amounted  to  two  hundred,  thirty-nine 
and  32-:100  ($239.32)  dollars,  and  that  the  defendants  actually 
expended  this  amount  for  the  completion  of  the  work.'  " 

Negative  Pregnant, — continued. 

Pfaudler  Process  Fermentation  Co.  v.  McPherson,  20  St.  Rep.  473;  3  Supp. 
609. 

As  a  general  rule  no  issue  can  be  joined  on  a  negative  pregnant  because  the 
aflirmative  implication,  to  which  it  is  open,  destroys  the  effect  of  the  denial 
or  traverse. 

Baker  v.  Baker,  16  Barb.  54. 

In  the  case  last  cited  the  defendant  having  denied  the  commission  of  an 
assault  on  the  day  alleged  in  the  complaint  evidence  was  held  inadmissible 
on  the  trial,  offered  for  the  purpose  of  showing  that  the  assault  was  com- 
mitted by  another,  for  the  reason  that  the  commission  of  the  assault  was 
admitted  and  only  the  time  thereof  denied. 

A  denial  of  the  performance  of  services  at  the  times,  to  the  extent  or  in 
the  manner  alleged  is  a  negative  pregnant  raises  no  issue. 

Davison  v.  Powell,  16  How.  Pr.  467. 

In  this  case  the  court  intimated  that,  on  appeal  after  judgment  against  a 
defendant  on  the  merits,  such  implied  admission  might  be  permitted  to  be 
amended,  if  necessary  to  prevent  injustice. 

It  is  a  negative  pregnant,  where  the  defendant  in  his  answer  merely  "says 
that  he  denies,  etc." 

Blake  v.  Eldred,  18  How.  Pr.  240. 

The  case  last  cited  was  disapproved  by  Balcom,  J.,  in  Chapman  v.  Chap* 
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man,  34  How.  Pr.  281,  and  he  refused  judgment  on  inch  an  ai^awer  as  friv- 
olous. 

Neu  &  OUckrist,  for  plaintiff. 
Henry  P.  Keith,  for  defendants. 

Gatnob^  J.  This  is  a  frivolous  pleading.  Though  purport- 
ing to  he  a  negative  of  the  allegations  of  the  counterclaim,  it  is 
a  negative  pregnant  with  their  substantial  truth.  A  denial  in 
hsec  verba  of  the  matter  to  be  denied,  with  its  allegations  of  ''on 
or  about,"  and  its  conjunctives,  disjunctives,  adjectives,  and  so 
on,  is  consistent  with  the  substantial  truth  of  the  matter  purport- 
ing to  be  denied.  It  is  no  denial.  Kelly  v.  Sammis,  25  Misc.  6 ; 
87  St.  Eep.  825 ;  58  Supp.  825 ;  Stuber  v.  McEntee,  142  N.  Y. 
206 ;  36  N.  E.  878 ;  58  St.  Rep.  455 ;  31  Abb.  N."  C.  246.  And 
yet  this  way  of  denial  in  haec  verba  has  grown  to  be  quite  com- 
mon.   It  seems  to  have  been  started  by  a  misunderstanding  of 

Nbgativk  PBBGNAirr, — continued. 

,    A  general  denial  it  not  open  to  criticism  aa  containing  a  negatiye  preg- 
nant. 

Thompson  v.  Erie  Railway  Co.  45  N.  Y.  468. 

In  Waters  v.  Curtis,  13  Daly,  179«  it  was  said  that  a  denial  of  knowledge 
of  "each  and  every  allegation  of  the  complaint*'  was  bad  because  "each  and 
every"  was  equivalent  to  "all"  and  the  denial  was  therefore  a  negative  preg- 
nant.   The  statement  was  obiter  and  it  not  believed  to  be  weU  founded. 

In  Hoffman  v.  Susemihl,  15  App.  Div.  405;  78  St  Rep.  52;  44  Supp.  52,  In- 
graham,  J.,  said,  "A  statement  in  an  answer,  specifically  denying  a  particu- 
lar jiumbered  paragraph  of  the  complaint,  is  a  good  denial  of  that  para- 
graph; and  the  mere  fact  that  the  answer,  after  specifying  the  number  of 
the  paragraph  which  it  is  intended  to  deny,  repeats  the  allegations  of  the 
paragraph,  does  not  make  it  any  the  less  a  denial  of  the  allegations  con- 
tained therein." 

The  denials  of  the  subdivisions  of  a  complaint  which  contain  several  state- 
ments of  fact,  dates,  adjectives,  conjunctives  and  disjunctives  and  the  like, 
are  negatives  pregnant  and  frivolous  and  the  plaintiff  is  entitled  to  judg- 
ment on  the  pleadings,  unless  affirmative  defenses  are  pleaded. 

Laurie  v.  Duer,  30  Misc.  154;  05  St.  Rep.  930;  61  Supp.  030. 

In  an  action  on  a  promissory  note  a  denial  by  a  defendant-endorser  of  the 
receipt  of  due  notice  of  protest  raises  no  issue  on  that  point. 

Treadwell  v.  Hoffman,  5  Daly,  207.- 

Young  V.  Catlett,  6  Duer,  437. 
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the  meaning  of  the  learned  judge  writing  in  Baylis  v.  Stimson^ 
110  N.  Y.  631 ;  17  N.  E.  144.  But  there  was  no  intention  there 
of  introducing  such  a  vicious  practice.  The  learned  judge  was 
there  animadverting  against  denials  by  folios,  i.  e.  from  such  a 
line  in  such  a  folio  to  another  line  in  another  folio,  which  made 
it  difficult  on  the  original  pleadings  to  find  out  what  was  denied, 
and  impossible  on  the  printed  record  on  appeal  for  the  reason 
that  the  original  folioing  was  not  there  preserved.  The  denial 
here  should  have  been  simply  of  "each  and  every  allegation  in 
the  counterclaim  contained."  And  that  is  the  form  for  a  denial 
of  the  allegations  of  a  complaint,  with  the  addition  "excepting," 
etc.,  or,  varying  to  suit  the  case,  if  the  allegations  excepted  be 
more  numerous  than  those  denied,  by  denying  each  and  every- al- 
legation in  certain  numbered  subdivisions  of  the  complaint  con- 
tained, saying  nothing  of  things  not  denied.    This  is  the  proper 

Neoativb  Pbeonant, — continued. 

Denials  in  the  form  of  negatives  pregnant  do  not  necessarily  constitute 
bad  pleading,  if  under  the  circumstances  set  forth,  they  are  not  indefinite, 
imcertain  or  ambiguous. 

Parker  v.  Tillinghast,  1  St.  Rep.  206. 

The  proper  method  of  challenging  a  pleading  containing  a  negative  preg- 
nant is  by  motion  to  make  more  definite  and  certain. 

Pfaudler  Process  Fermentation  Co.  y.  McPherson^  20  St.  Rep.  473;  3 
Supp.  609. 

In  Stuber  v.  McEntee,  142  N.  Y.  200;  36  N.  E.  878;  58  St  Rep.  455;  31 
Abb.  N.  G.  246,  it  was  indicated  that  a  pleading  which  is  open  to  condemna- 
tion as  a  negative  pregnant  may  be  regarded  as  good  upon  appeal,  in  the  ab- 
sence of  a  motion  to  correct  and  make  more  certain. 

If  the  plaintiff  proceeds  to  trial  upon  an  answer  containing  a  negative 
pregnant  he  cannot  on  the  trial  claim  that  the  allegation  attempted  to  bo 
put  in  issue  by  such  denial  has  been  admitted  but  in  the  absence  of  a  motion 
to  make  the  answer  more  definite  and  certain  the  allegation  is  to  be  deemed 
controverted. 

Wall  V.  Buffalo  Water  Works  Co.  18  N.  Y.  119. 

Armstrong  v.  Danahy,  75  Hun,  405;  56  St.  Rep.  743;  27  Supp.  60. 

Schnitzer  ▼.  Gordon,  28  App.  Div.  351;  85  St.  Rep.  152;  51  Supp.  152. 

Elton  ▼.  Markham.  20  Barb.  343. 

In  Hopkins  v.  Everett,  6  How.  Pr.  159  a  demurrer  was  sustained  to  an  att- 
Bwer  which  denied  the  allegations  of  the  complaint  conjunctively. 

Likewise,  Salinger  v.  Lusk.  7  How.  Pr.  430. 
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and  scientific  way  of  pleading,  and  enables  a  trial  judge  to  as- 
certain at  a  glance  what  is  in  issue.  Flack  v.  O'Brien,  19  Misc. 
399;  77  St  Rep.  854;  43  Supp.  854;  Mitnacht  v.  Hawthorne, 
31  Misc.  378;  98  St.  Rep.  493;  64  Supp.  493,  and  cases  there 
cited. 

The  motion  is  granted,  with  $10  costs. 


SICKLES  V.  KLING. 

[.93  Ux9C.  166 J  99  St.  Rep.  SlSj  65  Supp,  51S.} 

» 

{Supreme  Court,  Special  Term,  Kings  County.    June,  1900.) 

Appeal — Form  of  Case — Tmsa  or  Action — ^Vebificatioks. 

In  preparing  a  case  on  appeal,  the  title  of  the  action  should  be  written  or 
printed  but  once«  and  nuch  matters  as  Terifications  should  be  merely 
noted,  unless  the  appeal  involves  some  point  concerning  them. 

Action  by  Emely  Sickles  against  Abram  H.  Kling.     Motion 

Note. — Form  of  Case  on  Appeal. 

The  term  "case**  as  ordinarily  used,  even  in  this  connection,  is  ambiguous, 
sometimes  designating  the  written  or  typewritten  proposed  case  and  some- 
times the  printed  record  on  appeal,  which  contains  not  only  the  settled  case 
but  the  judgment  roll,  opinion,  etc. 

If  the  papers  referred  to  in  the  case  in  the  text  whose  titles,  verifications 
^c.  could  be  omitted  are  a  part  of  the  judgment-roll  they  could  not  be  omit- 
ted. Rule  41  of  the  general  rules  of  practice  requires  a  copy  of  the  judg- 
ment-roll to  be  a  part  of  the  appeal  book. 

The  written  or  typewritten  case  must  be  in  black  ink  on  paper  of  linen 
quality  equal  in  weight  to  sixteen  pounds  to  the  double  cap  ream,  of  seven- 
teen by  twenty -eight  inches  in  size. 

S  796,  Code  of  Civil  Procedure. 

The  evidence  should  not  be  stated  in  ipsia,  verbis  nor  exhibits  printed 
at  length  unless  so  ordered  by  the  judge  or  referee. 

General  Rule  of  Practice,  34. 

Cases  in  which  the  entire  testimony  is  printed  in  ipais  verbis  will  be 
ordered  back  for  resettlement. 

Smith  V.  N.  Y.  C.  &  H.  R.  U.  Co.,  30  Hun,  144. 

McNish  V.  Bowers,  30  Hun,  214. 


NEW  YORK  ANNOTATED  CASES.  493 


1900]  Sickles  v.  Kling. 


to  settle  the  case  for  appeal  to  the  appellate  division.    Proposed 
amendments  disallowed. 

Ferdinand  E.  M.  Bullowa,  for  plaintiff. 

Charles  E.  Thorn,  for  defendant 

Gaynob^  J.  In  preparing  a  proposed  case  on  appeal  the  title 
to  the  action  should  be  written  and  printed  only  once,  and  then 
all  papers  and  proceedings  should  follow  thereunder,  and  under 
proper  subheadings.  It  is  very  useless,  and  indeed  quite  absurd, 
to  keep  on  repeating  the  title.  A  large  part  of  bulky  appeal  books 
consists  of  repetitions  of  the  title  of  the  action.  And  there  are 
many  other  things  which  can  be  omitted,  such  as  verificationsj 
and  the  like,  merely  noting  their  existence  or  substance,  unless, 
of  course,  the  appeal  involves  some  point  concerning  them.  The 
numerous  proposed  amendments  herein  to  repeat  the  title  of  the 
action  at  the  head  of  each  paper  and  so  on,  must  be  disallowed. 

Amendments  disallowed. 

FoBM  OF  Case  on  Appeal, — continued. 

A  paper  which  simply  recites  that  at  a  certain  place  therein  the  judg- 
ment-roll, notice  of  appeal  &c  are  to  be  inserted  and  sets  forth  a  proposed 
order  for  the  printing  of  the  stenographer's  minutes  is  not  a  proposed  case, 
and,  the  same  having  been  returned  by  the  respondent,  a  case  made  up  in 
accordance  therewith  will  not  be  settled  and  ordered  on  file. 

Zucker  v.  Blumenthal,  92  St.  Rep.  318;  58  Supp.  318. 

The  written  or  typewritten  proposed  case  must  be  folioed. 

General  Rule  of  Practice,  19. 

It  is  also  the  practice  to  number  the  lines  in  such  proposed  case  in  order 
to  facilitate  reference  in  the  proposition  of  amendments. 

Settlement  of  a  proposed  case  will  be  refused,  where  no  attempt  has  been 
made  to  comply  with  rule  34  and  reduce  the  evidence  to  narrative  form  and 
eliminate  all  verbiage  and  immaterial  matter. 

Donai  v.  Lutijens,  20  Misc.  221;  79  St.  Rep.  364;  46  Supp.  364. 

Orders  for  resettlement  of  cases  which  offend  against  rule  34  should  im- 
pose the  expense  of  resettlement  upon  the  attorney  personally. 

Ryan  v.  Wavle,  4  Hun,  804. 

In  Shaw  v.  Bryant,  66  Hun,  67 ;  47  St.  Rep.  227 ;  19  Supp.  618,  while  the 
court  refrained  from  ordering  a  case  which  was  merely  a  transcript  of  the 
stenographer's  minutes  back  for  resettlement,  still  it  was  ordered  that  in  the 
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event  of  the  appoUant't  uitiinftte  succcu  the  expense  of  printing  such  eut 
should  not  be  taxed  as  a  disbursement. 

At  the  time  of  this  decision  (1892)  rule  34  permitted  either  course.  la 
the  rules  of  1896,  rule  34  was  amended  by  striking  out  the  alUrnative  of 
directing  that  the  expense  of  printing  the  case  be  not  taxed  aai  a.  disburse- 
ment and  restricting  the  remedy  to  an  order  for  resettlement. 

Attaching  records  together  and  calling  the  bundle  a  case  does  not  make 
it  one. 

Campbell,  BCatter  of,  88  Hun,  374;  68  St.  Rep.  769;  34  Supp.  831. 

The  printed  case  must  be  folioed. 

General  Rule  of  Practice  43. 

The  sise,  color,  type,  and  index  of  the  printed  case  is  prescribed  by  S  796 
of  the  Code  of  Civil  Procedure  and  by  general  rule  of  practice  43. 

This  rule  will  not  permit  the  printing  in  italics  of  those  portions  of  the 
evidence  which  the  appellant  deems  favorable  to  him. 

Campbell  v.  Jughardt,  00  App.  Div.  460;  98  St  Rep.  198;  64  Supp.  198. 

In  Fuchs  V.  William  H.  Sweeney  Mfg.  Co.  34  St.  Rep.  925 ;  12  Supp.  870, 
such  a  violation  of  the  rule  was  punished  by  denying  to  the  appellant  costs 
to  abide  the  event  to  which  he  would  otherwise  have  been  entitled  upon  the 
reversal  of  the  judgment  and  an  award  of  a  new  trial. 

The  printed  case  is  required  to  be  indexed  regardless  of  its  length. 

General  Rule  of  Practice,  43. 

The  corresponding  provision  in  rule  42  of  1888  required  an  index  only 
when  the  case  exceeded  fifty  pages. 

In  the  absence  of  the  index  the  case  will  be  stricken  from  the  calendar. 

Reid  V.  New  York,  60  St.  Rep.  758;  21  Supp.  719. 

In  Foster  v.  Bookwalter,  78  Hun,  352;  60  St.  Rep.  119;  29  Supp.  116,  the 
practice  of  indicating  at  the  top  of  each  page  of  the  printed  ease  the  nature 
of  the  contents  of  the  page  was  commended. 

An  exception  taken  by  the  respondent  should  not  be  inserted,  unless  there 
is  special  reason  therefor. 

Danbey  v.  Stevens,  40  How.  Pr.  341.  s.  c.  10  Abb.  Pr.  N.  S.  39;  2  Sweeny, 
415. 
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WARN  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

[163  N.  Y.  626;  67  N.  E.  742.] 
{Court  of  Appeals.    June  22,  1900.) 

Appeal— Dismissal — Unanimous  Affibmance. 

The  court  of  appeals  will  not  dismiss  an  appeal  on  the  ground  that  it  is 
an  appeal  from  a  Judgment  of  the  supreme  court  unanimously  affirming 
a  judgment  of  the  trial  court,  where  the  record  shows  that  one  of  the 
sitting  justices,  having  the  right  to  vote,  did  not  do  so,  though  the  re- 
maining justices  concurred  in  affirming  it.* 

Appeal  from  supreme  courts  appellate  division,  fourth  de- 
partment. 

Action  by  Elias  Warn  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  Defendant  appealed  from  a  judg- 
ment of  the  supreme  court,  appellate  division  (97  St  Rep.  1118 ; 
63  N.  Y.  Supp.  1118),  ai&rming  a  judgment  for  plaintiff,  who 
moved  to  dismiss  the  appeal.  •     Motion  denied. 

This  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  it  is 
an  appeal  from  a  judgment  unanimously  affirming  a  judgment 
in  an  action  to  recover  damages  for  personal  injuries.  The  ac- 
tion has  been  three  times  tried,  and  has  been  once  before  this 
court.  167N.Y.  109;61N.E.  744.  The  plaintiff  was  a  car  in- 
spector in  the  employ  of  the  defendant  and  was  injured  by 
having  his  head  squeezed  between  the  bumpers  of  cars  while 
he  was  inspecting  theuL  The  negligence  claimed  is  that  the 
defendant  failed  to  promulgate  and  enforce  rules  for  the  pro- 
tection of  car  inspectors  while  in  the  performance  of  their  duties. 
The  original  judgment  of  the  appellate  division  recited  that  its 
decision  was  imanimous.  That  court  thereafter  granted  leave  to 
the  defendant  to  appeal  to  the  court  of  appeals,  but  upon  the  con- 


*For  note  on  "Unanimous  Decision  of  Appellate  Division/'  see  ante,  pp. 
229-232. 
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dition  that  no  questions  as  to  the  correctness  of  the  exceptioDs 
taken  to  the  testimony  adduced  upon  the  trial,  or  to  the  charge 
or  refusals  to  charge  of  the  trial  judge,  should  be  raised  in  this 
court ;  the  reason  of  such  restriction  being  that  no  such  questions 
were  raised  or  considered  in  the  appellate  division.  The  plain- 
tiff's attorneys  heretofore  served  upon  the  attorneys  for  the  de- 
fendant papers  upon  a  motion  to  dismiss  the  appeal,  which  mo- 
tion was  noticed  for  hearing  before  this  court  on  June  4th.  The 
hearing  of  this  motion  was  stayed,  by  an  order  made  by  Judge 
Vann,  to  give  the  defendant  an  opportunity  to  apply  to  the  ap- 
pellate division  for  an  amendment  of  its  judgment.  That  ap- 
plication was  made  and  granted,  and  the  judgment  of  the  appel- 
late division  now,  in  part,  recites :  "Ordered,  Justice  McLei?- 
I7AN  sitting,  but  not  voting,  and  the  remaining  four  judges  con- 
curring, that  the  said  judgment  so  appealed  from  be  affirmed." 

HiscocJc,  Doheny,  Williams,  &  Cowie,  for  appellant. 

Jenney  <t  Marshall,  for  respondent. 

Webneb,  J.  (after  stating  the  facts).  This  is  not  a  imani- 
mous  affirmance.  The  cases  of  Harroun  v.  Brush  Electric 
Light  Co.,  152  N.  Y.  212 ;  46  K  E.  291 ;  38  L,  R.  A.  615,  and 
McDonnell  v.  New  York  Cent.  &  H.  Eailroad  Co.,  159  N.  Y. 
524;  53  N.  E.  1127,  are  not  in  conflict  with  this  decision.  In 
the  former  case  the  record  recited  four  justices  as  sitting,  and 
they  all  concurred.  In  the  latter  case  all  the  justices  compos- 
ing the  court  heard  the  argument,  but  one  of  them  died  before  it 
was  decided.  In  this  case  one  of  the  sitting  justices  did  not  vote, 
although  he  had  the  right  to  do  so.  The  motion  should  be  denied, 
with  $10  costs. 

Pabkeb^  C.  J.,  and  O'Bbisn^  Babtlstt^  Vann^  Landon. 
and  CuLLEN,  J  J.,  concur. 

Motion  denied. 
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NEWMAN  V.  MAYEK. 

[62  App.  Div,  209;  99  Bi.  Rep.  294;  So  Supp,  294-] 

{Supreme  Court,  Appellate  Divieiony  Second  Department,    June  12,  1900.) 

Decision  of  Court — Statement  op  Grounds — Judgment. 

Under  the  requirement  of  Code  Civ.  Pro.  §  1022,  that  the  decision  state 
concisely  the  grounds  on  which  the  issues  have  been  decided,  a  decision 
merely  directing  judgment,  without  any  statement  of  grounds,  will  not 
support  a  judgment. 

Appeal  from  Putnam  comity  court. 

Action  by  Augustus  S.  Newman  and  others,  executors  of  Al- 
len G.  Newman,  deceased,  against  Thomas  M.  Mayer,  im- 
pleaded. From  an  order,  so  far  as  it  denied  said  defendant's  mo- 
tion to  set  aside  the  decision  and  judgment,  he  appeals.  Rp- 
versed. 

Note. — Form  of  Decision  of  Court,  or  Report  of  Referee,  after  Trial 

OF  Issues  of  Fact. 

This  question  is  of  interest  principally  because  of  the  introduction  of 
what  is  called  the  short  decision,  which  was  first  provided  for  by  the  amend- 
ment of  1804  to  S  1022  of  the  Code  of  Civil  Procedure. 

Prior  to  June  1,  1894,  the  requirements  of  the  Code  as  to  the  form  of  the 
decision  were  as  follows: 

"The  decision  of  the  court  or  the  report  of  the  referee,  upon  the  trial  of 
the  whole  issue  of  fact,  must  state  separately  the  facts  found,  and  the  con- 
clusions of  law;  and  it  must  direct  the  judgment,  to  be  entered  thereupon. 
In  an  action  where  the  costs  are  in  the  discretion  of  the  court,  the  decision 
or  report  must  award  or  deny  costs;  and,  if  it  awards  costs,  it  must  desig- 
nate the  party  to  whom  costs,  to  be  taxed,  are  awarded." 

§  1022  of  the  Code  of  Civil  Procedure. 

In  1804  a  clause  was  introduced  giving  the  court  or  the  referee  the  option 
of  making  separate  findings  as  formerly  or  of  making  what  is  now  termeii  a 
short  decision.  Since  that  time  the  section  has  stood  substantially  as  it 
is  now,  viz.: 

VII.  N.  Y.  A.  0  32 
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A  rgued  before  Goodbich,  P.  J.,  and  Babti-ett,  Woodward, 
]IiR>cHB£BO^  and  Jenks,  JJ. 

U,  Huffman  Browne,  for  appellant. 

Merritt  E.  Haviland,  for  respondents. 

WiLLABD  Bartlett,  J.  The  paper  in  this  action  which  is 
called  a  "decision"  is  simply  a  direction  for  judgment,  and  noth- 
ing more.  There  is  no  attempt  to  state  the  facts  found  and  the 
conclusions  of  law,  and  it  is  evident  that  the  learned  county 
jiKJge  intended  to  render  the  other  sort  of  decision  prescribed  in 
bcotion  1022  of  the  Code  of  Civil  Procedure,  "stating  concisely 
the  grounds  upon  which  the  issues  have  been  decided,"  and  di- 
recting the  judgment  to  be  entered  thereon.  The  trouble  is  that 
he  has  utterly  neglected  to  comply  with  the  requirement  that 
lie  should  state  the  grounds  upon  which  the  issues  have  been  de 

Form  op  Dbcimon  op  Court,  ok  Rbport  of  R*  fbreb,  aftkr  TriaI' 

OP  IflSUBs  op  Fact, — coniinued. 

"The  decision  of  the  court  or  the  report  of  the  referee,  upon  the  trial  of 
the  whole  issues  of  fact,  may  state  separately  the  facts  found  and  the  con- 
clusions of  law,  and  direct  the  judgment  to  be  entered  thereon,  or  the  court 
or  referee  may  file  a  decision  stating  concisely  the  grounds  upon  which  the 
issues  have  been  decided  and  direct  the  judgment  to  be  entered  thereon, 
which  decision  so  filed  s^all  form  part  of  the  judgment  roll.  In  an  action 
where  the  costs  are  in  the  discretion  of  the  court,  the  decison  or  report  must 
award  or  deny  costs,  and  if  it  awards  costs,  it  must  designate  the  party  to 
whom  the  costs,  to  be  taxed,  are  awarded.  Whenever  judgment  is  entered 
on  a  decision  which  does  not  state  separately  the  facts  found,  the  defeated 
party  may  file  an  exception  to  such  decision,  in  which  case,  on  an  appeal 
from  the  judgment  entered  thereon  upon  a  case  containing  exceptions,  the 
appellate  division  of  the  supreme  court  shall  review  all  questions  of  fact 
and  of  law,  and  may  either  modify  or  affirm  the  judgment,  or  order  appealed 
from,  award  a  new  trial,  or  grant  to  either  party  the  judgment  which  the 
facts  warrant.*' 

S  1022  of  the  Code  of  Civil  Procedure. 

At  the  same  time  ( 1894)  that  the  amendment  of  S  1022  was  enacted  provid- 
injv  for  the  short  decision,  §  1023  of  the  Code  of  Civil  Procedure,  providing 
for  the  submission  of  requests  for  findings  and  requiring  the  court  or  ref- 
eree t.o  pass  upon  such  requests,  was  repealed. 
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cided.  No  matter  how  concisely  they  were  stated,  a  decision 
stating  the  grounds  would  doubtless  be  sufficient  to  form  a  basis 
for  the  judgment,  but  he  has  omitted  to  set  them  forth  at  all,  and 
this  omission  induced  the  defendant  to  make  the  motion  now  un- 
der consideration.  In  a  case  where  evidence  has  been  taken  we 
are  of  the  opinion  that  a  judgment  by  direction  of  a  court  or 
referee  finds  no  support  in  a  decision  under  section  1022  of  the 
Code  of  Civil  Procedure,  which  contains  neither  any  findings 
nor  any  statement  whatever  of  the  grounds  upon  which  the  issues 
have  been  decided.  The  requirements  of  that  section  in  tliis  re- 
spect are  not  merely  formal,  but  relate  to  a  matter  of  substance. 
They  manifest  the  purpose  of  the  legislature  that  the  parties  to 
a  lawsuit  which  is  tried  by  a  referee  or  a  judge  without  a  jury 
shall  be  informed,  to  some  extent  at  least,  of  the  reasons  which 

Form  of  Decision  of  Court,  or  Rbport  of  Rbfbrsb,  after  Trial 

OF  Ibsubs  of  Fact, — continued. 

Both  of  these  changes  went  into  effect  June  I,  1894.  The  grounds  of  the 
decision  of  the  issues,  which  section  1022  authorizes  to  be  concisely  stated, 
as  a  substitute  for  separate  findings,  must  be  regarded  as  containing  state- 
ments of  those  facts  which  the  trial  judge  or  referee  deems  to  be  established 
by  the  evidence. 

Bomeisler  v.  Forster,  154  N.  Y.  229;  48  N.  £.  534. 

In  Shaffer  v.  Martin,  20  App.  Div.  304;  80  St  Rep.  992;  46  Supp.  992, 
Follett,  J.,  said :  "The  repeal  of  section  1023  and  the  amendmfent  of  section 
1022  were  to  remedy  the  practice  (which  had  grown  into  an  abuse)  by  the 
attorneys  of  litigants  asking  courts  and  referees  to  pass  on  evidentiary 
facts,  on  facts  simply  relevant  to  the  issue«  instead  of  on  the  facts  in  is- 
sue— the  facts  upon  the  existence  of  which  the  right  or  liability  of  the  lit- 
igants in  the  action  depends.  It  was  not  intended  to  relieve  trial  courts 
from  deciding  the  issues  of  fact  and  law — those  upon  the  existence  of  which 
the  right  or  liability  of  the  litigants  depends — and  from  disclosing  how 
those  issues  were  decided.  The  facts  found,  and  the  conclusions  of  law,  need 
not  be  separately  stated,  but  the  issues  of  fact  and  law^.as  above  defined, 
roust  be  decided,  and  the  decision  must  disclose  how  they  are  decided,  other- 
wise it  is  impossible  to  state  concisely  the  grounds  on  which  the  issues  were 
decided. 

''Section  1022,  as  amended,  commands  the  appellate  division,  in  case  the 
decision  concisely  states  the  grounds  upon  which  the  issues  have  been  de- 
cided, to  review  all  questions  of  fact  and  law,  and  authorizes  that  tribunal 
to  modify  or  affirm  the  judguent  or  order  appealed  from,  award  a  new  trial, 
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have  led  to  the  determination  reached.  The  obligation  to  give 
these  reasons  either  in  the  form  of  findings  of  fact  and  conelu- 
bions  of  law  or  in  a  concise  statement  of  the  grounds  upon  which 
the  issues  have  been  decided  is  conducive  to  a  degree  of  care  in 
the  consideration  and  disposition  of  the  cause  which  might  not 
otherwise  always  be  observed ;  and  carelessness  might  soon  come 
to  be  the  rule,  instead  of  the  exception  in  the  determination  of 
equity  cases,  if  all  the  judge  had  to  do  at  the  end  of  the  trial  was 
to  direct  the  judgment  to  be  entered  without  disclosing  why.  In 
his  well-known  history  of  the  Criminal  Law  of  England,  Mr. 
Justice  Stephen,  in  arguing  that  trial  by  a  judge  without  a  jury 
may  be  made  completely  just  in  almost  every  case,  says: 

"Juries  give  no  reasons,  but  judges  do  in  some  cases,  and 
ought  to  be  made  to  do  so  formally  in  all  cases  if  juries  were  dis- 
pensed with.  This  in  itself  is  a  security  of  the  highest  value  for 
the  justice  of  a  decision.    A  unskilled  person  may,  no  doubt,  give 

POHM  OF  DbCISION  OP  CoURT,   OR  REPORT  OF  KsFKREB,   AFTER  TrIAL 

OF  IssuBS  OF  Fact, — contiuued. 


or  grant  to  either  party  the  judgment  which  the  facts  warrant.  But  this 
provision  wus  not  intended  to  relieve  trial  courts  and  referees  from  deter* 
mining  the  essential  issues,  and  from  disclosing,  by  their  decisions,  how  the 
issues  were  determined,  and  thus  cast  the  burden  on  the  appellate  divisions 
of  so  deciding  and  stating  the  issues  of  fact  and  law  that  the  judgment 
can  be  reviewed  by  the  court  of  appeals.  The  appellate  division  cannot  see 
the  witnesses  face  to  face  and  hear  them  testify,  and  ordinarily  is  not  as 
well  qualified  to  determine  and  state  the  facts  as  the  trial  courts.  One  of 
the  grievances  sought  to  be  remedied  by  the  constitution  of  184G  was  the 
taking  of  testimony  in  equity  cases  before  masters,  and  leaving  the  isa^ues 
to  be  decided  by  tribunals  which  had  never  seen  or  heard  the  witnesses. 
Section  10  of  article  6  provided:  *The  testimony  in  equity  cases  shall  be 
taken  in  like  manner  as  in  cases  at  law/  which  provision  is  contained  in 
section  3  of  article  6  of  the  present  constitution.  It  is  of  little  use  to  de- 
cide issues  of  fact  or  of  law  unless  it  be  disclosed  how  they  are  decided. 
If  the  practice  adopted  in  this  case  is  to  prevail,  the  evil  of  allowing  tri- 
bunals, who  have  not  heard  the  witnesses^  to  decide  and  state  the  issues  oi 
fact,  will  be  restored,  not  only  in  equitable  actions  but  in  legal  ones  as 
well." 

Since  the  amendment  of  1894  to  f  1022  of  the  Code  of  Civil  Procedure  a 
trial  court  is  without  power  to  find  facts,  at  the  request  of  a  party,  not 
embraced  within  the  decision  signed,  and,  in   case  such    findinsrs   are  mafle 
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bad  reasons  for  a  sound  conclusion,  but  it  is  nearly  impossible 
for  the  most  highly  skilled  person  to  give  good  reasons  for  a  bad 
conclusion." 

The  case  of  Shaffer  v.  Martin,  20  App.  Div.  804 ;  80  St.  Kep. 
092 ;  46  Supp.  992,  appears  to  be  precisely  in  point  The  de- 
cision there,  like  the  decision  here,  merely  directed  the  judgment 
to  be  entered,  and  the  appellate  division  in  the  Fourth  depart- 
ment, speaking  through  Mr.  Justice  FoUett,  said  that  the  judg- 
ment must  be  vacated,  and  the  case  remitted  to  the  special  term 
for  decision  by  the  judge  who  tried  it*     In  so  doing  the  court 

Form  of  Decision  of  Codrt,  or  Report  of  Referee,  after  Trial 

OF  Issues  of  Fact, 'Continued. 

which  are  inconsistent  with  those  contained  in  the  signed  decison,  they  will 
be  disregarded  on  appeal. 

O'Brien  v.  Buffalo  Traction  Co.  86  St.  Rep.  322;  52  Supp.  322. 

After  the  trial  of  issues  joined  by  the  return  to  a  writ  of  certiorari,  find- 
ings should  be  made,  or  a  decision  stating  the  grounds  upon  which  the 
issues  have  been  decided,  and  a  mere  formal  dismissal  of  the  writ  is  irregu- 
lar. 

People  V.  Buffalo,  39  App.  Div.  245;  91  St.  Rep.  261;  57  Supp.  261. 

A  judgment  entered  upon  a  mere  direction  of  a  dismissal  of  the  complaint 
at  the  close  of  the  evidence  of  both  parties  will  be  reversed  because  of  the 
absence  of  any  decision  of  the  court  before  which  the  trial  was  had. 

Lemien  v.  Lemien,  16  App.  Div.  264;  78  St.  Rep.  674;  44  Supp.  674. 

In  Shaffer  Y.  Martin,  20  App.  Div.  304;  80  St.  Rep.  992;  46  Supp.  992, 
the  appellate  division  vacated  a  judgment  entered  upon  a  short  decision 
which  stated  no  grounds  for  the  same  and  remanded  the  case  to  the  special 
term  for  a  proper  decision  by  the  justice  who  tried  it,  and  indicated  that 
such  course  was  the  proper  practice. 

A  statement  at  the  close  of  an  opinion  rendered  by  the  judge  who  tried 
the  case  that  the  plaintiff  is  entitled  to  judgment  for  a  certain  amount  is 
not  such  a  decision  as  will  support  a  judgment. 

HaU  V.  Beston,  13  App.  Div.  116;  77  St.  Rep.  304;  43  Supp.  304. 

Reynolds  v.  ^tna  Life  Ins.  Co.  6  App.  Div.  254;  39  Supp.  885. 

An  indorsement  on  the  cover  of  the  summons  and  complaint,  after  the 
trial  of  issues,  as  follows,  "Judgment  of  foreclosure  and  sale«  with  defi- 
ciency judgment"  will  not  support  a  final  judgment. 

Osborne  v.  Heyward,  40  App.  Div.  78;  91  St.  Rep.  542;  57  Supp.  542. 

Likewise,  of  an  endorsement  as  follows,  ''Complaint  dismissed  with  costs, 
Judgment  may  be  entered  accordingly." 

McManus  v.  Palmer,  13  App.  Div.  403;  77  St.  Rep  601;  43  Supp.  601. 
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treated  the  direction  for  judgment  standing  by  itself  as  no  de- 
cision at  all.  The  suggestion  is  made  here,  as  it  was  made  there^ 
that  the  pleadings  showed  what  were  the  essential  issues  which 
must  have  been  determined ;  to  which  we  answer,  in  the  language 
of  Judge  FoUett  in  the  case  cited : 

"If  it  be  said  that  the  pleadings  can  be  resorted  to  for  the  pur- 
pose of  ascertaining  the  issues,  the  answer  is  that,  under  our 
modem  system  of  pleadings  and  the  practice  which  prevails, 
they  frequently  do  not  state  all  the  essential  issues  tried  end  de- 
termined and  embrace  many  that  were  not  determined." 

The  order  of  the  county  court,  so  far  as  it  refused  to  vacate  the 
decision  and  judgment,  should  be  reversed,  leaving  the  county 
judge  at  liberty,  however,  to  make  and  file  a  decision  in  compli- 
ance with  section  1022  of  the  Code  of  Civil  Procedure,  and  to 
direct  the  entry  of  a  judgment  thereon  without  taking  further 
evidence  in  the  action. 

Order  of  the  county  court  of  Putnam  county,  so  far  as  it  re- 
fuses to  vacate  the  decision  and  judgment^  reversed,  with  $10 
costs  and  disbursements.    All  concur. 
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ACTION'. 

See  Depositions. 
See  Discontinuance. 

ADOPTION. 

Coftscnt  of  parents  —  necessity. — 
Adoption  Laws  1873«  c.  630,  $11,  de- 
clares that,  whenever  a  child  has  been 
abandoned,  the  person  maintaining  it 
may  adopt  it,  without  the  consent  of 
its  parent,  within  six  months  from  the 
time  such  person  obtained  custody  of 
the  child.  Held  that,  since  the  limita- 
tion in  such  section  only  applied  where 
the  child  was  abandoned  after  its  en- 
actment, a  person  maintaining  a  child 
abandoned  previous  to  the  adoption  of 
the  statute  was  entitled  to  adopt  it 
without  the  consent  of  the  parent, 
though  proceedings  therefor  were  not 
begun  within  the  time  limited.  Von 
B^dc  V.  Thomsen,  33. 

Objections  to  proceedings — presence 
of  parties — recitals  of  order. — ^An  ob- 
jection to  a  proceeding  for  the  adoption 
of  a  child  that  the  agreements  for  its 
adoption  were  not  executed  in  the  pres- 
ence of  the  judge  before  whom  the  pro- 
ceedings were  had  is  immaterial,  where. 
by  the  order  entered,  the  judge  himself 
certifies  that  the  persons  adopting  the 
child  appeared  before  him,  that  the 
child  was  present,  and  that  such  par- 
ties executed  the  necessary  consents. 
Von  Beck  v.  Thomsen,  33. 

Rights  of  adopted  child — inheritance 
— trusts. — Laws  1873,  c.  830,  as  amend- 
ed by  Laws  1887,  c.  703,  prescribing  the 
proceeding  for  adoption,  declares  (sec- 
tion 10)  'that  a  child  when  adopted 
shall  have  all  the  rights  of  the  relation 
of  parent  and  child,  including  the  right 
of  inheritance,  except  that,  as  to  the 
limitation  over  of  property  in  trust  de- 
pendent on  the  foster  parent  dying 
without  heirs,  such  child  shall  not  be 
deemed  to  sustain  such  relation  to  such 
parent  as  to  defeat  the  rights  of  re- 
maindermen.    Hcldy   that  a   policy  di- 


recting payment  to  the  wife  of  insured, 
and,  on  ner  death  before  insured,  to  her 
children,  for  their  use,  does  not  create 
a  trust,  within  such  exception,  since  on 
the  death  of  the  wife  the  survivlnf* 
children  took  a  vested  interest  in  the 
poHcy,  not  as  beneficiaries  of  a  trust 
but  as  the  persons  for  whom  the  con- 
tract was  made.  Von  Beck  v,  Thom- 
sen, 33. 

Right  to  insurance  for  benefit  of  chil- 
dren.—Vndor  Laws  1873,  c.  830,  S  10, 
as  amended  by  Laws  1887,  c.  703,  pro- 
viding that  a  child,  when  adopted,  snail 
sustain  towards  the  person  adopting  it 
the  relation  of  parent  and  child,  and 
shall  have  all  the  rights  of  that  rela- 
tion, including  that  of  inheritance,  a 
child  adopted  after  the  issuance  of  a 
policy  payable  to  its  foster  mother,  and 
on  her  death  to  her  children,  is  entitled 
to  share  with  the  other  children  on  the 
happening  of  the  contingency.  Von 
Beck  V.  Thomsen,  33. 

Jurisdiction  of  surrogate's  court — 
charitable  institution. — Under  Laws 
1896,  c.  272,  §§  65,  67,  providing  that 
the  surrogate  and  the  county  court 
shall  have  concurrent  jurisdiction  over 
the  adoption  of  children  made  from  or- 
phan asylums  or  charitable  institu- 
tions, the  surrogate  has  jurisdiction 
over  the  adoption  of  a  child  made  from 
the  superintendent  of  the  ptxvr. 
Trimm,  Matter  of,  293. 

Revocation — effect. — Where  an  order 
of  adoption  has  been  set  aside  by  the 
surrogate's  court,  the  status  of  the 
child  is  the  same  as  if  no  proceedings 
of  adoption  had  ever  been  had.  Trimm, 
Matter  of,  293.    ' 

Surrogate — concun-cn  t  jurisdiction. 
Under  Laws  1896,  c.  272,  §  67,  giving 
the  surrogate  and  the  county  court  con- 
current jurisdiction  to  make  and  re- 
voke orders  in  adoption  jh-oceedings, 
the  surrogate's  court  has  no  authority 
to  revoke  an  order  of  adoption  made  by 
the  county   court,   as  by  making   such 
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appointment  the  jurisdiction  of  the 
county  court  became  conclusive. 
Trimm,  Matter  of,  293. 

Note. — ^Adoption  of  Children.  .33-38 

a.  Statutes, 

h.  The  relation — Evidence. 

c.  Right  of  partiee. 

ALIMONY. 

See  Contempt. 

Soe  Divorce  and  Separation. 

AMENDMENT. 

See  Costs. 
See  Judgment. 
See  Pleading. 

APPEAL. 

To  Court  of  Appeals — leave — retro^ 
action. — The  Constitution,  Art.  6,  8  Or 
provides  that  appeals  may  be  taken  to 
the  Court  of  Api>eals,  as  of  right,  only 
from  judgments  or  orders  entered  on 
decisions  of  the  Appellate  Division  fi- 
nally determining  actions  or  proceed- 
ings, but  that  the  Appellate  Division 
may  allow  an  appeal  on  any  question 
of  law  which  in  its  opinion  ought  to  be 
reviewed  by  the  Court  of  Appeals.  De- 
fendant served  a  notice  of  appeal  from 
tin  order  not  a  final  order  in  a  special 
proceeding.  Subsequently  he  obtained 
an  order  allowing  an  appeal.  Heldf 
that  tlie  notice  of  appeal  was  a  nullity 
and  the  appeal  was  properly  dismissed. 
Steamship  Kiohmond  Hill  Co.  v.  Sea- 
ger,  125. 

— condition  precedent. — Code  Civ. 
Proc.  §  1325,  which  provides  that  an 
appeal  to  the  court  of  appeals  from 
an  order  must  be  taken  within  60 
days  after  service  of  a  copy  of 
the  order  appealed  from  on  the  at- 
torney of  the  party  adversely  affected 
thereby,  does  not  authorize  an  appeal 
from  an  order  not  a  final  order,  with- 
out the  previous  allowance  of  an  ap- 
peal by  the  Appellate  Division. 
Steamship  Richmond  Hill  Co.  v.  Sea- 
jrer,  125. 

Note. — Time  to  Appeal  to  Court 
OF  Appkals 125-130 

a.  In  general, 
h.  How  limited. 

—certified  questions — extent  of  re- 
i?iew. — On   a4)i)euJ    upon   certified  ques- 


tions the  answer  of  the  court  of  appeals 
will  be  limited  to  the  questiona  as 
raised  by  facta  disclosed  by  the  record 
and  the  questions  certified  will  be  con- 
strued so  as  to  ezdnde  any  abstract 
proposition  included  therein.  Robinson, 
Matter  of,  28. 

Note. — CEtfriFiCATioN    of    Ques- 
tion TO  Court  of  Apeaxjs 28-30 

'  DiamissiU — unanimaus  affirmance. — 
The  court  of  appeals  will  not  dismiss 
an  appeal  on  the  ground  that  it  is  an 
appeal  from  a  judgment  of  the  supreme 
court  unanimously  affirming  a  judg- 
ment of  the  trial  court,  where  the  rec- 
ord shows  that  one  of  the  sitting  jus- 
tices, having  the  right  to  vote,  did  not 
do  so,  though  the  remaining  juBtices 
concurred  in  affirming  it.  Warn  t.  N. 
Y.  Cent  &  H.  R.  R.  Co.  495. 

Appellate  divi9%(m — judges — porttci- 
pation  in  deciMon, — Under  Code  Civ. 
Pro.  9  46,  as  amended  by  Laws  1897,  e. 
268,  providing  that  "a  judge  other  than 
a  judge  of  .  .  .  the  appellate  divi- 
sion .  .  .  shall  not  decide  or  take 
part  in  the  decision  of  a  question, 
which  was  argued  orally  in  the  court, 
when  he  was  not  present  and  sitting 
therein  as  a  judge,"  a  judge  of  such 
court  may  participate  in  the  decision 
ment.  Wittleder  v.  Citizens  Electric 
though  he  did  not  hear  the  oral  argu- 
Illum.  Co.  229. 

— unanimous  decision. — ^A  decision  of 
a  court  is  none  the  less  unanimous  be- 
cause a  judge  who  heard  the  oral  argu- 
ment became  disqualified  before  the  de- 
cision. Wittleder  v.  Citizens  Electric 
Ilium.  Co.  229. 

Note. — ^What  is  Unanimous  Deci- 
sion OF  Apellate  Division. 229-232 

Form  of  case — titles  of  action — verifi- 
cations. — In  preparing  a  case  on  appeal, 
the  title  of  the  action  should  be  written 
or  printed  but  once,  and  such  matters 
as  verifications  should  be  merely  noted, 
unless  the  appeal  involves  some  point 
concerning  them.  Sickles  v.  Kling, 
492. 

Note. — Form  of  Case  on  Appeal 
492-494 

Case  and  exceptions — notice  of  -settle- 
fnent — signing  and  filing  case — oban- 
donment — dismissal. — Sup.  Ct.  Rule  41 
provides  that  an    appellant  shall   file 
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and  serve  his  printed  papers  within  20 
days  after  the  appeal  is  taken,  or,  if  a 
cas^  and  exceptions  are  desired,  within 
20  days  after  the  filing  thereof.  Rule 
33  declares  that  amendments  suggested 
by  the  respondent  shall  be  allow^  un- 
less the  appellant  serves  notice  of  set- 
tlement thereof.  Rule  35  requires  that 
a  case  and  exceptions  shall  be  sifiped 
and  filed  by  a  referee  within  10  days 
after  its  settlement.  Held,  that  where 
appellant's  case  and  exceptions  were 
settled  after  service  by  his  failure  to 
give  notice  of  settlement  of  amend- 
ments suggested,  and  he  failed  to  have 
same  signed  and  filed  by  the  referee  for 
10  days  after  such  settlement,  his  case 
and  exceptions  were  abandoned,  and, 
more  than  20  days  having  elapsed  since 
the  appeal  was  taken,  respondent  was 
entitled  to  a  dismissal  of  the  appeal. 
Vandenberg  v.  Mathews,  484. 

Relief  from  defaults — special  term, — 
Sup.  Ct.  Rule  41  provides  that  an  ap- 
pellant must  serve  his  printed  papers 
within  20  days  after  the  signing  ana  fil- 
ing of  his  case  and  exceptions.  Rule  33 
declares  that,  unless  appellant  gives  no- 
tice of  settlement,  amendments  suggest- 
ed by  respondent  will  be  allowed,  and 
the  case  and  exceptions  will  be  thereby 
settled.  Rule  35  provides  that  when  a 
case  is  settled,  it  must  be  presented  to 
the  referee  within  10  days  tnereafter  to 
be  signed  and  filed.  Held,  that  where 
an  appellant  has  failed  to  give  notice  of 
settlement,  or  to  have  his  case  and  ex- 
ceptions signed  and  filed  by  the  referee 
within  10  days  after  settlement,  or  to 
serve  his  printed  papers  within  20  days, 
he  could  only  be  relieved  from  his  de- 
faults on  motion  addressed  to  the  spe- 
cial term.  Vandenberg  v.  Mathews, 
484. 

—opportunity  to  move  for  relief,-^ 
Where  an  appellant  served  his  case  and 
exceptions,  but  failed  to  give  notice  of 
its  settlement,  and  suggested  amend- 
ments were  allowed,  and  the  case  set- 
tled, and,  failing  to  have  it  signed  and 
filed  by  the  referee  within  10  days  there- 
after,  it  was  considered  abandoned, 
more  than  20  days  having  expired  since 
the  appeal  was  taken,  he  should  be  giv- 
en time  by  the  appellate  division  to 
move  the  special  term  to  relieve  him  of 
his  defaults,  before  dismissal  of  the  ap- 
peal.   Vandenberg  v.  Mathews,  484. 


Note. — ^Dismissal  of  Appeal  to 
Appellate  Division  fob  De- 
fault OF  Fbinted  Papebs.  .484-485 

Submission  of  controversy, — On  the 
submission  of  a  controversy  on  agreed 
facts,  the  court  is  not  entitled  to  draw 
any  inference  as  to  the  parties'  inten- 
tion as  to  the  legal  effect  of  their  con- 
tract, but  it  must  be  construed  accord- 
ing to  its  terms.  American  Box  Ma- 
chine Co.  V.  Zentgraf,  182. 

Question  of  fact — conflicting  iesti- 
mony. — The  decision  of  a  question  of 
fact  by  a  referee  on  conflicting  testi- 
mony should  not  be  disturbed.  Nugent 
V.  Metropolitan  St.  Ry.  Co.  193.  . 

Case  on  appeal — insertion  of  evi' 
dcnce, — ^An  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  on  the 
minutes  raises  the  questions  whether 
the  verdict  is  excessive  or  contrary  to 
the  evidence,  and  hence,  where  plain- 
tifr  recovered  for  injuries,  he  is  entitled 
to  have  all  the  evidence  showing  the  ex- 
tent of  the  injury,  and  the  time  he  was 
disabled  thereby,  inserted  in  the  case  on 
appeal.  Gibson  v.  Metropolitan  St.  Ry. 
Co.  455. 

Certificate  as  to  completeness  of  evi- 
dence— review  of  facts. — ^A  certificate 
that  a  case  on  appeal  contains  all  the 
evidence  only  has  place  and  effect  where 
it  serves  as  the  only  notice  that  review 
of  the  facts  is  sought,  and  is  therefore 
unnecessary  on  an  appeal  from  a  judg- 
ment on  a  verdict  of  the  jury  and  from 
an  order  denying  a  new  trial  on  the 
minutes,  since  such  an  appeal  raises  the 
question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  and  is  no- 
tice that  the  facts  will  be  reviewed. 
Qibson  v.  Metropolitan  St.  Ry.  Co.  455. 

Note. — Cebtification  of  Com- 
pleteness OF  Evidence  in  Case 
ON  Appeal 455-464 

a.  Necessity  of  certificate, 

1.  Judgments  on  decisions  or 

reports. 

2.  Judgments  on  verdicts, 

b.  Form  of  certificate, 

c.  Practice — Amendment, 

3{otion  for  reargument. — Where  the 
commissioner  of  excise,  admitting  the 
correctness  of  a  decision,  asks  for  a  re- 
argument  on  appeal  for  the  reason  tliat 
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he  did  not  appear  upon  the  argument 
of  the  case,  but  submitted  his  points, 
and  failed  to  notice  the  objection  that  a 
forfeiture  of  a  tax  certificate  could  only 
follow  a  criminal  conviction,  and  omitr 
ted  to  present  any  argument  or  author- 
ities upon  the  subject,  and  that  such  a 
construction  of  the  statute  will  greatly 
embarrass  him  in  the  administration  of 
the  law,  it  will  not  be  granted,  but  the 
court  will  not  regard  itself  as  conclud- 
ed by  what  has  been  stated  in  the  opin- 
ion whenever  a  case  involving  the  same 
question  arises.    Lyman,  Matter  of,  26. 

ATTORNEYS. 

Diaharment — evidence, — In  proceed- 
ings to  disbar,  evidence  of  grave  mal- 
Sractioe,  for  which  an  attorney  may  bo 
isbarred  for  life,  should  establish  ffuilt 
beyond  a  reasonable  doubt.  Mashbir, 
Matter  of,  1. 

Note. — Disbabment     or     Attob- 
NETS 1-8 

a.  Orounds. 

b.  Procedure. 

c.  Evidence. 

d.  Punishment, 

e.  Restoration, 

Suspension — false  affidavits, — An  at^ 
tomey  who,  on  disputed  taxation  of 
costs,  deposes  positively  to  what  he 
knows  to  be  untrue,  or  without  person- 
al knowledge  or  verification  of  the 
facts,  recklessly  deposes  to  what  is  in 
fact  untrue,  should  be  suspended  from 

Sractice,  especially  when  his  previous 
epositions  as  to  the  same  matters  had 
been  challenged.    Mbshbir,   Matter   of, 

1. 

Compensation — servtoes  under  as- 
signment  by  court. — Under  Code  Cr. 
Proc  §  308,  as  amended  by  Laws  1897, 
c.  427,  which  provides  that,  where  the 
court  assigns  counsel  to  defend  one  ac- 
cused of  a  crime  punishable  with  death, 
the  court  in  which  the  defendant  is 
tried,  or  in  which  an  appeal  is  finally 
determined,  may  allow  counsel  a  rea- 
sonable fee,  not  exceeding  $500,  which 
allowance  shall  be  a  charge  on  the 
county  in  which  the  indictment  is 
found,  an  attorney  who  defended  a  per- 
son accused  of  murder,  and  to  whom 
the  trial  court  awarded  $500  as  com- 
pensation for  his  services,  is  not,  on  the 
case  being  appealed  to  the  court  of  ap- 
peals, entitled  to  an  additional  allow- 


ance  for   services   therein.    People   v. 
Coler,  119. 

Note.— ^Compensation      of      Ab- 
siGXED  Counsel 119-124 

a.  In  criminal  caaes. 

b.  In  actions  m  forma  pauperis. 

Re-assignment — appeal. — ^The  denial 
of  the  application  of  the  accused,  inter- 
mediate the  conviction  and  appeal,  fof 
a  change  of  attorneys  and  the  continu- 
ance of  the  attorney  originally  assigned, 
does  not  amount  to  a  re-assignment,  so 
as  to  give  him  the  status  of  a  newly  as- 
signed counsel  to  prosecute  the  appeal. 
Peoplcv.  Coler,  119. 

Negligence  in  conduct  of  caee — liahUr 
iiy  to  client.— To  a  complaint  for  dam- 
ages for  the  breach  of  an  agreement  not 
to  be  performed  within  a  year,  whiA 
did  not  disclose   whether   the  contract 
was  oral  or  in  writing,  defendant's  at- 
torney pleaded  a  denial  of  the  contra^ 
under  which   answer   according  to  the 
practice  recognized  by  the  decisions  of 
the  state  courts  for  over  60  years,  Uie 
statute  of  frauds  was  available  as  a  de- 
fense, if  the  evidence  disclosed  a  con- 
tract within  the  statute.     It  was  held 
in  said  action,  however,  by  the  court  of 
appeals,  contrary   to  the    former  deci- 
sions of  the  same  court,  that  the  stat- 
ute of  frauds,  to  be  available  as  a  d^ 
fense,  must  be  specially   pleaded,  and 
judgment  went  against  the  defendant 
because  of  the  omission  to  make  such 
plea.    Held,    that  since  such  decision 
made  a  radical  change  in  the  syston  of 
pleading,  which  the  attorney  could  not 
reasonably   have   anticipated,   he    was 
not  guilty  of  negligence  in  the  »M^{f 
of   the   defense.    Patterson   v.   PoweJJ, 
381. 
Note. — ^Negligence  of  Attobnets 

a.  What  constitutes. 

b.  Remedies  of  client. 

1.  Action  against  attorney. 

2.  Defense     and    counfercUum 

to  action  by  attorney  jor 
services. 

3.  Substitution    of    attorn^ 

and  denial  of  provision  for 
payment  for  services. 

c.  Liability  to  third  persons. 

d.  Damages, 

Lien — money    impounded   to    aectfrt 
aZimonv.— Where  the  attorney  for  a  di- 
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Yorced  wife  secured  an  order  requiring 
the  husband  to  deposit  one-third  of  the 
surplus  arising  from  a  foreclosure  sale 
of  his  property  with  the  chamberlain 
to  secure  her  right  of  dower,  and  also 
to  d^osit  a  sum  to  secure  the  payment 
of  alimony,  he  is  not  entitled  to  a  lien 
on  such  funds  for  his  services,  the 
funds  not  being  the  property  of  his  cli- 
ent.    Mooney  y.  Mooney,  257. 

Note. — Attobnet's  Lien  on  Ali- 
MONT 267-258 

Lien — surrogate's  decree. — Irrespect- 
iye  of  8  66  of  the  Code  of  Civil  Proced- 
ure, which  regulates  attorney's  liens,  an 
attorney  has  a  lien  upon  a  decree  ob- 
tained in  a  surrogate's  court  for  serv- 
ices rendered  in  (Obtaining  such  decree. 
Began,  Matter  of,  165. 

Enforcement  by  surrogatee  court. — 
The  surrogate's  court  has  jurisdiction 
to  allow  and  enforce  an  attorney's  lien 
for  services  against  a  decree  procured 
therein.     Regan,  Matter  of,  165. 

Note. — ^Attobnet's  Lien  in  Sur- 
rogate's CouB^ 165-167 

Note. — ^Liabilitt  of  Attorneys 
FOB  Disbubsements 398-401 

BILLS  AND  NOTES. 

Notice  of  protest — service  on  agent. — 
Service  of  notice  of  protest  on  the  agent 
of  an  indorser  on  a  draft  was  sufficient 
to  charge  the  latter  where  the  agent 
was  authorized  by  power  of  attorney  to 
make  and  indorse  drafts,  checks,  etc., 
and  acted  as  general  agent  for  defend- 
ant in  all  his  business  with  plaintiff 
bank,  and  had  full  charge  of  all  his 
dealings  with  the  bank,  and  indorsed 
the  draft  in  suit  for  his  principal.  Per- 
sons V.  Kruger,  100. 

— proof  of  service, — In  an  action 
against  the  indorser  of  a  draft,  proof 
that  the  notice  of  dishonor  which  was 
returned  to  plaintiff  bank,  to  which  the 
draft  had  been  negotiated  by  defendant, 
was  mailed  to  defendant  in  the  usual 
course  of  the  bank's  business,  is  suffi- 
cient to  justify  a  finding  of  service  of 
notice,  where  defendant  was  not  sworn 
as  a  witness,  and  did  not  file  an  affidavit 
that  no  notice  was  received  pursuant  to 
Code  Civ.  Proc.  §  923,  making  a  nota- 
rial certificate  of  service  of  such  a  no- 
tice presumptive  evidence  of  the  facts 
certified  unless  defendant  files  an  affi- 


davit of    denial.    Persons  v.   Kruger, 
100. 

Note. — Service  of  Notioe  of  Pro- 
test AND  DiSHONOB. 100-115- 

a.  Mode  of  Service. 

1.  Oral  notice. 

2.  Written  notioe  to  party — 

Modes  of  service. 

3.  Service  upon  agent, 

4.  Service  where  party  is  dead, 

5.  Service  upon  partners, 

6.  Service  upon  parties  joint- 

ly liahle, 

7.  Service  upon  bankrupt, 

b.  Time  of  service. 

c.  Foreign    bills    and   notes — Con- 

flict of  laws. 

Notarial  certificate— admissibility  in 
evidence. — Under  the  statute  of  Penn- 
sylvania providing  that  the  protesta^ 
and  attestations  of  notaries  public, 
properly  certified  by  them,  in  respect  to 
the  dishonor  of  all  bills  and  notice  to- 
the  drawers  or  indorsers  thereof,  may 
be  read  in  evidence  as  proof  of  the  facts 
stated  therein,  the  certificate  of  a  no- 
tary in  Pennsylvania  is  admissible  to 
prove  protest  for  nonpayment  and  no- 
tice in  that  state  in  an  action  against 
an  indorser  brought  in  New  York.  .  Per- 
sons V.  Kruger,  100. 

BILLS   OF   PARTICULARS. 

Courts  not  of  record — order  of  court 
— not  demanded  until  trial — effect. — 
Codt  Civ.  Pro.  §  2942,  provides  that, 
when  issue  is  joined  in  a  court  not  of 
record,  the  court,  on  request,  may  re- 
quire the  adverse  party  to  exhibit  his 
account  or  demand,  and  state  the  na- 
ture thereof,  and,  on  failure  to  comply 
with  such  order,  the  party  may  be  pre- 
cluded from  giving  evidence  of  such 
parts  of  the  account  or  demand  as  have 
not  been  exhibited.  Held,  that  where 
defendant,  being  sued  for  money  loaned, 
alleged  in  his  answer  a  claim  for  serv- 
ices greater  than  plaintiff's  demand, 
and  plaintiff  made  no  demand  nor  re- 
quested any  order  of  the  court  to  be 
made  requiring  a  bill  of  particulars  of 
defendant's  demand  until  defendant 
undertook  to  introduce  evidence  there- 
of, it  was  error  to  exclude  the  evidence. 
De  Gregori  v.  Saitta,  369. 

Note. — Bills  of  Particulars  in 
Courts  not  of  Record 369-371 
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CASE   AND   EXCEPTIONS. 
See  Appeal. 

CHATTEL  MORTGAGE. 
See  Conditional  Sale. 

CHILDREN. 

See  Adoption. 

See  Divorce  and  Separation. 

CODE  OF  CIVIL  PROCEDURE. 

§14 228 

I  14,  fubd.  4 2ian. 

M» 234 

§  66 166n.,  166n.,  168,  170,  171 

fi  111..209n.,  210n.,  211n.,  212,  213, 

214,  254n. 

§  190 127n. 

9  191,  subd.  1 30n.,  127n.,  29n. 

)  191,  tubd.  2 29n.,  229n.,  232n. 

S  191,  subd.  4 231n. 

9  220 229n. 

§  230 229n. 

§  460 122n. 

i   463 123n. 

9  465 123n. 

9  467 123n. 

8  516 286,  287n. 

9  525 374n.,  375n. 

9  626 374n. 

9  546 98n. 

9  576,  subd.  3 211n. 

9  644 225 

9  723 83n. 

9  779 269,  276n.,  276n.,  278n. 

9  784 125n. 

9  834 345,  346,  348,  358 

9  836..343n.,  346,  347,  347n.,  350, 

359,360,361 

9  860 336n. 

9  865 336n. 

9  870 157n. 

9  871 157 

9  872,  subd.  6 156 

9  876 157,  158n. 

9  923 109 

9  987,  subd.  2 263 

9  1019 173n.,  174,  175,  175n. 

9  1022 98n. 

9  1044 264 

9  1325 126n.,  130 

9  1337 231n. 

9  1338 415 

9  1577 80 

9  1579 75n.,  80 

9  1769 236n..  256n. 

9  1771 243n.,  249,  300,  302.  307 

I  1772 251n. 


9  1773 2521L 

9  1835 145,  163n. 

9  1836 145,  151n.,  153n. 

9  1879 258n. 

9  2253 163 

9  2269 228 

9  2281 220n. 

9  2284 220n. 

§  2436 28511. 

9  2463 25811. 

9  2481,  subd.  11 171 

9  2528 171 

9  2563 171 

9  2657 32,  33 

9  2561 31,  33 

9  2718 152n. 

9  2942 369n.,  372 

9  2952 306 

9  2957 363n.,  364n.,  367 

9  2961 136 

9  3070 140 

9  3156 314n.,  316,  316n.,  317,  318 

9  3208 317n 

9  3228,  subd.  1 73n 

9  3264 80n 

9  3322 132n.,  135,  136,  137 

9  3328 133 

9  3329 134 

CODE  OP  CRimNAL  PROCEDURE. 
9  308 121n.,  123 

CONDITIONAL  SALE. 

Right  to  reclaim  property — icat«€r  5y 
suit  for  price — notes, — ^Where  it  is 
agreed  that  the  giving  of  notes  In  pay- 
ment for  machinery  shall  not  affect  the 
retention  of  the  title  to  the  machineir 
in  the  seller  until  such  notes  are  paid, 
the  seller  does  not  abandon  his  right  to 
reclaim  the  property  by  an  unsuccess- 
ful attempt  to  collect  the  notes  by  suit 
American  Box  Machine  Co.  v.  Zentgnif, 
182. 

Note. — Effect  of  Suit  fob  Prick 
ox  Title  Undeb  Conditional 
Sale 182-192 

a.  Aa  to  vendee. 

b.  Aa  to  tranaferee. 

Foreclosure — oonditiontU  lease — filing 
— converaion. — ^Plaintiff  sold  R.  curtain 
machinery,  taking  a  lease  thereon, 
which  provided  that  the  title  was  to  re- 
main in  him  until  the  notes  were  paid. 
This  lease  was  filed  as  a  chattel  mort- 
gage, which  continued  it  in  force,  as 
notice  to    third  parties,  for   one   year 
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from  the  date  of  filing.  No  refiling 
was  had.  R.  ffave  defendant  a  chattel 
mortgage  on  this  machinery,  which  he 
filed  before  the  expiration  of  that  year. 
The  mortgage  was  foreclosed,  and  de- 
fendant purchased  the  machinery  at 
the  sale.  Plaintifif  had  no  notice  of  the 
mortgage,  but  demanded  the  property 
from  defendant,  who  at  the  time  of  the 
sale  was  notified  that  R.  was  not  the 
owner  of  the  machinery.  Held,  plain- 
tiff could  maintain  an  action  for  con- 
version of  the  machinery,  although  he 
had  not  refiled  his  lease  after  the  expir- 
ation of  the  year,  as  defendant's  right 
to  the  property  arose  under  his  mort- 
gage, and  not  merely  as  a  purchaser  at 
the  sale.  American  Box  Machine  Ck). 
Y.  Zentraf,  182. 

CONSTITUTION. 

Art.  6,  8  2 229n 

Art.  6,  §  9 128,  230n 

CONTEMPT. 

Nonpayment  of  alimony — imprison^ 
ment. — ^Imprisonment  for  three  months 
for  failure  to  pay  temporary  alimony 
granted  by  an  order  pendente  lite  is  no 
bar  to  imprisonment  for  nonpayment  of 
alimony  awarded  by  the  final  decree. 
Reese  y.  Reese,  209. 

Buocessive  puniakmenta.  An  impris- 
onment of  defendant  for  contempt  un  an 
interlocutory  order  before  judgment 
will  not  prevent  his  subsequent  impris- 
onment for  disobedience  to  final  judg- 
ment in  the  same  action,  under  Code 
Oiy.  Pro.  §  111,  which  provides  that 
''the  prisoner  shall  not  again  be  impris- 
oned upon  a  like  process  issued  in  the 
same  action  or  arrested  in  any  action 
upon  any  judgment  under  which  the 
same  may  have  been  granted;"  "pro- 
-  0688,''  as  there  used,  referring  to  pro- 
cess after  final  judgment.  Reese  v. 
Reese,  209. 

Note. — ^Dubatiok    of     Imprison- 
ment IN  Civil  Aotion.  ....  .209-211 

F  lae  atcearing. — ^A  litigant's  false 
sweuring  will  justify  a  finding  that  he 
18  guilty  of  contempt  of  court.  Bern- 
heimer  v.  Kelleher,  216. 

Fine, — ^In  an  action  for  plaintiff's  in- 
terest in  property  that  defendant  had 
fraudulently  transferred,  a  fine  imposed 
on  defendant,  of  the  amount  of  a  judg- 
.  ment  secured  by  plaintiff,  together  with 


the  supplementary  costs,  on  finding  him 
^ilty  of  contempt  for  false  swearing, 
IS  not  excessive,  where  the  value  of  the 
property  transferred  exceeded  the  judg- 
ment.   Bernheimer  v.  Kelleher,  216. 

Note. — Pebjuby     as      Contempt 
216-222 

a.  Statutea, 

b.  What  perjury   conatitutea  oon- 

tempt, 

c.  Oonatitutionality  of  proceedinga 

to  puniah, 

d.  Extent  of  puniahment. 

Power  to  puniah — miaoonduot  of 
aheriff— adjudication, — Code  Civ.  Pro. 
§  2281,  provides  that  one  accused  of  a 
civil  contempt  may  be  punished  "if  it  is 
determined  that  he  has  committed  the 
offense  charged,"  etc.,  and  that  it  was 
calculated  to  or  did  defeat,  impair,  im- 
pede, or  prejudice  the  rights  or  reme- 
dies of  the  complaining  party,  etc. 
Held,  that  where  a  sheriff  charged  with 
official  misconduct  in  refusing  to  exe- 
cute an  attachment  denied  the  charge 
on  return  of  the  order  to  show  cause 
why  he  should  not  be  punished  therefor, 
and  the  record  on  appeal  from  an  or- 
der fining  him  for  official  misconduct 
failed  to  show  any  adjudication  that  he 
had  committed  the  offense,  or  that 
plaintiff's  rights  were  in  any  manner 
impaired  by  nis  acts,  the  order  impos- 
ing such  fine  will  be  reversed.  Dailey 
V.  Fenton,  222. 

CONVERSION. 
See  Conditional  Sale. 

COSTS. 

Partition — power  of  referee. — ^A  ref- 
eree, before  whom  the  issues  in  a  par- 
tition action  are  tried,  has  no  power  to 
award  costs  by  his  report.    Wells  v. 
Vanderwerker,  73. 

Discretion  of  Court — trial, — Code 
Civ.  Proc.  §  1579,  authorizing  a  court, 
on  entry  of  final  judgment  confirming  a 
sale  in  partition,  to  direct  that  the 
costs  and  expenses  of  any  trial,  refer- 
ence, or  other  proceeding  in  the  action 
be  paid  out  of  the  share  of  any  party 
in  uie  proceeds,  does  not  justify  a  judg- 
ment requiring  payment  of  the  costs  of 
the  trial  of  an  issue  of  plaintiff's  title 
in  partition,  raised  by  defendant,  where 
plaintiff  was  successful,  out  of  the  en- 
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tire  prooeeda  of  the  sale  of  the  land,  but 
ftuch  costs  should  be  paid  from  the 
shares  of  the  defendants  who  caused  the 
litigation.    Wells  v.  Vanderwerker,  73. 

^NoTE. — Costs  in    Partitiox    Ac- 
tions  73-81 

a.  In  general. 

b.  To  gwurdian  ad  Ktem, 
c  Additional  aUowanoe, 

Ewecutore  and  adminietraiors — dia^ 
jmted  claim, — ^Under  the  Code  prior  to 
amendment  of  September  1,  1895,  now 
embraced  in  Code  Civ.  Proc.  I  1836,  al- 
lowing costs  affainst  executors  where 
parent  of  claims  "was  unreasonably 
resisted  or  neglected,"  the  recovery  of 
the  full  amount  sued  for  in  an  action 
-on  a  claim  against  an  estate  formally 
rejected  by  the  executors  does  not  show 
that  payment  thereof  was  unreasonably 
resisted  or  neglected,  so  as  to  entitle 
the  plaintiff  to  costs.  Ehrenreich  y. 
Lichtenbergf  142. 

.Under  the  Code  prior  to  amend- 
ment of  September  1,  1895,  now  em- 
braced in  Code  Civ.  Proc.  |  1836,  allow- 
ing costs  against  executors  where  they 
have  "refuMd  to  refer  the  claim  as  pre- 
scribed by  law,"  an  offer  by  a  claimant 
to  refer  his  claim  against  an  estate, 
without  any  action  by  the  executors,  ex- 
•cept  a  mere  formal  rejection  of  the 
claim,  does  not  amount  to  a  refusal  to 
refer  it.,  so  as  to  entitle  him  to  costs 
<)n  a  judgment  recovered  thereon.  Eh- 
renreich V.  Lichtenberg,  142. 

Note. — Costs  on  Dxsputcd 
Claims  against  Deckdbnts'  Es- 
tates  142-153 

a.  Preaentmefit  of  claim. 

b.  Unreasonable  resistance   or  ne- 

glect of  payment. 

c.  Costs  against  executor  or  admin- 

istrator personally. 

d.  Failure  to  file  consent  to  refer 

or  reserve. 

e.  Practice — How    costs    axoarded 

and  am^Hint. 

Motion  costs. — ^Motion  costs  ffranted 
to  a  party  in  the  municipal  court 
should  be  included  in  his  judgment  or 
set  off  against  the  costs  of  the  success- 
ful party.    Farber  v.  Flauman,  267. 

Pay  men  t — stay. — ^NonjMiyment  of 
costs  imposed  as  a  condition  of  an  ad- 
journment sought  by  a  defendant  does 
jiot  impair  his  right  to  take  part  in  the 


trial  on  the  adjonraed  day.  Farbtr  v. 
Flauman,  267. 

Municipal  oouri9  of  New  Yeek. 

Code  Civ.  Proc.  (  779,  providing  Isr 
staying  proceedings  of  a  party  default- 
ing in  payment  of  eoets,  naa  no  appli- 
cation to  the  mnnicipsil  court  of  Mew 
York  City.    Farber  v.  Flauman,  267. 

Note. — Stat  for  Konpatment  of 
Costs 267-279 

a.  Cost  in  former  aetion. 

1.  When      stay      granted — In 

general—Identity. 

2.  Intermediate     transfer    of 

cause  of  action. 

3.  Different  trihunoL 

4.  Practice. 

b.  Costs  in  same  ocfton. 

1.  When  stay  becomes  opera- 

tive. 

2.  What  proceedings  stayed. 

3.  Waiver. 

Condition  to  amendment — payment — 
retaxation. — ^Where  costs  are  awarded 
against  defendant,  as  a  condition  of 
leave  to  file  an  amended  answer,  plain- 
tiff, having  received  the  costs,  cannot 
again  tax  the  same  costs  on  finally  sne- 
ering in  the  action.  Cahill  ▼.  New 
York,  320. 

Note. — ^Taxation  or  Costs   Pbe- 
vionsLT  Paid  as  IteMS 320-328 

a.  When  paid  by  party  finaUy  sue- 

cessful. 

b.  When  paid  by  party  findUy  un- 

successful. 

COURTS. 

See  Adoption. 
See  Pleading. 

Jurisdiction — nonresident  trustess. — 
The  supreme  court  has  jurisdiction  of 
an  action  by  a  resident  of  another  stats 
against  trustees  under  a  will  residing 
in  England,  where  service  of  summons 
can  be  had  upon  them,  to  recover  the 

Srice  of  land  in  another  state  purchased 
y  their  testator  in  his  lifetime.  .Bel- 
den  V.  Wilkinson,  48. 

Note. — Jdbisdiotion  ov  Subjbct- 
Matteb 4S-5'i 

a.  Scope  of  note — References. 

h.  In  generals-Consent — Waiver^ 

Costs. 
c  Foreign  lands. 
d.  Foreign  personal  torts. 
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DECISION. 
See  Trial. 

DEPOSITIONS. 

Examination  before  commencement 
of  action — ffrounda. — ^A  statement  of 
facts  by  an  applicant  for  the  examina- 
tion of  a  witness  before  the  commence* 
raent  of  an  action,  showing  that  it  is 
important  that  he  should  know  what 
the  witness  would  te8tif7^to,  and  that 
he  cannot,  with  safety,  bring  the  action 
until  he  is  thus  advised,  does  not  dis- 
close circumstances  rendering  it  neces- 
sary for  his  protection  that  the  witness' 
testimony  should  be  perpetuated,  as  is 
required  by  Code  Civ.  Pro.  {  872,  subd. 
6.    White,  Matter  of,  154. 

.Code  Civ.  Pro.  §§  871-876,  au- 
thorizing the  taking  of  deppsitions  of 
witnesses  whose  testimony  is  material 
in  an  action  about  to  be  brought,  does 
not  enable  one  to  take  the  deposition  of 
a  witness  to  determine  whether  he  has 
a  cause  of  action  against  a  certain  per- 
son.    White,  Matter  of,  154. 

Examination  of  defendant  before  suit 
brought, — ^Under  Code  Civ.  Pro.  §  870, 
authorizing  an  adverse  party  to  take 
the  deposition  of  a  person  whom  he  ex- 
pects to  make  a  party  to  an  action,  be- 
fore suit  brought,  an  order  may  be 
granted  to  the  plaintiff  to  examine  a 
person  against  whom  he  intends  to 
bring  an  action  to  obtain  facts  neces- 
sary to  draw  his  complaint.  Darling, 
Matter  of,  452. 

Affidavit  —  requisites. — Under  Code 
Civ.  Pro.  9  872,  providing  that  one  de- 
siring to  take  a  deposition  where  no  ac- 
tion IS  pending  shall  make  an  affidavit 
giving  the  names  and  addresses  of  ex- 
pected parties  to  the  action,  that  the 
expectea  defendants  are  of  full  age,  and 
that  the  testimony  sought  is  material 
and  necessary,  where  an  affidavit  failed 
to  state  that  the  expected  defendants 
were  of  full  age  and  the  affidavit  was 
made  by  the  attorney,  and  did  not  dis- 
close why  plaintiff  did  not  make  it,  or 
that  the  facts  sought  were^not  within 
his  knowledge,  leave  to  take  the  depo- 
sition should  have  been  refused.  Dar- 
ling, Matter  of,  452. 

Note. — ^Examination  of  Pabtt  ob 
Witness  in  Proposed  Action.  154-160 

a.  References, 


b.  Statutes  and  rules. 

c.  The    right     to    examination-^ 

Scope, 

d.  Affidavits— 'Practice,  etc, 

DISBUKSEMENTS. 
See  Attorneys. 

DISCONTINUANCE. 

Discretion  of  court. — ^An  application 
for  leave  to  discontinue  an  action 
brought  by  a  creditor  against  receivers 
of  the  debtor  was  properly  refused, 
where  the  proceedinf^  on  the  part  of 
the  plaintiff  plainly  indicated  either  an 
attempt  to  annoy  and  harass  the  de- 
fendants, or  an  effort  to  obtain  a  prior- 
ity over  other  creditors  by  conmiencing 
anotiier  proceeding  in  another  state. 
Kruger  v.  Persons,  425. 

Note. — Right    or    Plaintdt    to 
Discontinue  Action .425-451 

a.  Before  appearance. 

b.  After  appearance, 

1.  In  general. 

2.  Change  of  law  or  practice 

pending  trial, 

3.  Infancy, 

4.  Insolvency  or  bankruptcy, 

5.  Mistake, 

6.  En  autre  droit, 

7.  Statute  of  limitations, 

8.  Without  knowledge  or  oon^ 

sent  of  attorneys. 

9.  Condemnation  proceedings, 
10.  Divorce. 

c.  After  counterclaim  interposed, 

d.  Terms. 

DISCOVERY. 
See  Depositions. 

DISMISSAL. 

See  Judgment. 
See  Appeal. 

DISPUTED  CLAIM. 

See  Costs. 

DIVORCE  AND  SEPARATION. 

Service  of  summons — identification. 
— The  server  of  a  summons  identified 
defendant  from  a  photograph,  and  the 
person  served  admitted  his  name  to  be 
the  same  as  defendant's,  and  the  f»rver 
was  told  by  a  third  person  wluo  was 
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present  at  the  service  that  the  person 
served  was  defendant.  Held,  that  the 
identification  was  insufficient.  Randall 
V.  Randall,  45. 

Note. — Identification     of     Db- 

ITNOANT    ON     SeBVICB    OF     SUli- 

HONS  IN  Matrimonial  Actions 
45-40 

Alimony. — In  an  action  for  divorce 
the  only  evidence  of  defendant's  circum- 
stances was  the  opinion  of  the  officer 
who  served  the  summons  that  he  must 
earn  $25  or  $30  per  week.  He  was  not 
sure,  however,  tliat  defendant  held  a 
position,  but  merely  said  that  he  was 
apparently  employed  as  bookkeeper  or 
cashier  for  a  company  named.  Held, 
no  evidence  on  which  to  base  the 
amount  of  alimony  to  be  allowed.  Ran- 
dall V.  Randall,  45. 

—  hu8hand*9  liability. — ^An  attor- 
ney may  maintain  an  action  against  a 
1  isband  for  services  rendered  the  wife 
i'l  a  suit  for  separation.  Wood  v. 
Wood,  236. 

—  separation — oouneel  feet. — ^Plain- 
tiff  in  an  action  for  separation  alleged 
defendant's  sbusive  language,  threats, 
insufficient  support;  also  neelect  of  her 
during  illness.  It  appeared  that  she 
was  in  very  bad  health,  and  in  need,  and 
that  the  police  court  had  refused  her 
alimony  because  her  husband  had  of- 
fered her  a  home.  Held,  under  these 
circumstances,  and  in  view  of  the  fact 
that  her  suit  for  separation  made  it  im- 
possible for  her  to  live  with  her  hus- 
band, that  this  was  a  proper  case  for 
the  granting  of  alimony  and  counsel 
fee  by  the  supreme  court.  Wood  v. 
Wood,  236. 

KoTB. — ^Alimony  and  Ck>UNBKL 
Fees  in  Action  fob  Sepabation 
236-257 

a.  Temporary  alimony, 

1.  In  general, 

2.  Eetahliehment  of  marriage. 

3.  Agreemente. 

4.  Rule  in  New  York  City, 
6.  Duration. 

b.  Permanent  alimony. 

c  Counsel  fees  and  ewpenaea. 

d.  Amount. 

e.  Modification. 

f.  Enforcement. 

1.  In  general. 

2.  Security  and  sequestration. 


3.  Contempt, 
g.  Practice. 

1.  In  general. 

2.  Institution  of  proceedings. 

3.  Appeal. 

Judgment — modification  of  alimony. 
— ^After  a  judgment  disposing  of  the 
question  of  the  amount  of  alimony  to 
be  paid,  and  the  conditions  under  which 
it  shall  be  paid,  without  any  reserva- 
tion of  power  to  modify  it,  it  cannot  be 
modified  b^  insertion  of  such  a  reser- 
vation.   Livingston  v.  Livingston,  178. 

Note. — Modification   of    Decbeb 
AS  to    Aumont 179-179 

Custody  of  children. — Where  plaintiff 
obtained  a  divorce  on  the  ground  of  the 
wife's  adultery,  which  charge  was  based 
on  the  fact  that  she  had  obtained  a  de- 
cree of  divorce  in  a  foreign  jurisdiction, 
and  had  remarried,  a  decree  granting 
her  the  custody  of  the  children — ^two 
daughters,  aged  II  and  7  years — ^will 
not  be  disturbed  when  it  appears  that 
the  wife  is  a  proper  person  for  their 
custody,  no  other  misconduct  than  her 
remarriage  being  shown,  and  that  she 
has  a  comfortable  home  for  them,  and 
has  long  had  the  care  and  expense  of 
their  living  and  education,  and  that 
they  are  much  attached  to,  and  wiah  not 
to  be  separated  from,  her,  while  the 
husband  has  less  means,  has  no  home 
provided  for  the  children,  and  had 
never  shown  a  strong  desire  for  their 
companionship.  Osterhoudt  v.  .Oster- 
houdt,  300. 

Note. — Custody  of  Chiij>ben  aft- 
EB  DivoBOE  OB  Sepabation.  .300-303 

a.  The  statute. 

b.  In  general — Jurisdiction, 

c.  Agreements  of  parents. 

d.  Modification. 

e.  Remedies  to  obtain  custody. 

f.  Death  of  custodian. 

g.  Ap2>eal--Discretion. 

EVIDENCE. 

Agency — res  gestcs. — ^Where  an  at- 
torney brings  to  plaintiff,  to  be  printed, 
a  manuscript  purporting  to  be  his  ar- 
gument as  defendant's  attorney  in  a 
lawsuit,  he  is  presumed  to  be  acting 
as  agent,  and  not  as  principal;  and,  to 
show  his  authority  to  order  the  work  as 
agent,  admissions  and  declarations  of 
an  officer  of  defendant  made  to  plain- 
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tiir*8  employee  during  progress  of  the 
work  are  admissible,  as  part  of  the  res 
gestae.  Livingston -Middleditch  Co.  v. 
N.  Y.  College  of  Dentistry,  398. 

Rebutting  inference  from  bills  ren- 
dered,— The  plaintiff,  having  printed 
the  argument  of  defendant's  attorney  in 
a  lawsuit,  manuscript  for  which  was 
brought  to  plaintiff  by  the  attorney, 
may  rebut  the  inference  that  it  extend- 
ed credit  therefor  to  the  attorney,  and 
not  to  defendant,  arising  from  its  hav-- 
ing  sent  the  bill  directly  to  the  attor- 
ney, by  evidence  explaining  why  it  did 
so.  Livingston-Middleditch  Co.  v.  N. 
Y.  College  of  Dentistry,  398. 

Books  of  account — foundation  for  ad- 
mission,— ^Evidence  in  an  action  for 
merchandise  sold  and  delivered  that 
plaintiff's  books  of  account  contain  a 
correct  statement  of  the  merchandise 
sold  and  delivered  to  defendant  within 
the  dates  in  (juestion;  that  they  were 
kept  by  his  wife  from  memoranda  fur- 
nished by  him ;  that  plaintiff  personally 
delivered  nearly  all  the  merchandise 
covered  by  the  account  against  defend- 
ant; that  one  of  his  customers  was  in 
the  habit  of  settling  with  him  by  his 
books,  in  reliance  on  his  honesty,  and 
that  another  customer  settled  with  him 
according  to  plaintiff's  books  and  his 
own,  and  always  found  them  to  be  cor- 
rect,— is  a  sufficient  foundation  for  the 
admission  of  the  books  in  evidence. 
Smith  V.  Smith,  470. 

Note. — ^Books  of  Account  as  Evi- 
dence  470-480 

a.  Jn  General. 

b.  Keeping  a  clerk. 

c.  Originality  of  entries. 

d.  Authentication, 

e.  Loans,  payments,  dates,  etc. 

Physician  —  privileged  communica- 
tion— waiver — infants. — The  word  "pa- 
tient," in  Code  Civ.  Pro.  S  834,  provid- 
ing that  a  physician  shall  not  be  al- 
lowed to  disclose  any  information  which 
he  acquired  in  attending  a  patient,  and 
section  836,  providing  that  section  834 
shall  apply  to  any  examination  of  a 
person  as  a  witness,  "unless  the  pro- 
visions thereof  are  expressly  waived  on 
the  trial  or  examination  by  .  .  . 
the  patient,"  includes  persons  under  dis- 
ability, such  as  infancy,  so  that  waiver 
may  be  made  for  them.  Corey  v.  Bol- 
ton, 343. 


.  The  father  and  mother  of 

an  infant  being  his  natural  guardians 
and  guardians  of  his  person,  may,  for 
him,  waive  the  privilege  mven  by  Code 
Civ.  Pro.  §  834,  that  a  physician  shall 
not  be  allowed  to  disclose  any  informa- 
tion which  he  acquired  in  attendin<:r  a 
patient,  and  the  waiver  may  be  made  in 
an  action  to  which  the  infant  is  not  a 

Earty;  and  if  the  father,  in  an  action 
y  him  for  loss  of  the  infant's  services, 
cannot,  because  of  his  interest,  waive 
the  privilege,  the  mother,  being  present 
and  making  no  objection  to  his  waiver, 
will  be  presumed  to  have  acquiesced 
therein  and  thus  made  it  a  valid  waiver. 
Corey  v.  Bolton,  343. 

Prejudice. — A  guardian  of 

an  infant,  not  being  called  on  to  do  so, 
need  not,  before  making  the  waiver, 
show  that  the  infant  will  not  be  preju- 
diced by  waiver  of  the  infant's  privi- 
lege that  a  physician  shall  not  disclose 
any  information  acquired  in  attendii^  a 
patient.  Scott,  J.,  dissenting.  Corey 
V.  Bolton,  343. 

Note. — ^Waiver  of  Pbivilege  of 
commut^ications  to  attorney 
OH  Physician 343-356 

a.  The  statute. 

b.  In  general. 

c.  Who  may  make  waiver. 

d.  Hov)  waiver  effected. 

1.  Testimony  of  client  or  pa- 

tient. 

2.  Calling  physician  or  attor- 

ney as  witness. 

3.  In    applications  for  insur- 

ance. 

4.  Subscribing  witnesses, 

EXAMINATION  BEFORE  ACTION. 
See  Depositions. 

EXCISE. 
See  Liquor-tax  certificate. 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

See  Costs. 

EXE]MPTIONS. 

Pension  motiei^ — death  of  pcftsioner 
— property  purchased  with  pension 
n'oney  —  judgment — lien. — Under  Code 
Civ.  Pro.  §  1393,  which  exempt*  a  pen- 
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«ion  from  execution,  except  that  real 
property,  purchased  therewith  shall  be 
subject  to  seixure  for  taxes,  a  house  and 
lot  purchased  in  1891  bv  decedent  with 

Sension  money,  and  held  by  her  until 
er  death,  in  1896,  ia  not  subject  to  exe- 
cution after  her  decease  to  satisfy  a 
judgment  obtained  against  her.  in  1889, 
since  the  .exemption  of  property  pur- 
chased with  pension  money  is  alMOlute, 
and  the  judgment  constituted  no  lien  on 
such  property.    Tyler  v.  Ballard,  466. 

Note. — ^Exemftio:v     of     Pension 

MONKTS    ATTEB   DEATH   OF   PeN- 

8I0NEB 466-467 

FEES. 
See  Justices  of  the  Peace. 

GENERAL  RULES  OF  PRACUCB. 

Rule    3 377n. 

Rule  18 45n. 

Rule  11 177n. 

Rule  25 2B2 

Rule  45 79n. 

Rule  82 ...166n. 

HALF  HOLIDAY. 

See  Sheriffs. 

Note.  —  Satuboay     Half-hou- 
DAY 222-227 


a.  Statutes, 

b.  Sessions  of  Courts, 

c.  Service  of  process  and  papers. 

d.  Presentment   of    negotiable  in- 

struments, 

HOLIDAYS. 
See  Half  Holiday. 

IMPRISONMENT. 
See  Contempt. 

INSURANCE. 
See  Adoption. 

INTOXICATING  LIQUORS. 
See  Liquor-tax  certificate. 

JUDGMENT. 

See  Trial. 

See  Divorce  and  Separation. 

See  Exemptions. 

Amendment, — ^A    judgment  rendered 


at  special  term  will  not  be  amended  en 
motion  before  a  different  judge,  such 
motion  being,  in  effect,  an  effort  to  re> 
view  the  judgment.  Wells  v.  Vander- 
werker,  73. 

Want  of  prosecution — judgment  on 
merits. — ^A  judgment  dismissing  a  com- 
plaint "on  the  merits"  in  default  of 
proof  is  erroneous.  Kruger  v.  Persons, 
425. 

Vacation  —  perjured  testimony. — A 
judgment  will  be  vacated  if  shown  to  be 
based  on  perjured  testimony  inB|fired 
and  manufactured  by  an  attorney  for 
the  successful  party,  who  conspired  with 
the  witnesses  to  obtain  the  judgment. 
Nugent  V.  Metropolitan  St.  Ry.  C^.  193. 

Note. — New    Trial    fob    Peb- 
JURT 193-209 

a.  General  principles, 

b.  Fictitious  case  supported  hy  per- 

P*ry. 

c.  Perjury  of  party  to  action, 

d.  Perjury  of  witnesses. 

JUDGMENT  ON  PLEADINGS. 
See  Trial. 

JURISDICTION. 

See  Adoption. 
See  Courts. 
See  Pleading. 

JUSTICES  OF  THE  PEACE. 

See  Trial. 

Fees — liahility  of  successful  defend- 
ant.— ^A  successful  defendant  in  an  ac- 
tion tried  before  a  justice  of  the  peace 
is  liable  to  the  justice  for  the  justice's 
trial  fee,  fee  for  entry  of  judgment  ami 
fee  for  swearing  witnesses  produced  by 
thc  defendant.    Riley  v.  Pagan,  132. 

Note.  —  Remedies  to  Enfobce 
Payment  op  Fees  of  Justices 
OF  THE  Peace 132-133 

Actions  invoMng  title  to  real  prop- 
erty— remowU  to  Supreme  Court — 
pleading.^Code  Civ.  Pro.  S  2957,  pro- 
vides that  on  removal  of  an  action  in- 
volving title  to  real  property  from  a 
justice's  court  to  the  supreme  court,  the 
plaintiff  must  complain  for  the  same 
cause  of  action  only.  The  complaint  in 
trespass  before  a  justice  allied  that  de- 
fen&nt's   cattle    trespassed   on   lands 
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rented  and  in  possession  of  plaintiff, 
and  destroyed  the  crops  thereon.  The 
defendant  answered,  denying  title  of 
plaintiff's  lessor,  and  on  removal  to  the 
supreme  court  plaintiff,  in  his  com- 
plaint, alleged  in  addition  that  defend- 
ant and  his  cattle  "otherwise  injured 
paid  premises."  Held  that  the  com- 
plaint in  the  new  action  contained  the 
same  cause  of  action  as  the  original  one. 
Wilgus  V.  Wilkinson,  363. 

— lack  of  identity  of  caitae  of  action 
—^remedy. — ^UnderCode  Civ.  Pro.  §  2957, 
providing  that  on  removal  of  an  action 
involving  title  to  real  property  from  a 
justice's  court  to  the  supreme  court  the 
plaintiff  must  complain  for  the  same 
cause  of  action  as  that  set  up  in  the 
complaint,  if  the  complaint  in  the  su- 
preme .court  fails  to  conform  to  the  com- 
plaint in  the  justice's  court  the  defend- 
ant's remedy  is  by  a  motion  to  strike 
it  out.    Wilgus  V.  Wilkinson,  363. 

change  of  plea, Where  an  ac- 
tion of  trespass  is  removed  from  a  jus- 
tice's court  to  the  supreme  court,  after 
an  issue  of  title  to  real  property  has 
been  raised  by  defendant  by  a  plea  ad- 
mitting the  trespass,  but  denying  plain- 
tiff's title,  the  defendant  cannot,  in  the 
supreme  court,  withdraw  his  plea,  and 
interpose  a  general  denial.  Wilgus  v. 
Wilkinson,  363. 

Note. — ^Pleadings  in  Action  Re- 
moved FEOM  Justice's  Court  by 
Plea  of    Title 363-365 

Summons  —  service — deputation — re- 
quest.— ^Where  plaintiff's  agent  had  pos- 
sefision  of  the  note  sued  on,  demanded 
its  payment,  and  commenced  action 
thereon,  his  request  that  he  be  depu- 
tized to  serve  the  summons  was  at  plain- 
tiff's request.  Loucks  v.  Hallenbeck, 
314. 

agent  of  plaintiff. — ^The  agent 

of  the  plaintiff  does  not  come  within 
the  inhibition  of  the  statute  which  pre- 
cludes the  plaintiff  himself  from  serving 
the  summons.  Herrick,  J.,  dissenting. 
Loucks  V.  Hallenbeck,  314. 

Note. — ^Deputation  to  Serve  Pro- 
CKSS  OF  Justice  of  the  Peace. 
314-318 

LANDLORD  AND  TENANT. 

Termination  of  lease — liability  for 
rcn*.— Under  Code  Civ.    Proc.  §    2253, 


which  provides  that  the  issuing  of  a 
warrant  for  the  removal  of  a  tenant 
from  demised  premises  annuls  the  rela- 
tion of  landlord  and  tenant,  but  does 
not  prevent  the  landlord  from  recover- 
ing rent  which  was  payable  at  the  time 
of  the  issuing  of  the  warrant,  a  tenant 
under  a  lease  by  which  the  rent  is  pay- 
able monthly  in  advance  is  liable  for  a 
whole  month's  rent,  though  he  vacated 
pursuant  to  a  warrant  after  the  rent 
was  payable,  but  before  the  expiration 
of  the  month.     Martin  v.  Lee,  161. 

Note. — ^Recovery  of  Rent  after 
Removal  of  Tenant  by  Sum- 
mary Proceedings 161-165 

a.  References — Statute. 

b.  Uneofecuted    judgment   —   tur- 

render. 

c.  Kent  payable  in  advance. 

d.  Rent   payable  after   occupation. 

e.  Subtenants. 

LIEN. 

See  Attorneys. 
See  Exemptions. 
See  Mechanics'  Lien. 

LIQUOR  TAX  CERTIFICATE. 

Property  rights. — ^The  right  to  engage 
in  the  sale  of  liquors,  granted  by  a 
liquor-tax  certificate,  constitutes  a  spe- 
cies of  property.    Lyman,  Matter  of,  9. 

Protection  against  forfeiture. — ^The 
holder  of  a  liquor-tax  certificate,  grant- 
ing the  right  to  engage  in  the  sale  of 
liquors,  may  invoke  the  general  rules  of 
law  for  the  protection  of  property  in  any 
proceedings  intended  for  the  forfeiture 
of  such  rights.    Lyman,  Matter  of,  9. 

Area  of  legal  saZes. — ^The  respondent 
was  authorized  by  a  liquor-tax  certifi- 
cate to  sell  liquors  "inside  Washington 
Park  Baseball  Grounds,  North  side  of 
Third  Street,  three  hundred  and  fifty 
feet  east  of  Third  Avenue,  Brooklyn." 
There  was  a  bar  at  the  location  named, 
but  when  games  were  in  progress  kegs 
of  beer  were  placed  at  different  loca- 
tions on  the  grounds,  from  which  beer 
was  drawn  and  sold  to  spectators.  Held, 
that  the  sales  were  lawful,  and  the  cer- 
tificate should  not  be  revoked.  Lyman, 
Matter  of,  9. 

Sales  at  other  places — delegation. — 
Where  one  holding  a  liquor- tax  certifi- 
cate, allowing  him  to  sell  liquor  at  a 
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designated  place,  permits  another  to  do 
business  thereunder  at  such  place,  the 
certificate  cannot  be  revoked  becau*ie 
such  other  engages  in  unlawful  sales  of 
liquor  at  other  places.  Lyman,  Matter 
of,  9. 

Revocation. — ^The  right  to  engage  in 
the  sale  of  liquors,  granted  by  a  liquor- 
tax  certificate,  cannot  be  revoked,  except 
for  the  causes  and  in  the  manner  pre- 
scribed by  statute.  Lyman,  Matter 
of,  0. 

— conviction  as  prerequisite. — Under 
the  liquor- tax  Law,  §  34  as  amended  by 
Laws  of  1897,  chap.  312,  which  provides 
that,  when  a  holder  of  a  liquor-tax  cer- 
tificate carries  on  traffic  in  violation  of 
statutes  regulating  it,  he  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  be 
fined  or  imprisoned,  or  both,  and  shall 
forfeit  such  certificate  and  be  deprived 
of  all  rights  thereunder,  there  can  be 
no  such  forfeiture  without  a  conviction 
by  a  jury  in  a  criminal  proceeding  upon 
the  charge  on  which  the  forfeiture  is 
based.    Lyman,  Matter  of,  9. 

Note. — ^Revocation  or  Liquob-Tax 
Cebtifigate 9-25 

a.  Statutory  provision. 

b.  Petition    and    order    to    show 

cause. 

c.  Uaterial  mis-statements. 

1.  Measurements. 

2.  "Number  of  dwellings. 

3.  Uses  of  buildings. 

4.  Consents. 

5.  Discontinuance, 

6.  Omissions. 

d.  Mistake. 

e.  Violations. 

f.  Construction. 

g.  Evidence. 
h.  Costs. 

i.  Res  adjudicata. 

MECHANICS*  LIENS. 

Consent  of  owner — repairs  by  ten- 
ant.— A  lessee,  who  was  to  make  neces- 
sary repairs  at  his  own  cost,  which  were 
to  belong  to  the  owner  at  the  termin- 
ation of  the  lease,  contracted  for  exten- 
sive rexmirs,  and  during  the  five  months 
the  work  progressed  the  owner  con- 
stantly examined  and  admired  the  same, 
but  never  affirmatively  consented  to  the 
work,  and  two  months  after  its  comple- 
tion he  re-entered  and  took  possession. 
Held,  that  the  work  was  done  with  the 


owner's  consent,  within  Laws  1885,  c. 
342,  §  1,  as  amended  by  Laws  1895,  e. 
673,  giving  a  mechanics'  lien  for  work 
done  on  a  building  with  the  consent  of 
the  owner.  Gray  and  Laadon,  JJ.,  dis- 
senting. National  Wall  Paper  Co.  v. 
Sire,  406. 

Owner's  consent  to  repairs— evi- 
dence.— In  an  action  to  foreclose  a  me- 
chanics' lien  for  material  furnished  a 
tenant  in  the  erection  of  a  building  on 
the  premises,  evidence  that  the  t^ant 
showed  the  landlord  the  plans  for  the 
building,  and  was  directed  to  go  ahead 
with  the  work,  and  that  he  knew  the 
work  was  in  progress,  is  sufficient  to 
show  consent  to  its  erection,  within 
Laws  1897,  c.  418,  giving  a  lien  on  real- 
ty for  materials  furnished  for  its  im- 
provement with  the  owner's  consent. 
Butler  V.  Flynn,  403. 

Note. — Consekt  of  Ownes  Undeb 
Meoiianics'  Lien  Law 40^^16 

a.  In  general. 

b.  When    improvements  made    by 

vendee  under    executory  con- 
tract of  sale. 

c.  When    improvements    made    by 

tenoA^t. 

MOTIONS  AND  ORDERS. 

Striking  out  answer — laches. — ^A  de- 
lay of  six  weeks  in  moving  to  strike  out 
an  answer,  occurring  in  midsummer, 
when  little  business  is  done  in  the 
courts,  will  not  be  regarded  as  such 
laches  as  will  deprive  the  partv  moving 
of  the  relief,  if  otherwise  entitled  there- 
to. Williams  and  Laughlin,  JJ.,  dis- 
senting.   Wilgus  V.  Wilkinson,  363. 

For  new  trial — laches. — ^Af  ter  appeal- 
ing a  case  to  the  court  of  appeals,  the 
defeated  party  moved  for  a  new  trial  on 
the  ffround  that  the  judgment  had  been 
obtained  by  perjury  inspired  and  manu- 
factured by  Uie  attorney  for  the  success- 
ful party.  Held,  that  the  motion  should 
not  be  denied  on  the  ground  of  laches. 
Nugent  V.  Metropolitan  St.  Ry.  Co.  193. 

Orders — resettlement  —  affidavits.-- 
Defendant  was  not  entitled  to  the  reset- 
tlement of  an  order  on  the  ground  that  it 
failed  to  recite  his  submission  of  an 
affidavit,  where  it  appeared  that  he  had 
failed  to  state  to  the  court,  on  the  oral 
argument  of  plaintiff's  motion  therefor, 
that  he  intended  to  submit  an  opposing 
affidavit,  and  plaintiff  did  not  then  know 
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that  the  affidavit  ]iad  been  submitted, 
since  defendant  was  required  to  advise 
plaintiff  and  the  court  of  such  affidavit 
on  the  oral  argument,  if  he  desired  it  to 
be  considered  on  the  motion.  Silo  v. 
Linde,  377. 

Note. — ^Rbcital  in  Obdeb  of  Pa- 
PEBB  Used  as  Motion.  ....  .377-379 

NEGATIVES  PREGNANT. 
See  Pleading. 

NEW  TRIAL. 

See  Motions. 
See  Judgment. 

NOTARIAL  CERTIFICATE. 
See  Bills  and  Notes. 

ORDERS. 
See  Motions  and  Orders. 

PARENT  AND  CHILD. 

See  Adoption. 
See  Evidence. 

PARTITION. 

See  Costs. 

PARTNERSHIP. 

Suit  hy  surviving  partner. — A  sur- 
viving member  of  a  firm  can  sue  in  his 
own  name  for  claims  due  the  firm. 
Place  V.  Bleyl,  95. 

PENSION. 
See  Exemptions. 

PERJITRY. 

See  Contempt 
See  Judgment. 

PLEADING. 
See  Justice.«t  of  the  Peace. 

Negative  pregnant — frivolity — judg- 
ment.— A  reply  denying  the  allegations 
of  a  counterclaim  in  toe  words  of  the 
answer  is  frivolous  and  a  negative  preg- 
nant; and,  since  it  puts  nothing  in  Is- 
sue, defendant's  motion  for  judgment 
on  the  pleadings  should  be  granted. 
Pigot  V.  McKeever,  488. 

Note. — ^Negatives  Pbegnant.. 488-491 

Action  hy  domestic  corporation — veri' 


fioation  by  attorneys-officer  absent  from 
attorney's  county — sufficiency. — ^Under 
Code  Civ.  Pro.  §  526,  subd.  3,  provid- 
ing that  when  the  party  is  a  foreign 
corporation,  or  not  within  the  county 
where  the  attorney  resides,  a  pleading 
may  be  verified  by  the  attorney,  where 
a  complaint  by  a  domestic  corporation 
shows  that  all  the  corporate  officers  are 
absent  from  the  county  where  the  at- 
torney resides  the  court  is  not  without 
jurisdiction  to  render  judgment  on  the 
complaint  on  the  ground  that  the  veri- 
fication by  the  attorney  was  unauthor- 
ized. Climax  Specialty  Co.  v.  Smith, 
373. 

Note. — ^Vebifioation  bt  Attob!net 
OF  Pleading  of  Cobpobation. 
373-376 

a.  The  statute. 

b.  When  party  a  domestic  oorporch 

tion. 

c.  When  party  a  foreign  corpora- 

tion. 

Jurisdiction. — ^An  objection  that  the 
court  has  no  jurisdiction  of  a  defend- 
ant's person,  because  of  the  want  of  a 
proper  service  of  summons,  can  be  taken 
advantage  of  only  by  motion,  and  not 
by  demurrer.    Belden  v.  Wilkinson,  48. 

Objection  to  complaint — defect  of 
parties. — Where  the  answer  contains  no 
averment  that  there  is  a  defect  of  par- 
ties, defendant  may  not  question  the 
sufficiency  of  the  complaint  on  the  trial 
on  account  of  such  defect.  Persons  v. 
Kruger,  100. 

Answer — denial. — ^An  answer,  in  an 
action  to  recover  for  services  rendered, 
which  did  not  deny  the  contract  set  out 
in  the  complaint,  but  alleged  that  the 
services  for  which  plaintiff  claims  were 
in  fact  rendered  by  another,  does  not 
plead  a  defense.    Place  v.  Bleyl,  95. 

NeiiO  mattei^ — reply. — Plaintiff,  as  as- 
signee of  a  judgment  collected  by  de- 
fendants, brought  an  action  for  the 
amount  thereof.  Defendants'  answer 
alleged  that  they  collected  the  judgment 
under  an  agreement  fixing  their  fee  nt 
one  half  the  amount  recovered,  and  they 
obtained  an  order  requiring  plaintiff  to 
serve  a  reply  to  the  new  matter  con- 
tained in  their  answer.  Held,  error, 
where  the  new  matter  alleged  was  with- 
in  the  knowledge  of   defendants,   anA 
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eould  be  proved  at  trial.     Hasten  ▼• 
De  Zavala,  286. 

Note, — When    Reply    Oroebed 
286-292 

a.  The  statute. 

b.  In  general— Discretion. 
c  l^artieular  Cases. 

d.  Voluntary  servioe, 

e.  WaHTer— Laofcef. 

Amendment  of  complaint  after  ap- 
peal— costs. — ^Wbere  a  plaintiff  has  been 
defeated  on  the  trial  oi  hia  action,  and 
on  appeal  to  tbe  supreme  court  the  de- 
cision of  the  lower  court  is  affirmed,  but 
the  judgment  of  that  court  is  reversed 
bv  the  court  of  appeals,  "with  costs  to 
abide  the  event,"  an  amendment  to  the 
complaint  which  materially  alters  the 
scope  of  the  action  will  only  be  allowed 
at  special  term  upon  payment  by  him  of 
all  the  costs  of  the  action  antecedent 
to  the  granting  of  the  motion.  Bates  v. 
Salt  Springs  Nat.  Bank,  82. 

Note. — ^Tebms  on  Amendicsnt  of 
Pleadings 82-^4 

a.  Discretion  of  court. 

b.  In  general. 

c.  Change  of  cause  of  action  or  de- 

fense. 

d.  Immaterial  variance  or  technical 

defect. 

PRIVILEGED  COMMUNICATION. 
See  Evidence. 

PROCESS. 

See  Justices  of  the  Peace. 

Service — attendant  on  trial. — ^A  resi- 
dent who  had  been  sojourning  out  of 
the  state  to  avoid  service  of  process, 
and  voluntarily  came  within  the  state 
to  testify  in  a  legal  proceeding,  and  at- 
tend as  a  party,  could  not  be  served 
with  process,  while  coming,  attending 
court,  or  returning,  provided  he  re- 
turned with  reasonable  dispatch.  Cake 
V.  Haight,  329. 

return  home — rectsonahle  dis- 
patch.— ^A  sojourner  in  Jersey  City,  who 
came  to  New  York  City  to  attend  a 
trial,  and,  when  the  case  was  not  called, 
remained  till  half  past  7  in  the  even- 
ing, was  not  exempt  from  service  of 
process,  since  he  did  not  return  with 
reasonable  dispatch.  Cake  v.  Haight, 
329. 


Note. — Exemption     of 
AND  Witnesses  fbom  Sebvigbof 
Pbocess 929-341 

a.  In  what  oases  exemption  exists. 

1.  In  general. 

2.  Parties. 

3.  Witnesses. 

4.  Arrest. 

b.  Forfeiture  of  privilege. 

1.  Acts  before  service. 

2.  Inconsistent  acts  or  delay  in 

asserting    privile^€  ^ter 
service. 

PROTEST. 
See  Bills  and  Notes. 

REARGXIMENT. 
See  Appeal. 

RECEIVERS. 

Authority  to  purchase  material— pur- 
chase in  foreign  state. — ^A  reoeiyer  of  a 
manufacturing  company  was  authorized 
to  continue  the  busineaa  as  formerly 
conducted,  or  as  in  his  judgment  might 
be  necessary  to  preserve  its  outstanding 
contracts  from  loss,  and  to  enable  him 
to  collect  accounts  due  or  to  become 
due.  Held,  that  he  was  authorized  to 
purchase  a  consignment  of  saddles  to 
complete  bicycles  contracted  for  before 
his  appointment.  Sager  Mfg.  Co.  v. 
Smith,  58. 

Individual  liability. — Where  a  re- 
ceiver is  authorized  to  continue  the 
business  and  make  purchases,  he  ma/ 
make  them  in  the  state  of  his  appoint- 
ment, or  any  other  state,  without  being 
personally  liable,  if  he  discloses  his 
character  and  source  of  authority.  Sager 
Mfg.  Co.  V.  Smith,  68. 

Note. — Personal  Liabiutt  of  Re- 
ceivers ON  TUEiB  Contracts.  .58-65. 

REFERENCE. 

Termination — aareement  to  allou>  ref- 
eree all  timeneedea  to  report. — ^Whenan 
oral  agreement  is  made,  at  the  dose  of 
testimony  taken  before  a  referee  to  al- 
low him  &11  the  time  he  requires  to  make 
his  report,  the  reference  cannot  be  ter- 
minated under  Code  Civ.  Pro.  S  1019, 
providing  that,  where  the  referee's  re- 
port is  not  filed  within  60  days,  eitlier 
party  may  serve  a  notice  upon  the  otiier 
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that  he  elects  to  end  the  reference. 
Sproull  V.  Star  Co.  172. 

— delay  —  election  to  terminate-^ 
waiver — reasonable  notice, — Where  a 
referee  is  given  such  time  as  he  desires 
or  may  find  necessary  to  report,  the 
right  of  either  party,  under  Code  Civ. 
Proc.  f  1019,  on  failure  of  the  referee 
to  make  report  within  60  days,  to  elect 
to  end  the  reference  by  service  of  notice 
upon  the  opposite  party,  is  waived,  and 
the  reference  cannot  be  ended  without 
giving  reasonable  notice.  Gill  v.  Clark, 
422. 

unrecksonable    delay, — Where    a 

referee  is  requested,  by  the  joint  note  of 
the  parties,  five  months  after  the  sub- 
mission of  a  cause,  for  a  "decision  in 
the  near  future,"  and  no  report  is  filed 
at  the  end  of  twenty-eight  days  there- 
after, plaintiff  is  entitl^  to  terminate 
the  reference  on  notice.  Gill  v.  Clark, 
422. 

— letter  constructed  as  extension  of 
time. — Where  a  referee  is  given  such 
time  as  he  desires  to  file  a  report,  and 
neglects  for  five  months  to  make  the 
same,  a  joint  note  from  the  parties  at 
the  end  of  such  period,  to  the  effect  that 
they  expect  a  "decision  in  the  near  fu- 
ture." operates  as  a  limited  extension 
of  time  to  the  referee.  Gill  v.  Clark, 
422. 

Note. — ^Extension    of  Time    for 
Referee  to  Report 172-178 

2.  Application  of  §  1019  Code  of 
Civil  Procedure. 

b.  Extension  by  act  or  omission  of 

referee. — No  t  ice. 

c.  Extension      by      consent. — Oral 

stipulations. 

d.  Extension  by  waiver  of  parties. 

REMOVAL  OF  CAUSES. 
See  Justices  of  the  Peace. 

RULES. 
See  General  Rules  of  Practice. 

SEPARATION. 
See  Divorce  and  Separation. 

SERVICE  OF  PROCESS. 

See  Justices  of  the  Peace. 
Bee  Process. 
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SESSION  LAWS. 

1873.  chap.  830 38 

1886,  chap.  342 412 

1887,  chap.  703,  5  5 41 

9  10 38 

§  11 41 

1802,  chap.  499,  S§  13,  14 264 

chap.  686 227 

1893,  chap.  269 264 

1894,  chap.  750 '. 269 

1896,  chap.   150 227 

chap.  673 412 

chap.  718 227 

1896,  chap.  112 13 

1896,  chap.  272 296,  298,  308 

1896,  chap.  272,  §  51 355 

1897,  chap.  312,  §  27 U 

§  34 18 

chap.  416 405,  406n 

SHERIFFS. 

See  Contempt. 
See  Half-holiday. 

Duties — attachment — refusal  to  re- 
ceive— half-holiday. — Code  Civ.  Pro.  § 
644,  requires  a  sheriff  to  ''immediately 
execute  a  warrant  of  attachment  placed 
in  his  hands;  and  Laws  1892,  c.  686,  as 
amended  by  Laws  1895,  cc.  150,  718,  au- 
thorizes him  to  close  his  office  on  holi- 
days and  half  holidays.  Held,  that  a 
sheriff  was  not  justified  in  refusing  to 
receive  and  serve  an  attachment  offered 
to  him  for  service  between  3  and  4 
o'clock  on  a  Saturday  afternoon,  In  a 
village  where  the  property  to  be  seized 
was  situated,  since  the  half  holiday  law 
did  not  deprive  him  of  his  official  pow- 
ers, or  relieve  him  of  his  obligation  to 
perform  any  official  duties  on  Saturday 
afternoons  which  could  be  discharged 
outside  his  office.  Dailey  v.  Fenton, 
222. 

SPECIAL  GUARDIAN. 
See  Surrogate. 

STATUTE  OF  FRAUDS. 

See  Attorneys. 

STATUTES. 
See  Session  Laws. 

STAY. 
See  Costs. 
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SUBMISSION. 


See  Appeal. 

SUPPLEMENTARY    PROCEEDINGS. 

Defective  affidatHt — second  eoarnvna- 
iion, — ^A  Judgineiit  creditor  may  not 
have  an  order  for  a  second  examination 
of  a  judgment  debtor  in  supplementanr 
proceedings  on  the  grouna  that  such 
debtor  has,  since  the  first  examination, 
acquired  property  which  may  be  applied 
to  the  payment  of  the  judgment,  where 
the  affidavit  is  made  on  information 
and  belief,  without  disclosing  the 
sources  of  the  information.  Schermer- 
hom  y.  Owmis,  280. 

Note. — Successiyb  Examinationb 

Uf  SUPPLBMENTABT  PBOOEEDINOS. 

280-286 

a.  In  general. 

b.  Affida^ie, 

c.  Termination    of   prior    proceed- 

inga, 

d.  Notice  of  application, 

e.  Referencee. 

SURROGATE. 

See  Adoption. 

Power 9  —  oompeneation  of  special 
guardian. — ^The  Surrogate's  Court  has 
no  power  to  award  a  special  guardian, 
even  when  appointed  on  its  own  motion 
to  represent  an  infant  party  to  an  ex- 
ecutor's accounting,  any  compensation 
for  his  services,  out  of  the  general  es- 
tate of  the  decedent,  in  excess  of  the 
costs  authorized  by  Code  Civ.  Pro.  §§ 
2557-2561.    Robinson,  Matter  of,  28. 

TERMS. 

See  Pleading. 

TRIAL. 

Motion  for  judgment  on  pleadings, — 
A  plaintiff  may  move  for  judgment  on 
the  pleadings  although  he  has  replied 
to  a  counterclaim  set  out  in  the  answer, 
and  did  not  demur  to  the  answer. 
Place  V.  Bleyl,  95. 

Note. — Judgment    at    Tbial    on 
Pleadings 95-98 

Decision  of  oowrt — statement  of 
grounds — judgment. — ^Under  the  re- 
ouirement  of  Code  Civ.  Pro.  f  1022,  that 
the  decision  state  concisely  the  grounds 
on  which  the  issues  have  been  decided, 
a  decision   merely  directing  judgment. 


without  any  statement  of  grounds,  will 
not  support  a  judgment.  Newman  v. 
Mayer,  497. 

NoTE.^-FoBM  OF  Decision  or 
Cocbt,  ob  Report  of  Refebee; 
after  Trial  of  Issues  of  Fact. 
.497-501 

Justice  of  the  peace—entering  jury 
room — answering  questions — inuaUdiiff 
of  judgment. — ^Where,  after  the  submii- 
sion  of  a  case  in  justice's  courts  the  jna- 
tioe  entered  the  jury  room  at  the  re- 
quest of  the  jury,  but  in  the  abeenoe  of 
a  defendant  and  without  his  consent, 
and  answered  a  question  aa  to  the  ef- 
fect of  a  verdict^  a  judgment  thereafter 
rendered  against  such  defendant  on  the 
verdict  of  such  jury  must  be  reversed, 
though  the  question  asked  was  correctly 
answered,  and  the  jurors  were  not  pre- 
judiced thereby.  Abbott  v.  Hoclcen- 
berger,  481. 

Note. — Comicunioations  Between 
Coubt  and  Jury  after  Retire- 
ment OF  Jury 481 

TRUSTEES. 
See  Courts. 

TRUSTS. 

See  Adoption. 

VENUE. 

County  judge — drawing  jurors — in- 
fluence.— ^Though  Laws  1892,  c  491,  9§ 
13,  14,  amended  by  Laws  1893,  c  269, 
make  it  the  duty  of  a  county  judge  to 
attend  at  the  drawing  of  jurors,  and  he 
may  be  appointed  to  do  the  drawing,  it 
will  not  be  presumed  that  a  fair  &ial 
cannot  be  had  in  a  cause  in  which  the 
plaintiff  was  the  county  judge,  and  was 
present  at  the  drawing  of  jurors  as  re- 
quired, there  being  no  charge  of  irregu- 
larity in  sudi  drawing;  and  a  change  of 
venue  will  not  be  granted  on  that 
ground  alone.    Lent  v.  Ryder,  262. 

Note. — Change  of  Venue  fob  Of- 
ficial Position  of  Party  or  At- 
torney  262-263 

WAIVER 

See  Reference. 
See  Evidence. 

WITNESSES. 

See  Depositions. 
See  Evidence. 
See  Process. 
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